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PEEFACE 

TO    THE    SECOND    EDITION. 


More  than  twenty  years  have  passed  away  since 
I  first  wrote  and  published  the  following  treatise  : 
and  m  that  space  of  time  great  changes  have  been 
effected  in  the  law — and  a  great  volume  of  decisions 
bearing  on  the  subject  of  this  essay  has  been  pro- 
nounced. 

I  must  expect  a  severer  criticism  for  this  second 
edition  than  that  with  which  the  first  edition  was 
received  :  but  I  am  sure  that  the  kindness  which  I 
have  always  received  from  the  members  of  my  pro- 
fession will  not  fail  me  now. 

There  is  one  notion  often  expressed  with  regard  to 
works  written  or  revised  by  authors  on  the  Bench, 
which  seems  to  me  in  part  at  least  erroneous,  the 
notion  I  mean  that  they  possess  a  quasi-judicial 
authority.  It  is  hardly  enough  remembered  how 
different  are  the  circumstances  under  which  a  book 
is  written  and  a  judgment  pronounced,  or  how  much 
the  weight  and  value  of  the  latter  are  due  to  the 
discussions  at  the  bar  which  precede  the  judgment, 
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I  have  revised  or  rewritten  or  written  the  following 
parts  of  the  present  volume,  viz.  : — 

Part        I. — The  whole. 
„         II.— The  whole,  except  part  of  Chapter  II. 
III.— The  whole,  except  Chapter  XXV. 
V.— Chapter  V. 
„       VI. — The  whole,  except  Chapter  IX. 

The  Xlth  Chapter  of  Part  III.  (that  on  the 
Statute  of  Prauds)  was  originally  revised  for  me  by 
another  hand  and  may  retain  some  traces  of  a  differ- 
ence of  style  :  and  in  other  parts  I  received  some 
assistance  from  my  former  pupil  and  friend,  the  late 
Mr.  H.  W.  May.  By  far  the  greater  part  of  this 
work  of  revision  and  rewriting  was  done  by  me  before 
leaving  the  bar.  These  parts  of  the  work  have  been 
subsequently  revised  and  brought  down  to  date  by  the 
labours  of  Mr.  Rawlins. 

The  revision  of  the  other  parts  of  the  volume, 
namely  : — 

Part  II.— Part  of  Chapter  II. 

„  III.— Chapter  XXV. 

„  IV.— The  whole. 

„  V. — The  whole,  except  Chapter  V. 

„  VI.— Chapter  IX. 

has  been  undertaken  by  Mr.  Rawlins  alone.     He  has 
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consulted  me  on  various  points  which  have  arisen, 
especially  on  the  general  arrangement  of  some  of  the 
chapters  ;  but  the  whole  merit  of  this  work  is  his. 

To  him  also  is  due  the  entirely  new  Index,  which 
will,  I  hope  and  believe,  be  found  a  valuable  part  of 
the  book. 

My  thanks  are  due  to  Professor  Holland,  of  Oxford, 
for  kind  assistance,  the  nature  of  which  will  be  learned 
from  the  additional  note  at  the  end  of  the  volume. 


E.  F. 

Lincoln's  Inn, 
May,  1881. 


PREFACE 

TO    THE    FIEST    EDITION. 


The  following  pages  contain  an  attempt  to  inquire 
into  the  principles  which  govern  Courts  of  Equity  in  the 
Specific  Performance  of  Contracts.  I  offer  this  little 
book  to  the  members  of  my  profession,  with  somewhat 
of  hope,  because  I  know  the  indulgence  with  which  they 
are  wont  to  accept  the  results  of  honest  labour  spent  on 
professional  subjects :  but  with  much  more  of  diffidence, 
because  I  am  not  ignorant  of  the  difficulties  of  the 
subject  on  which  1  have  written,  or  the  shortcomings  of 
my  own  performance. 

The  scope  and  object  of  my  essay  will  be  sufficiently 
learned  from  the  Table  of  Contents.  It  will  at  once  be 
seen  that  they  are  essentially  different  from  those  of  the 
admirable  works  of  Lord  St.  Leonards  and  Mr.  Dart  on 
the  Law  of  Vendors  and  Purchasers.  Those  treatises 
discuss  the  contract  of  sale  of  real  estate  and  all  the 
relations  thence  arising,  so  that  the  doctrine  of  specific 
performance  is  treated  of  only  as  one  mode  in  which 
that  contract  is  enforced  :  whilst  the  present  work  is 
designed  to  elucidate  the  principles  of  specific  perform- 
ance in  general,  and  the  contract  of  sale  only  so  far  as 
it  requires  attention  as  one  of  the  contracts  which  the 
Court  enforces.  If  the  object  of  those  learned  treatises 
had  not  been  thus  distinct  from  that  of  the  following 
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pages,  I  should  never  have  thought  of  committing  them 
to  the  press. 

The  connection  of  the  different  branches  of  Law  is, 
like  the  connection  of  the  sciences,  so  close  as  often  to 
embarrass  the  writer  who  attempts  to  treat  of  one 
subject  by  itself.  I  have  found  this  difficulty  con- 
tinually recurring,  as  I  have  been  engaged  in  composing 
this  book,  because  it  is  by  no  means  easy  to  decide  how 
much  of  the  Law  on  many  questions  ought  to  find  place 
in  a  treatise  on  the  principles  and  practice  of  the  Courts 
in  specific  performance,  and  how  much  ought  to  be 
referred  to  a  discussion  of  the  particular  species  of 
contract  to  which  the  point  may  relate.  I  have  en- 
deavoured on  each  occasion  to  solve  this  question  with  a 
view  to  the  practical  utility  of  the  following  pages,  and 
to  what  I  suppose  a  lawyer  would  reasonably  expect  to 
find  in  a  treatise  bearing  the  title  of  this  volume. 

Several  important  decisions  on  the  subject  of  specific 
performance  have  appeared  during  the  progress  of  these 
pages  through  the  press,  which  I  have  found  it  im- 
practicable to  embody  in  the  text :  some  of  these  cases 
have  been  referred  to  in  the  notes,  and  others  only  in 
the  Table  of  Addenda,  to  which  the  reader  is  referred. 

My  friend  Mr.  J.  P.  Green,  of  the  Middle  Temple,  has 
obligingly  read  the  proof-sheets  of  this  book:  I  gratefully 
acknowledge  his  kindness  in  so  doing. 

E.  F. 

5,  New  Sqttabe,  Lincoln's  Inn, 
2it7i  May,  1858. 
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THE    SPECIFIC    PERFORMANCE 
OF    CONTRACTS. 


PAET   I. 

OF    THE    JURISDICTION. 


CHAPTER    I. 

OF   THE    ORIGIN   AND   GENERAL    CHARACTER   OF   THE 
JURISDICTION. 

§  1.     "A  conteact,"  says  the  author  of  The  Mirror,   pabti. 
"  is  a  speech  betwixt  parties  that  a  thins;  which  is  not  done — 

What  a 

be  clone."  l  "  A  contract,"  says  Sir  William  Blackstone  contract 
with  greater  exactitude,  is  "  an  agreement  upon  sufficient lh' 
consideration  to  do  or  not  to  do  a  particular  thing." 2 
"  In  order  to  constitute  an  agreement  or  contract,"  said 
Kindersley  V.C.,  "  two  things  are  requisite, — lstly  the 
will,  and  2ndly,  some  act,  whether  in  word  or  deed, 
whereby  that  will  is  communicated  to  the  other  party. 
No  man  has  entered  into  an  agreement  or  contract  to 
do,  or  not  to  do,  some  particular  thing  unless  he  has 
willed  that  the  thing  should  be  done  or  forborne,  and 
also  has  communicated  that  will  to  the  other  party  by 
some  act  engaging  to  carry  it  into  effect ;  when  both 
parties  will  the  same  thing,  and  each  communicates  his 
will  to  the  other,  with  a  mutual  engagement  to  carry  it 

1  ch.  ii.,  s.  27.  173,  Pollock  on  Contracts,  Ch.  i.,  and 

2  2  Bla.  Com.  442.  For  other  defi-      per  Stephen  J.  in  Alderson  v.  Maddi- 
nitiops  see  Holland's  Jurisprudence,      son,  5  Ex,  D.  at  p.  297. 
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Paet  I. 
Ch.  i. 

Defini- 
tions of 
contract 
not  here 
discussed. 


What 
specific 
perform- 
ance is. 


The  obli- 
gations 
arising 
from  a 
contract. 


into  effect,  then  (and  not  till  then)  an  agreement  or 
contract  between  the  two  is  constituted."  l 

§  2.  This  treatise  being  devoted  to  a  discussion  not 
of  contracts  in  general  but  of  one  particular  method  of 
giving  relief  in  respect  of  them,  it  is  not  proposed  here 
to  enter  into  the  numerous  points  which  arise  upon 
the  above  definitions.  Many  of  the  points  which 
would  require  attention  in  such  a  discussion  will  be 
found  treated  of  under  the  head  of  the  defences  which 
may  be  raised  to  an  action  for  specific  performance. 
That  mode  of  treatment,  if  less  logical,  is,  it  is  conceived, 
more  practically  useful  for  the  purposes  of  this  treatise 
than  entering  upon  a  general  discussion  of  the  nature  of 
contracts. 

§  3.  The  specific  performance  of  a  contract  is  its 
actual  execution  according  to  its  stipulations  and  terms  ; 
and  is  contrasted  with  damages  or  compensation  for  the 
non-execution  of  the  contract.  Such  actual  execution  is 
enforced  under  the  equitable  jurisdiction  vested  in  the 
Courts  of  this  country  by  directing  the  party  in  default 
to  do  the  very  thing  which  he  contracted  to  do,  and,  in 
the  event  of  his  disobedience,  by  treating  such  dis- 
obedience as  a  contempt  of  Court  and  visiting  it  with  all 
the  consequences  of  such  contempt,  including  committal 
to  prison  ;2  and  in  some  cases  by  doing  in  one  way  the 
thing  which  the  defaulter  was  directed  to  do  in  another 
way,  as,  e.g.,  by  vesting  by  an  order  of  the  Court  an 
estate  which  ought  to  have  been  vested  by  conveyance  of 
the  party.3 

§  4.  From  every  contract  there  immediately  and 
directly  results  an  obligation  on  each  of  the  contracting 
parties  towards  the  other  of  them  to  perform  such  of  the 
terms  of  the  contract  as  he  has  undertaken  to  perform. 
And  if  the  person  on  whom  this  obligation  rests  fail  to 


1  Ilaynes  v.  Haynes,  1  Dr.  &  Sm. 
at  p.  433. 


2  Seton,  1328,  1563,  et  seq. 

3  See  infra,  §  1151. 
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discharge   it,  there   results    in    morality  to    the    other   part  1. 

party  a  right  at  his  election  either  to  insist  on  the  actual '-^— 

performance  of  the  contract  or  to  obtain  satisfaction  for 
the  non-performance  of  it.1 

§  5.     When  we  consider  how  large  a  part  in  the  affairs  Few  sys- 
of  modern  society  is  played  by  contracts  and  the  result-  jurispm- 
ing  rights  and  obligations,  and  how   plainly  the  right  enforce 
to  insist  on  the  actual  execution  of  contracts  flows  from  sP^ific 

perform- 

their  very  nature,  it  is  at  first  sight  a  remarkable anco- 
circumstance  that  no  system  of  jurisprudence,  except 
that  administered  by  the  Courts  of  Equity  in  England  and 
its  past  or  present  colonies,  has  ever  attempted  directly 
to  enforce  the  actual  performance  of  contracts  in  their 
very  terms.     And  yet  such  is,  it  is  believed,  the  case.2 

§  6.     It  is  certain  that  the  Eoman  Law  gave  a  title  to  Roman 
damages  as   the  sole   right   resulting   from   default   in  damages6 
performance,  and  did.  not  enforce  specific  performance on  y" 
directly  or  in  any  other  manner  than  by  giving  such 
right  to  damages.     It  held  to  the  maxim  "  Nemo  potest^ 
prcscise  cogi  ad  factum."3 

§  7.     In  like  manner  the  Common  Law  of  England  So  too 
made  no  attempt  actually  to  enforce  the  performance  of  moa  Law. 
contracts,  but  gave  to  the  injured  party  only  the  right  to 
satisfaction  for  non-performance. 

8  8.     Perhaps  it  is  to   the   recent   growth   in    most  Suggested 

.      .  „  i-jij_j_  .  reason  of 

societies  of  contract  as  compared  with  status,  custom,  this. 
and  imperative  law  that  the  want  in  question  is  to  be 
referred.     Sir  Henry  S.  Maine  has  shown  in  his  work  on 
Ancient  Law4  how  slow  was  the  introduction  into  juris- 

1  Austin's  Jurisprudence  (3rd  Egyptians,  312  et  seq.,  ed.  1878  ;  and 
ed.),  65.  for  the  latter  The  Assyrian  Private 

2  See  further  infra,  page  669.  Contract  Tablets,  translated  by  the 

3  See  Pothier,  Tr.  des  Oblig.  part  I.  Rev.  A.  H.  Sayce,  in  1  Records  of  the 
chap.  ii.  art.  2,  §  2.  Past,  137  et  seq.)    In  the  view  of  com- 

4  ch.  ix.  In  ancient  Egypt  and  parative  history,  Egypt  and  Assyria 
Assyria  contracts  seem  to  have  both  reached  the  stage  of  modern 
played  a  very  important  part.  (See  history  at  a  very  early  period  of  the 
for  the  former  1  Wilkinson's  Ancient  world's  life. 
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Part  i.  prudence  of  any  provision  for  the  enforcement  of  con- 
—  tracts,  and  how  that  introduction  was  due  to  the  increase 


of  commercial  activity.     The  same  spirit  of  commerce 
which  led  to  the  enforcement  of  contracts,  also  brought 
in  the  notion  that  money  is  an  equivalent  of  everything 
— is  an  universal  common  measure  :    and  this,  coupled 
with  the  simplicity  of  early  contracts  and  the  difficulty 
attendant   on  the  specific   performance   of  complicated 
ones,    probably    led    to   the   arrested    growth    of    the 
remedies  for  their   breach   and   the   confining   of  such 
remedies  for  the  most  part  to  the  payment  of  money  or 
the  delivery  of  a  chattel. 
The  prin-       §  9.     There  were,  it  appears,  ancient  systems  of  law 
Charon-    which  refused  all  assistance  to  the  enforcement  of  con- 
tracts on  the  ground  that  they  ought  only  to  be  entered 
into  with  those  whose  honour  could  be  trusted  :  such 
was,  it  is  said,  the  principle  adopted  by  Charondas  and 
the  ancient  Indians.1 
Cases  iQ         §  10.     Though  the  Courts   of  Common   Law  never 
common    enforced  the  specific  performance  of  contracts,  there  were 
Courts       certain  cases  in  which  they  made  near  approaches  to  it, 
c'iPspecifio  anc^  these  ^  w^  be  we^  briefly  to  consider.     They  were 

perform-     cases 


ance. 


(i.)  Where  a  public  duty  arose  from  a  private 
contract : 

(ii.)  Where  the  contract  was  for  the  delivery  of  a 
chattel  : 

(iii.)  Where  the  contract  was  for  the  payment  of  a 
sum  of  money  : 

(iv.)  Arising  on  covenants  real. 

i.  The  §11.     (i.)  The  object  of  the  prerogative  writ  of  man- 

tivewnt    damus  is  the  enforcing  of   public  duties.      Before  the 
damuT     Judicature  Acts 2  if  A.  had  by  the  deed  of  settlement  of 

1  Holland,  Jurisp.  174.  (8)  :  Re  Paris  Skating  Mink  Co.,  6 

-  See  now  Jud.  Act,  1873,  s.  25      Ch.  D.  731. 
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a  company  entered  into  a  contract  with  that  company,  or   pabt  i. 
with  trustees  for  it,  or  with  his  fellow  shareholders,  that '— 


a  company  should  be  formed  and  conducted  in  a  specified 
manner,  including,  for  instance,  provisions  for  the  registra- 
tion of  transfers  of  shares,  and  if  this  deed  of  settlement 
had  been  confirmed  by  royal  charter  and  the  company 
had  made  default  in  registering  a  transfer,  whereby  A. 
was  injured,  in  such  a  case  the  prerogative  writ  of 
mandamus  would  have  lain  in  the  Court  of  Queen's 
Bench,  and  the  public  duty  of  the  company  which 
resulted  from  the  contract  contained  in  the  deed  of 
settlement  would  have  been  enforced  at  the  suit  of  A.1 
Here  the  contract  would  not  have  been  specifically  en- 
forced ;  but  a  public  duty  flowing  in  part  from  the 
contract  would  have  been  performed. 

5  12.     In   addition   to   the   old  prerogative  writ   of  The  statu- 
0  "iii  tory  writ 

mandamus  there  is  a  statutory  writ  under  the  6  8tn  of  man- 
section  of  the  Common  Law  Procedure  Act,  1854,  which 
provides  for  the  issue  of  "  a  writ  of  mandamus  com- 
pelbng  the  defendant  to  fulfil  any  duty  in  the  fulfilment 
of  which  the  plaintiff  is  personally  interested."  It  was 
naturally  suggested  that  this  power  authorised  the  Courts 
of  Common  Law  to  grant  specific  performance  of  con- 
tracts by  means  of  the  statutory  writ ;  but  in  the  case  of 
Benson  v.  Paull 2  the  Court  of  Queen's  Bench  declined 
specifically  to  enforce  a  contract  for  a  lease,  and  deter- 
mined that  the  provision  of  the  Act  did  not  apply  to  the 
duty  arising  from  a  personal  contract.  To  this  opinion 
the  same  Court  adhered  in  the  subsequent  case  of  Norris 
v.  The  Irish  Land  Co.,3  and  it  was  regarded  as  settled 
that  the  Courts  of  Common  Law  could  not  by  means  of 
the  writ  of  mandamus  enforce  the  actual  execution  of 
contracts  which  resulted  in  private  rights  only  and  not 
in  duties  in  which  the  public  were  interested. 

i  Norris  v.  Irish  Land  Co.,  8  El.         2  6  El.  &  Bl.  273. 
&B1.512.  "BE1.&BL512. 
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part  i.       §  13.     (ii.)  Before  the  passing  of  the  Common  Law 
■■.      ','  -  Procedure  Act,  1854,  it  was  a  matter  of  question  whether 
very  of     in  detinue  the  delivery  of  the  specific  chattel  could  be 
obtained  if'  the  defendant   chose   to  pay  the  damages 
assessed  instead  of  delivering  up  the  chattel;    but  all 
such  doubts  are  removed  by  the  78th  section  of  that  Act, 
which  provides  that  "  the  Court  or  a  Judge  shall  have 
power,  if  they  or  he  see  fit  so  to  do,  upon  the  application 
of  the  plaintiff  in  any  action  for  the  detention  of  any 
chattel,  to  order  that  execution  shall  issue  for  the  return 
of  the  chattel  detained,  without  giving  the  defendant  the 
option  of  retaining  such  chattel  upon  paying  the  value 
assessed."  1 
Return  of       §  14.     If  a  contract  were  entered  into  between  A.  and 
specific     B.  for  the  delivery  by  B.  of  a  certain  chattel  on  payment 
ance°rm"    0I"  a  certain  sum  by  A.,  and  A.  made  the  payment  but 
B.  refused  to  deliver  the  chattel,  an  action  for  its  deten- 
tion would  lie  in  a  Court  of  Common  Law  at  the  suit  of 
A.,  and  at  his  election  execution  might  issue  for  the 
return  of  the  chattel.     This  looks  very  like  a  specific 
performance  of  the  contract,  but  was  not  such  in  fact. 
The  complaint  of  A.,  in  the  case  supposed,  was  not  that 
the  contract  had  been  broken,  but  that  the  chattel  had 
been  detained.     He  did  not  aver  that  the  contract  ought 
to  be  performed  and  that  the  chattel  ought  to  be  made 
his  ;  but  he  alleged  that  the  contract  had  been  performed, 
and  that  therefore  the  chattel  was  his,  and  the  defen- 
dant's   detention   wrongful.       In    short,    the     contract 
came  into  controversy,  if  at  all,  only  as  the  title  of  the 
plaintiff, 
iii.  Con-        §  15.     (iii.)  Lord   Mansfield  C.J.  has  remarked  that 
payment   "pecuniary  damages  upon  a  contract  for  payment  of  money 
money?  °f  are>  fr°m  tne  nature  °f  tne  thing,  a  specific  performance." 2 
But  the   remark  seems  hardly  strictly  accurate.      No 
doubt  the  sum  agreed  to  be  paid  will  be  the  measure  of 

Old.  LIL  r.  0.  2  In  Johnson  v.  Bland,  2  Burr,  at  p. 
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damages,  and  the  amount  paid  will  be  the  same  whether   part  i. 
the  contract  be  performed  or  broken.     But  in  the  former  — ^- 
case  the  money  is  paid  in  performance  of  the  contract  : 
in  the  latter  case  it  is  paid  as  satisfaction  for  its  non- 
performance.    It  is  evident  that  the  consequences  of  the 
two  payments  would  therefore  be  different. 

§  16.  (iv.)  According  to  the  old  Common  Law,  a  iv.  Writ 
covenant  by  A.  to  convey  lands  to  B.  (which  was  called  1™°.'°' 
a  covenant  real)  could  be  enforced  by  a  special  writ  of 
covenant,  which  Avas  in  the  nature  of  a  specific  perform- 
ance of  that  covenant.  The  writ  was  to  the  sheriff  to 
command  A.  that  he  keep  his  covenant  with  B. ;  and  the 
relief  for  non-performance  was  not  in  damages  but  by 
means  of  a  'praecipe  quod  reddat  of  the  land  in  question. 
This  writ  of  covenant  was  the  commencement  of  pro- 
ceedings in  fines  before  their  abolition.1 

§  17.     In  one  case  the  Ecclesiastical  Courts  exercised  Former 
a  jurisdiction   in   the   nature   of   specific   performance,  lion  0fC" 
When  man   and  woman  had  entered   into  a  marriage  oiesiasti- 
contract  per  verba  de  prcesenti,  one  refusing  might  becalCourts 
sentenced  by  the  Ecclesiastical  Court  to  celebrate  the 
marriage  in  facie  ecclesice  accordingly,  and  for  refusal  to 
obey  might  be  excommunicated  and  imprisoned  on  a 
writ  de  excommunicato  capiendo  until  he  or  she  sub- 
mitted to  obey  the  Ordinary  :  and  a  like  jurisdiction  was 
exercised  in  the  case  of  contracts  per  verba  de  futuro, 
though  the  process  for  contumacy  was  in  certain  cases 
different.2     But  by  the  statute  26  Geo.  II.  c.  33,  s.  13, 
and  afterwards  by  statute  4  Geo.  IV.  c.  76,  s.  27,  this 
jurisdiction  of  the  Ecclesiastical  Courts  was  abolished. 

§  18.     From  what  has  been  already  said,  it  appears  that  Origin  of 
the  origin  of  this  branch  of  equitable  jurisdiction  is  not  abi/jurk- 
to  be  sought  in  the  Boman  Law.    Perhaps  it  is  rather  to  specific"1 

perform- 

1  Fitzh.  Natura  Brevium,  "  Cove-  riage,  ii.  5.     In  the  Maid  of  Honour 

nant  to  levy  a  Fine  ; "  3  Bla.  Cora.  Massinger  makes  his  heroine  sue  to 

156.  the  King  for  the  specific  performance 

»  2  Burn's  Eccl.  Law,  (1st  ed.)  Mar-  of  a  written  contract  to  marry  her 


ance. 
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part  i.  be  found  in  the  Ecclesiastical  or  Canon  Law,  which 
'-J—  seems  to  have  recognised  the  obligation  of  actual  per- 
formance of  the  terms  of  the  contract.  The  decretals  of 
Gregory,  under  the  title  De  Pactis,  contain  a  chapter, 
headed  "  Judex  debet  studiose  agere  ut  promissa  adim-  - 
pleantur,"  in  which  it  is  laid  down  "  Studiose  agendum 
est  ut  ea  quce promittuntur  opere  compleantur."1  Chaucer 
too,  in  the  commencement  of  the  Friar's  Tale,  describing 
the  jurisdiction  exercised  by  an  archdeacon,  enumerates 
contracts  as  one  of  the  matters  which  were  subject  to  his 


cognizance. 


"  Whilom  there  was  dwellyng  in  my  eountre 
An  erchedeken,  a  man  of  gret  degre, 
That  boldely  did  execucioun, 
In  punyschyng  of  fornicacioun, 
Of  wiccliecraft,  and  eek  of  bauderye, 
Of  diffamacioun,  and  avoutrie, 
Of  chirche-reves,  and  of  testamentcs, 
Of  contractes,  and  of  lak  of  sacraments, 
And  eek  of  many  another  maner  cryme, 
Which  needith  not  to  reherse  at  this  tyme." 

On  such  a  point  as  this  the  authority  of  Chaucer 
appears  entitled  to  much  weight.  He  is  said  to  have 
been  bred  to  the  law  :  and  it  is  certain  that  parts  of  his 
Tales  exhibit  an  acquaintance  even  with  the  forms  of  law; 
as,  for  instance,  the  Doctor's  Tale,  where  the  "  pitous 
bill"  presented  to  Appius  by  Claudius  (v.  178  et  seq.) 
forcibly  recalls  the  form  of  a  bill  of  complaint  in  the 
Court  of  Chancery.  But  perhaps  this  inquiry  into  the 
origin  of  the  jurisdiction  is  needless.  It  may  have  had 
its  source,  not  in  some  pre-existing  system  of  jurispru- 
dence, but  in  the  plain  principles  of  morality  and  the 
common  sense  of  the  Judges  who  founded  and  enlarged 
the  equitable  jurisdiction  of  the  Court  of  Chancery. 
The  early  §  19.  The  earliest  trace  of  this  jurisdiction  in  specific 
the  juris-  performance  which  the  industry  of  legal  antiquaries  has 
discovered  appears  to  be  a  case  in  the  reign  of  Kichard  II., 

1  Uecret.  Greg.  ix.  lib.  i.  -tit.  35,  cap.  3, 
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and  to  have   related  to  the  sale  of  land.1     In  a  case   paktI. 

in   the   Year   Book   of    8    Edw.    IV.2   the   jurisdiction — - 

is  fully  recognised.  The  case  arose  on  a  promise  to 
indemnify  the  plaintiff,  and  the  Lord  Chancellor  laid 
down  that  there  was  remedy  in  Chancery  where  the 
plaintiff  was  damaged  by  the  non-performance  of  a 
promise,  and  Genney  J.  said  that  if  I  promise  you  to 
build  you  a  house  and  do  not  do  it,  you  may  have 
remedy  by  subpoena.  In  the  reign  of  Henry  VI.  cases 
ore  recorded  in  which  the  jurisdiction  was  involved.  In 
the  21  Henry  VII.3  a  case  occurs  where  Fineux  C.J.,  in 
discussing  the  extent  of  the  action  on  the  case  observed, 
that  if  one  bargains  with  me  that  I  shall  have  his  land 
to  me  and  my  heirs  for  £20,  and  that  he  will  make  the 
estate  over  to  me  and  1  pay  the  £20,  but  he  will  not 
make  over  the  estate  to  me  according  to  the  covenant,  I 
may  have  an  action  on  the  case  and  am  not  bound  to 
sue  out  a  subpoena.4  Brooke,  in  his  Abridgement,5  after 
saying  that  in  the  case  stated  an  action  on  the  case  would 
lie,  adds  significantly  :  "  But  note  that  by  this  he  will 
get  nothing  but  damages,  but  by  subpoena  the  Chan- 
cellor can  compel  him  to  convey  the  estate  or  imprison 
him  ut  dicitur." 

§  20.     The  reign  of  Elizabeth,  and  the  early  part  of  Jealousy 
the   reign  of    the    first   James,    afford    other  instances  part  of 
of  the   exercise  of  the  jurisdiction.6      But  it  did  not^ilw 
establish  itself  without  great  jealousy  on  the  part  of  the  Courts- 
Common  Law  Courts,  of  which  a  curious  illustration  is 
to  be  found  in  the  case  of  Bromage  v.  Gainings,7  in  the 
14th  James  I.     Bromage  sued  Gennings  in  the  Court 
'  of  the   Marches   of  Wales   for   not   executing   a  lease 

1  1  Spence,  Eq.  Jur.  645.  See  also      it  "  to  build." 

2  Powell,  Contr.  4  et  seq.  a  1   Spence,  Eq.  Jur.  645  ;  C.  P. 

2  p.  4,  h.     The  language  of  Gen-  Cooper,  Appx.  381.             4  p.  41,  a. 
ney  J.  is  "/aire  a  vous  un  meason."  "  Action  sur  le  case,  pi.  72. 
Query,  should  not  this  he  rendered  6  1  Spence,  Eq.  Jur.  645. 

'  to  make  over  to  you  a  house"?  7  Rolle  Rep.  354,  368.     See  too 

The  text-hooks  all  seem  to  render      infra,  page  670. 
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Part  i.  according  to  his  bargain,  and  from  the  statement  of  the 

Ch  i  o        J 

^-plaintiffs  Counsel  it  appears  to  have  been  a  suit  for 

specific  performance  and  not  to  recover  damages,  and 
this,  he  added,  is  usually  done  in  Chancery.  Thereupon 
the  defendant  moved  for  a  prohibition  and  obtained  it, 
Coke,  Doddridge,  and  Haughton  saying  that  Chancery 
ought  not  to  do  so,  for  then  to  what  purpose  are  the 
actions  on  the  case  and  covenant ;  and  Coke  added  that 
this  would  subvert  the  interest  of  the  covenantor  who 
understands  that  it  is  at  his  election  either  to  lose  the 
damages,  or  to  make  the  lease.  Doddridge  observed  that 
if  a  decree  was  made  for  the  execution  of  the  lease,  and 
he  did  not  choose  to  execute  it,  there  would  be  no  other 
remedy  than  imprisonment.  So  complete  was  the 
unanimity  of  feeling  in  the  Court  that  Serjeant  Harris, 
the  respondent's  Counsel,  said  that  the  part  he  took  in 
the  matter  was  against  his  conscience. 

Nevertheless,  from  this  time  forward,  the  jurisdiction 
appears  to  have  been  well  established  and  in  frequent 
exercise. 

Thejuris.       §  21.     Before  proceeding  further  it  will  be  well  to 

diction  mo  r  o 

specific      distinguish  the  jurisdiction  usually  described  as  that  in 

perform-  °  J  J  . 

ance  specific  performance  from  some  kindred  ones  formerly 
guished  exercised  by  the  Court  of  Chancery.  By  that  ex- 
pression is  usually  understood  that  peculiar,  and,  as  it 
is  called,  extraordinary  jurisdiction,  which  that  Court 
exercised  in  respect  of  executory  contracts  as  contrasted 
with  executed  contracts.  An  executory  contract  is  one 
which  is  not  intended  between  the  parties  to  be  the 
final  instrument  regulating  their  relations  :  an  executed 
contract  is  one  which  is  intended  to  be  thus  final1  The 
difference  may  be  illustrated  by  the  contrast  between  an 
agreement  (say  on  the  dissolution  of  a  partnership),  to 

i  Per  Lord  Selborne  in  Wolver-  way  Co.,L,  E.  16  Eq.  439.  See  also 
hampton  and  Walsall  Railway  Co.  1  Powell,  Contr.  235  ;  and  infra, 
v,  London  and  North*  Western  Rail'-      §  822. 
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execute  a  deed   containing  certain  covenants,  and  the   i^bti. 

Ch  i 

deed  itself  containing  these  covenants.     The  agreement  — 
is   an   executory   contract;    the   deed   is   an    executed  diction  in 
contract.     An  action  founded  on  the  agreement  would  p^rform- 
be  strictly  an  action  for  specific  performance  :  an  action  ^°tjn. 
founded  on  the  deed  would  not  be  so  described,  and  it  gl™hed 
could  have  been  entertained  by  the  Court  of  Chancery 
only  on  the  ground  that  an  injunction  or  an  account  was 
prayed  for,  or  that  some  independent  jurisdiction  of  the 
Court  was  invoked.     It  could  not  have  been  supported 
on  the  ground  of  specific  performance  as  ordinarily  used. 

§  22.     Actions  for  specific  performance  of  executory  From 
contracts   differ   from    actions   for   the   performance   of anceoT 
trusts.     For  contracts  are  for  the  most  part  contained  in  trusts' 
legal  instruments  which  give  rise  to  legal  rights:  and 
specific   performance    is    therefore   only   an   alternative 
remedy  in  lieu  of  damages.     On  the  contrary,  trusts  are 
constituted  by  instruments  which  are  of  equitable  force 
only  so  far  as  the  trust  is  concerned,  in  respect  of  which 
therefore  before  the  Judicature  Acts  a  suit  in  Equity  was 
the  only  mode  of  relief. 

S  23.     From  actions  for  specific  performance  we  must  From 

.....  .      delivery 

further  distinguish  actions  for  the  delivery  of  a  chattel  in  of  chattel 
specie.    This  may  be  a  mode  of  specific  performance  Avhen in  spec 
the  right  to  the  chattel  flows  from  a  contract.     But  the 
Court  of  Chancery  had  (as  we  shall  see  *)  an  independent 
jurisdiction  to  decree  the  delivery  up  of  unique  articles, 
whether  the  right  to  them  resulted  from  contract  or  not. 

§  24.  Again,  from  actions  for  specific  performance  From 
we  must  distinguish  those  cases  in  which,  by  reason  of  constmc- 
fraud  or  the  breach  of  some  fiduciary  relationship,  a  con- 
structive trust  arises.  Cases  sometimes  of  a  mixed  nature 
have  arisen  :  as,  for  instance,  when  by  a  contract  to  give 
up  part  of  an  estate  if  purchased,  A.  persuaded  B.  not 
to  compete  with  him  as  a  purchaser.     On  A. 's  refusal 

i  Infra,  §  57. 
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part  i.  to   abide   by   his   contract,    B.    might   have  sued  him, 

Ch  i  jo 

^—  alleging   at   once   the   contract  and  the  breach  of  A.'s 

duty  as  agent.1 
From  We  shall  hereafter  see2  that  the  peculiar  doctrines 

relief.       of  the  Court  as  to  the  specific  performance  of  executory 

contracts  do  not  necessarily  apply  to  the  other  forms  in 

which  the  Court  grants  specific  relief. 
The  juris-       &  25.     There    is    an    observation   often   made   with 

diction  ......  .  .„  .  . 

discrc-  regard  to  the  jurisdiction  m  specific  performance  which 
'  'laiy'  remains  to  be  noticed.  It  is  said  to  be  in  the  discretion 
of  the  Court.  The  meaning  of  this  proposition  is  not 
that  the  Court  may  arbitrarily  or  capriciously  perform 
one  contract  and  refuse  to  perform  another  :  but  that 
the  Court  has  regard  to  the  conduct  of  the  plaintiff  and 
to  circumstances  outside  the  contract  itself,  and  that  the 
mere  fact  of  the  existence  of  a  valid  contract  is  not 
conclusive  in  the  plaintiff's  favour.3  "  If  the  defendant," 
said  Plumer  V.C.,  "  can  show  any  circumstances  dehors, 
independent  of  the  writing,  making  it  inequitable  to 
interpose  for  the  purpose  of  a  specific  performance,  a 
Court  of  Equity,  having  satisfactory  information  upon 
that  subject,  will  not  interpose."  4  But  of  these  circum- 
stances the  Court  judges  by  settled  and  fixed  rules ; 
hence  the  discretion  is  said  to  be  not  arbitrary  or 
capricious,  but  judicial : 5  hence  also,  if  the  contract  has 
been  entered  into  by  a  competent  party,  and  is  un- 
objectionable in  its  nature  and  circumstances,  specific 
performance  is  as  much  a  matter  of  course  and  therefore 
of  right  as  are  damages.6  The  mere  hardship  of 
the  results  will  not  affect  the  discretion  of  the  Court.7 

1  See  Chattock  v.  Midler,  8  Ch.  D.  White  v.  Damon,  7  Ves.    30,  35  ; 
177,  181.  Buckle  v.  Mitchell,  18  Ves.  100,  111 ; 

2  Infra,  §  822  et  seq.  Eevell  v.  Husspaj,  2  Ball  &  B.  288. 

3  Lamare  v.  Dixon,  L.  R.  6  II.  L.  c  Hall  v.  Warren,  9  Ves.  605,  608. 
414.  '  Haywood  v.  Cope,  25  Beav.  140, 

4  In  Clowes  v.  Hi/jyiason,  1  V.  &  B.  where  Lord  Romilly  M.R.  fully  clis- 
527.  cusses  the  nature  of  the  discretion  in 

6  Goring  v.   Nash,    3  Atk.   186 ;      specific  performance. 


CHAPTER    II. 

OF   THE   EXTENT    OF   THE   JUKISDICTION. 

§  26.     It  has  already  been  in  substance  observed  that   part  i. 
if  a  contract  be  made  and  one  party  to  it  make  default 


in  performance,  there  appears  to  result  to  the  other  party  kinds  of 
a  right  at  his  election  either  to  insist  on  the  actual  per-  p°r.ra° S 
formance  of  the  contract,  or  to  obtain  satisfaction  for  the  formed- 
non-performance  of  it.1  It  may  be  suggested  that  from 
this  it  follows  that  a  perfect  system  of  jurisprudence 
ought  to  enforce  the  actual  performance  of  contracts  of 
every  kind  and  class,  except  only  when  there  are  cir- 
cumstances which  render  such  enforcement  unnecessary 
or  inexpedient,  and  that  it  ought  to  be  assumed  that 
every  contract  is  specifically  enforceable  until  the  con- 
trary be  shown.  But  so  broad  a  proposition  has  never, 
it  is  believed,  been  asserted  by  any  of  the  Judges  of  the 
Court  of  Chancery,  or  their  successors  in  the  High  Court 
of  Justice,  though,  if  prophecy  were  the  function  of  a 
law  writer,  it  might  be  suggested  that  they  will  more 
and  more  approximate  to  such  a  rule. 

Judges  have  sometimes  dwelt  upon  those  negative 
circumstances  which  render  specific  performance  un- 
necessary or  inexpedient :  sometimes  on  those  affirmative 
circumstances  which  render  such  performance  necessary 
and  expedient. 

8  27.     The  following  propositions  may  help  to  explain  The  ex- 
the  extent  to  which  the  jurisdiction  lias  hitherto  gone,  limits  of 
assuming  in  each  proposition  (unless  otherwise  stated  or  dictio™' 

1  See  supra,  §  4. 
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past  i.  implied)  the  existence  of  a  contract  binding  in  Equity. 
— -■—  The  Court  will  interfere  in  specific  performance — 

(i.)  Where  there  is  no  Common  Law  remedy, 
(ii.)  Where  the  Common  Law  remedy  exists,  but  is 
not  adequate. 

On  the  contrary,  the  Court  will  not  interfere  in  specific 
performance — 

(iii.)  Where  the  Common  Law  remedy  exists  and  is 
adequate. 

(iv.)  Where  the  contract  is  such  as  the  Court  cannot 
perform. 

(v.)  Where  the  performance  of  the  contract  would 
prove  useless. 

(vi.)  Where  the  Court  would  be  unable  to  enforce 
its  own  judgment. 

(vii. )  Where  the  enforced  performance  of  the  contract 
would  be  worse  than  its  non-performance. 

(viii.)  Where  the  contract  is  voluntary. 

(ix.)  Where  the  plaintiff  has  elected  to  proceed  in 
some  other  manner  than  for  specific  performance. 

(x.)  Where  the  jurisdiction  has  been  taken  away  by 
statute. 

After  the  foregoing  propositions  have  been  discussed 
it  will  be  shown — 

(xi.)  That  the  jurisdiction  is  against  the  defendant 
personally. 

Lastly  will  be  considered — 

(xii.)  Certain  cases  of  quasi-contract  in  which  the 
Court  has  jurisdiction. 

i.   Where  there  is  no  Common  Lavj  remedy. 
Ground         §  28.     In   many    cases   though   a   contract    was   in 
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conscience  obligatory  upon  both  the  parties  to  it,  yet  the    part  i. 
Common  Law,  from  the  strictness  of  its  forms,  afforded 


fcrciicc 

no  remedy  to  the  party  injured  by  the  other's  non-per-  of  Equity. 
formance.     The  defect  of  justice  which  hence  arose  was 
avoided  by  the  jurisdiction  of  Equity,  which  in   such 
cases  has  compelled  the  specific  execution  of  the  contract, 
if  in  other  respects  fit  for  the  intervention  of  the  Court. 

§  29.     By  the  principles  of  the  Common  Law,  exact  contracts 
performance  by  the  plaintiff  of  his  part  of  the  contract  regarded7 
according  to  its  very  terms  must  be  averred  and  proved ;  ^onTaw 
whereas,  in  Equity,  a  distinction  has  been  made  between  and  in 

'  .  Equity. 

those  terms  which  are  of  the  essence  of  the  contract  and 
those  terms  which  are  not  thus  essential,  and  a  breach  of 
which  it  is  inequitable  for  either  party  to  set  up  against 
the  other  as  a  reason  for  refusing  to  execute  the  contract 
between  them.  In  these  cases  the  doctrine  of  Common 
Law  was  forfeiture,  the  doctrine  of  Equity  is  com- 
pensation. "  Lord  Thurlow,"  to  quote  the  language  of 
his  successor  Lord  Eldon,  "  used  to  refer  this  doctrine  of 
specific  performance  to  this  : — that  it  is  scarcely  possible 
that  there  may  not  be  some  small  mistake  or  inaccuracy ; 
as,  that  a  leasehold  interest  represented  to  be  for  twenty- 
one  years,  may  be  for  twenty  years  and  nine  months ; 
some  of  those  little  circumstances  that  would  defeat  an 
action  at  Law,  and  yet  lie  so  clearly  in  compensation  that 
they  ought  not  to  prevent  the  execution  of  the  contract."  * 
On  this  ground  the  jurisdiction  rests  in  all  cases  where 
specific  performance  is  decreed  with  compensation  by  the 
plaintiff. 

§  30.     The  fact  that  the  Common  Law  remedy  has  Common 
been  lost  by  the  default  of  the  very  party  seeking  the  remedy 
specific  performance  of  a  contract  will  not  exclude  the  ^^  of 
jurisdiction,  if  it  be  notwithstanding  conscientious  that  Plaintiff- 
the  contract  should  be  performed,  as  in  cases  where  the 

i  In  Mortloch  v.  Bailer,  10  Ves.  305-6.     See  also  Stevxirt  v.  Alliston 
1  Mer.  26,  32. 
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past  i.  plaintiff  has  performed  his  part  substantially,  but  not 
— — '—  with  such  exactitude  as  to  be  able  to  plead  such  perform- 


ance as  the  Common  Law  Courts  required.1 

Common  §  31.     But  besides  these  cases,  there  are  many  others 

available  in  which  the  Court  interferes,  because  there  is  no  Common 

so^.  Law  remedy  by  reason   of  something  in  the   subject- 

thewm.  raster  of  the  contract,3  or  the  parties  to  it,  or  the  form 

tract.  jn  which  it  is  concluded, 

or  from  8  32.     Thus  the  Court  will  give  relief  in  respect  of  a 

the  nature        3  .  .  .     &      .        ,  „      l 

of  the       contract  to  assign  a  chose  in  action,   or  01  a  contract 
concerning  the  hope  of  succession  of  an  heir,4  although 
no  damages  could  have  been  recovered  at  Common  Law 
for  contracts  dealing  with  these  subject-matters,  and  it 
will  in  a  proper  case  specifically  enforce  a  right  of  pre- 
emption, and  restrain  by  injunction  the  violation  of  such 
a  right,  and  will  specifically  enforce  a  compromise.5     In 
one    case    Plumer   M.R.    intimated    the    opinion    that 
where  a  promissory  note   had   been    handed   over  for 
valuable  consideration  unindorsed,  a  Court  of  Equity 
would  at  the  suit  of  the  holder  compel  the  transferor,  or 
his  personal  representative,  to   indorse  it   in   order  to 
substantiate  the  right  of  the  transferee.6     A  contract 
between  joint  tenants  of  a  copyhold  estate  to  divide  it 
between  them  has  been  specifically  enforced.7 
Contracts       §  33.     Again,  the  Court  will   specifically  enforce   a 
cute  mort-  contract  to  execute  a  mortgage,  and  that  even  with  an 
toafendnd  immediate  power  of  sale  where   the   money   has  been 
money,     actually  advanced  either  before  or  at  the  time  of  the 

1  Davis  v.  Hone,  2  Sen.  &  Let'.  341,  Co.  v.  Cartwriyht,  11  Cli.  D.  421. 
347.  Cf.  Lord  Caringtonv.  Wycombe  Rail- 

2  See  per  JamesL.J.in.Bewta/v.  At-  way  Co.,  L.  R.  3  Cli.  377  ;  Lord  Beau- 
hinson,  13  Cli.  D.  at  p.  300  (windows).  ehamp  v.  Great  Western  Railway  Co., 

3  1  Mad.  Ch.  362.  L.  R.  3  Cli.  745. 

4  Jones  v.  Roe,  3  T.  R.  88,  com-  °  Watkius  v.  Maide,  2  J.  &  W.  at 
pared  with  Beckley  v.  Newland,  2  P.  p.  243.  Byles  on  Bills  (11th  ed.), 
Wms.  182,  and  cases  infra,  §  1502  et  154.  Distinguish  Edge  v.  Bamford, 
seq.     See  also  1  Fonltl.  Eq.  216.  31  Beav.  247. 

5  Homfray  v.  Fothergill,  L.  R.  1  7  Bolton  v.  Ward,  4  Ha.  530.  See 
Eq.    567,  573;  Birmingham  Canal  tooSeton,530(contractforexcliange). 
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contract  * ;  though  it  will  not  so  enforce  a  mere  agree-    pakt  i. 

Ch  ii 

ment  to  lend,  advance,  or  pay  money  2  (though  the  loan  ■ '—— 

be  one  to  be  secured  by  mortgage),  while  it  rests  entirely 
unperformed  either  by  the  intended  lender 3  or  by  the 
intended  borrower.4  "  The  Statute  of  Frauds  does  not 
apply  to  such  a  case.  Therefore  if  the  Court  has  juris- 
diction in  such  a  case,  any  conversation  may  be  made 
the  subject  of  a  suit  for  specific  performance :  thus  if 
two  friends  are  walking  together  and  one  says  '  Will  you 
lend  me  £100  at  £5  per  cent,  for  a  year  on  good 
security  ? '  and  the  other  says  '  I  will,'  that  conversation 
might  be  made  the  subject  of  a  suit  for  specific  performance 
in  this  Court  if  on  the  next  day  one  friend  should  say  '  I 
do  not  want  the  money,'  or  the  other  should  say  '  I  will 
not  lend  it/  Nothing  would  be  more  difficult  and  more 
dangerous  than  the  task  which  this  Court  would  have  to 
perform  if  it  were  to  investigate  cases  of  that  description." 5 

§  34.     In  one  case  there   was  a  contract  by  B.  to  Advance 
advance  to  C.  £3,000  on  the  security  of  some  leasehold  rityoT' 
houses  for  five  years.     B.  advanced  £600  on  deposit  of leasehol(ls- 
the  lease  of  one  of  the  houses.     The  contract  was  (in  the 
opinion  of  the  Court)  that  B.  should  not  be  entitled  to 
call  for  the  lessor's  title.     Nevertheless  he  did  call  for  it, 
and  on  its  being  refused  filed  a  bill  for  specific  perform- 
ance of  the  contract  or  for  the  sale  of  the  property  to 
repay  him  the  £600  and  interest.     The  Court  considered 
that  the  plaintiff  was  in  the  wrong,  but  the  defendant 
submitting  to  perform  the  contract  without  showing  the 
lessor's  title,  and  the  plaintiff  electing  to  have  a  decree, 
made  him  pay  the  costs  of  the  suit,  as  the  price  of  its 
interference.6 

1  Ashton  v.  Corrigan,  L.  R.  13  Eq.  3  Rogers  v.  Challis,  27  Beav.  175. 
76;  Hermann  v.  Hodges,  L.  K.  16  4  Sichel    v.    Mosentlial,  30  Beav. 
Eq.  18.     Cf.  Taylor  v.  EcJcersley,  2      371. 

Ch.  D.  302.  5  Per    Lord    Komilly    M.B.    in 

2  Larios  v.  Bonany  y  Gurety,  L.  E.      Rogers  v.  Uhallis,  27  Beav.  at  p.  178. 
5  P.  C.  346.    Cf.  Brough  v.  Oddy,  1         °  Bass  v.  Clivley,  Taml.  80. 

R.  &  M.  55. 
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paet  i.       K  35.     In  another  case  S.  who  had  become  liable  for 

Ch  ii 

a  debt  of  W.,  and  with  whom  W.  had  deposited  title 


eposi .    (jee(js  ag  an  ^^gjnnity,  was  held   entitled   to   have  a 

written  memorandum  of  the  terms  of  the  deposit  signed 

by  W.1 

Remedy         §  36.     Again,  though  no  action  would  lie  at  Common 

ages™      Law  in  respect  of  a  contract  to  convey  by  a  particular 

bydeathf  day,  which  was  rendered  impossible  by  the  death  of  the 

contractor    before  that   day,   yet   specific    performance 

would  be  decreed  by  the  Court  of  Chancery  against  the 

heir.2 

By  .  8  37.     The   Court  of  Chancery  has   also   interfered 

marriage.  °  J 

specifically  to  execute  a  contract  evidenced  by  a  bond 

given  to  a  wife  by  her  husband,  or  to  a  husband  by  his 

wife,3  before  marriage,  though  the  bond  was  suspended 

at  Common  Law  by  the  intermarriage. 

Eemedy         §  38.     The  same  principle  equally  applies  to  give  the 

damages   Court  jurisdiction  where,  though  the  contract  is  in  its 

abiTfrom  nature  such  that  a  breach  of.  it   can   be  satisfied  by 

form  of     damages,  yet  from  some  particular  circumstances  this 

contract.  b     '    J  Jr 

remedy  is  not  open  to  the  aggrieved  party :  therefore 
where  a  contract  for  the  purchase  of  timber-trees  was 
comprised  in  a  memorandum  which  appeared  not  to  be 
the  final  contract,  but  was  to  be  made  complete  by 
subsequent  articles,  so  that  it  was  doubtful  whether  the 
contract,  as  it  then  stood,  would  not  have  been  considered 
at  Law  as  incomplete,  and  so  the  plaintiff  have  been 
debarred  of  any  remedy  there,  Lord  Hardwicke  held  that 
the  contract  was  one  which  the  Court  of  Chancery  could 
specifically  perform.4  In  another  case  a  contract  to 
purchase  a  debt  was  enforced  against  the  purchaser, 
on  the  ground  that  the  debt  had  not  been  so  assigned  to 

1  Sporle  v.    Whaymcm,  20  Beav.  3  Oannel  v.  Buckle,  2  P.  Wins.  242 ; 
607.  Acton  v.  Acton,  Prec.  Ch.  237.    See 

2  See  arguments    of  Counsel  in  too  Gage  v.  Acton,  1  Salk.  325. 
Milnes  v.  Gery,  14  Ves.  403,  and  1  4  Buxton  v.  Lister,  3  Atk.  383  ;  but 
Mad.  Ch.  362.  see  infra,  §§  317,  488. 
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him  as  to  enable  him  successfully  to  sue  at  Law;1  and    pabtl 

in  the  case  of  a  contract  for  the  purchase  of  Government — 

stock,  the  fact  that  the  plaintiff  was  not  the  original 
holder  of  the  scrip,  but  merely  the  bearer,  which  rendered 
it  doubtful  whether  he  could  maintain  an  action  at  Law 
upon  the  contract,  was  one  ground  on  which  the  Court 
of  Chancery  was  held  to  have  jurisdiction.2 

§  39.  It  is  said  that  before  the  time  of  Lord  Somers  Former 
the  practice  of  the  Court  of  Chancery  was  to  send  the  ofttie06 
parties  to  Law,  and  to  entertain  the  suit  only  in  case  of  chancery. 
the  plaintiff  there  recovering  damages,3  a  practice  which, 
of  course,  involved  the  proposition  that  specific  perform- 
ance could  not  be  granted  except  in  cases  where  damages 
could  be  recovered  at  Law.  The  case  in  which  this 
principle  was  the  most  distinctly  maintained,  was  that 
of  Dr.  Bettesioortli  v.  the  Dean  and  Chapter  of  St  Paul's* 
decided  by  Lord  King  in  1726,  with  the  assistance 
of  Eaymond  C.J.  and  Price  J.  A  lease  had  been 
granted  by  the  defendants  previously  to  the  disabling 
statute  of  13  Eliz.,  with  a  covenant  to  renew  for  ninety- 
nine  years,  and  the  plaintiff  sought  a  renewal  for  the 
term  allowed  by  the  statute,  which  the  Lord  Chancellor 
refused,  on  the  ground  that  no  action  could  have  been 
maintained  on  the  covenant  after  the  passing  of  the 
statute.  "I  take  this  to  be  a  certain  clear  rule  of 
Equity,"  said  Eaymond,  C. J.s  "  that  a  specific  perform- 
ance shall  never  be  compelled  for  the  not  doing  of  which 
the  Law  would  not  give  damages.  The  covenant  to 
oblige  them  to  make  a  lease  for  ninety-nine  years  is 
gone,  and  damages  cannot  be  recovered  for  part  of  a 
covenant,  and  I,  therefore,  am  of  opinion  Equity  cannot 
interfere."     This  decision,  which  was  opposed  by  the 


1  Wright  v.  Bell,  5  Pri.  325.     Cf.  »  Per  Clarke  M.K.  in  Dochley  v. 
Adda-ley  v.  Dixon,  1  S.  &  S.  607.           Kinnersley,  Ambl.  at  p.  406. 

2  Doloret  v.  Rothschild,  1  S.  &  S.  4  Sel.  Cas.  in  Ch.  66. 

590.  5  P-  69- 

C  2 
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Part  i.  opinion  of  Jekyll  M.R.,  was  reversed  in  the  House  of 


Lords ;  and  it  is  abundantly  evident,  from  the  cases 
already  cited,  that  the  jurisdiction  at  present  exercised  is 
not  restrained  within  these  limits,  and  that  there  are 
many  cases  in  which  specific  performance  is  granted 
where  no  action  for  damages  could  be  maintained.1 

ii.  Where  there  is  no  adequate  Common  Law  remedy. 
iii.   Where  there  is  an  adequate  Common  Law  remedy. 

These  pro-  §  40.  The  propositions  that  the  Court  will  interfere 
converse,  in  specific  performance  where  the  Common  Law  remedy 
exists  but  is  not  adequate,  and  that  the  Court  will  not 
interfere  where  the  Common  Law  remedy  exists  and  is 
adequate,  being  in  the  nature  of  converse  propositions 
will  be  conveniently  considered  together. 
Common  §  41.  The  only  remedy  at  Common  Law  for  the  non- 
med/in-  performance  of  a  contract  was  in  damages,  that  is  to 
adequate.  ga^  ^n  ^e  payment  of  a  sum  of  money  by  the  party 
who  had  broken  the  contract  to  the  party  injured  by  that 
breach.  If  money  were  in  all  cases  a  perfect  measure 
of  the  injury  done  by  this  breach,  it  is  evident  that  an 
exact  equivalent  for  the  wrong  might  be  made,  and  that 
the  justice  done  would  be  complete.  But  money  is  an 
exact  equivalent  only  when  by  money  the  loss  sustained 
by  the  breach  of  contract  can  be  fully  restored.  Now 
in  a  vast  variety  of  cases  this  is  not  so  ;  for  though  one 
sovereign  or  one  shilling  is  to  all  intents  and  purposes  as 
good  as  any  other  sovereign  or  shilling,  yet  one  landed 
estate,  though  of  precisely  the  same  market  value  as 
another,  may  be  vastly  different  in  every  other  circum- 

1  Per  Lord  Redesdale  in  Leivnon  v.  491,  to  which  Mr.  Justice  Story  (Eq. 

Napper,  2  Sch.  &  Lef.  682  ;  Oannel  Jur.  §  741)  has  referred  as  a  dictum 

v.  Buckle,  2  P.  Wms.  242.    The  pas-  of  Grant  M.R.,  is  the  language  of 

sage  in  Williams  v.  Steward,  3  Mer.  Counsel  arguendo. 
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stance  that  makes  it  an  obj  ect  of  desire :  so  that  it  evidently   past  i. 
follows  that  there  would  be  a  failure  of  justice,  unless '—^— 


some  other  jurisdiction  supplemented  that  of  Common 
Law,  by  compelling  the  defaulting  party  to  do  that 
which  in  conscience  he  is  bound  to  do,  namely,  actually 
and  specifically  to  perform  his  contract.  The  Common 
Law  treats  as  universal  a  proposition  which  is  for  the 
most  part,  but  not  universally,  true,  namely,  that  money 
is  a  measure  of  every  loss.1  The  defect  of  justice  which 
arose  from  this  universality  of  the  Common  Law  principle 
was  met  and  remedied  in  certain  cases  by  the  jurisdiction 
of  Courts  of  Equity  to  compel  specific  performance. 

§  42.     Even   when    money    is    alone    in    question,  Common 
the  Common   Law   remedy   is   in  some   instances   less  medy  leas 
beneficial  than  that  afforded  by  Courts  of  Equity,  and  ene  cia " 
where  this  is  so,  a  ground  is  laid  for  specific  performance 
if  otherwise  a  proper  remedy.     So  where  A.  gave  a  note 
to  B.,  and  C.  agreed  with  B.  for  the  relinquishment  of 
his  (B.'s)  claim  against  A.  on  the  payment  of  certain 
sums,  for  which  the  notes  were,  in  the  contemplation  of 
Equity,  to  stand  only  as  a  security,  it  was  held  that  the 
Court  of  Chancery  would  specifically  perform  the  con- 
tract,  though  the   relations  between  the  parties  might 
have  been  worked  out  by  actions  at  Law.2 

§  43.  Leach  V.C.  seems  to  have  considered  that  the  Doctrine 
fact  that  the  remedy  in  damages  given  at  Common  v.c.ea° l 
Law  depended  for  its  beneficial  effect  upon  the  per- 
sonal responsibility  of  the  defendant,  gave  the  other  party 
to  the  contract  a  right  to  sue  in  Equity  for  its  actual 
performance.3  It  is  evident  that  this  principle  applies 
to  all  damages,  and,  if  it  were  admitted,  would  give 
-the  Court  jurisdiction  by  way  of  specific  performance 
in  all  cases  of  contract,  whether  for  the  sale  of  chattels 

1  See  Aris.  Eth.  Nic.  lib.  ix.  c.  1.  chase-money  of  patent). 

s  Beech  v.  Ford,   7  Ha.  208  (af-  3  Doloret  v.  Rothschild,  1  S.  &  S 

finned   by   Lord   Cottenham).    Cf.  590. 
Cogent  v.  Gttson,  33  Beav.  557  (pur- 
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part  i.  or  of  any  other  nature,  which  certainly  is  not  the  law 

Gh.  ii.         _    .       _. 

ot  the  Court. 


In  another  case  the  same  learned  Judge  appears  to 
have  held  that  the  circumstance  that  damages  at  Law 
would  not  accurate]y  represent  the  value  of  the  con- 
tract to  either  party  was  a  ground  for  granting  specific 
performance.  The  contract  in  that  case  was  for  the 
sale  of  debts  proved  under  two  commissions  of  bank- 
ruptcy ;  and  Leach  V.C.  granted  specific  performance, 
considering  that  to  compel  the  plaintiff  to  accept 
damages  would  be  to  compel  him  to  sell  those  divi- 
dends which  were  of  unascertained  value  at  a  conjec- 
tural price.1  The  learned  Judge  just  named  seems  to 
have  shown  a  tendency  to  extend  the  jurisdiction  in 
specific  performance  somewhat  more  liberally  than  most 
other  Judges  : 2  and  the  mere  want  of  exactitude  in  the 
measure  of  damages  at  Common  Law  has  not  always  been 
held  a  sufficient  ground  for  the  equitable  jurisdiction. 
Cases  §  44.     The  ground  of  this  jurisdiction  having  been  the 

common   inadequacy  of  the  remedy  at  Common  Law,  it  followed 
med/is     that  where  that  remedy  was  adequate,  Chancery  did  not 
adequate.  jn^erfere  ^0  compel  specific  performance.     It  is  on  this 
ground  that  the  Court  has  generally  refused  specific  per- 
formance in  respect  of  Government  stock  or  chattels,  as 
will  be  hereafter  seen,  and  refuses  it  in  all  cases  where 
the  contract  is  satisfied  by  a  mere  payment  of  money.3 
instances.      §  45.     The  principle  has  been  recognized  in  several 
other  cases.    It  was  one  of  the  grounds  on  which  Knight 
Bruce  and  Lord  Cranworth   L.JJ.  acted  in  dismissing 
the  bill  in  Lord  James  Stuart  v.  London  and  North- 
ivestern  Railway  Co.*  so  far  as  regarded  specific  per- 

1  Adderley  v.    Dixon,  1  S.  &  S.      317,  330. 

607.    See  per  Lord  Hatherley  (then         »  See  Brough  v.  Oddy,  1  R  &  M. 

Wood  V.  0.),  in  Pollard  v.  Clayton,  55  ;  Larios  v.  Bonany  y  Gurety,  L.  E. 

1.  K.  &  J.  462.  5  P.  C.  346 ;  and  cf.  the  cases  on 

2  See  Withy  v.  Cottle,  1  S.  &  S.  contracts  with  a  penalty,  infra,  §  114 
594 ;  Kenney  v.   Wexham,  6   Mad.  et  seq. 

355  ;  cf.  Brealey  v.   Collins,    You.  4  1  De  G.  M.  &  G.  721. 
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formance,  and  only  putting  the  defendants  on  terms  to   part  i. 

make  certain  admissions  in  any  action  at  Law  to  be '—^-— 

brought  by  the  plaintiff  against  them, — their  Lordships 
considering  that,  the  railway  having  been  abandoned 
and  complete  relief  being  in  their  opinion  obtainable  at 
Law,  the  case  was  not  one  for  specific  performance.  It 
was  also  one  of  the  reasons  alleged  by  Lord  Cranworth 
L.J.  for  dismissing  the  bill  in  Webb  v.  Direct  London 
and  Portsmouth  Railway  Co.,1  he  considering  that 
under  the  circumstances  the  vendor  could  obtain  com- 
plete relief  at  Law.  The  authority  of  these  decisions  was 
subsequently  questioned  by  Lord  St.  Leonards,2  but  only 
as  to  the  applicability  of  the  principle  to  the  circum- 
stances, and  not  as  to  the  validity  of  the  principle 
itself. 

8  46.     In  one  case  specific  performance  was  sought  Contract 

-  n  °       for  yearly 

of  a  contract  for  a  tenancy  from  year  to  year,  the  tenancy. 
contract  specifying  that  the  tenant  was  in  all  respects  to 
abide  by  the  terms  entered  into  by  a  previous  tenant, 
and  that  the  tenant  should  pay  for  a  contract  to  be 
drawn  up  ;  it  was  contended  that  the  Court  would  there- 
fore interfere  for  the  purpose  of  settling  the  proper  terms 
of  the  contract.  But  the  Court  thought  the  remedy  at 
Law  was  adequate,  and  that  the  full  terms  of  the  con- 
tract might  be  shown  there,  and  therefore  refused  to 
decree  performance.3 

S  47.     On  this  ground  also,  as  well  as  that  of  the  Contract 

to  make 

incapacity  of  the  Court  to  execute  the  works,  the  Court  railway. 
of  Chancery  refused  specifically  to  perform  a  contract  to 
make  a  branch  railway,  although  the  contract  for  the 
execution  of  it  had  been  entered  into  during  the  pen- 
dency of  the  Bill  before  Parliament,  and  when  several  of 
the  directors  had  thoughts  of  withdrawing  the  Bill,  and 

1  1  De  G.  M.  &  G.  521.  5  H.  L.  C.  331. 

2  Hawkes  v.  Eastern  Counties  Bail-         3  Clayton  v.  Illingworth,  10  Ha, 
way  Co.,  1  De  G.  M.  &  G.  737  ;  S.  C.      451. 
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PChETii.T'  woa\&  have  in  fact  done  so,  (as  the  bill  of  complaint 

alleged,)  but  for  the  contract  in  question.1 

Contract        §  48.     And  where  a  bill  sought  the  specific  perform- 
money.      ance  of  a  contract  which  would  have  been  effected  by  a 
mere  account  of  profits  and  a  payment  of  the  amount 
found  due,  and  there  was  no  obstacle  to  the  recovery  of 
the  amount  at  Law,  the  Court  dismissed  the  suit.2 
Alter-  8  49.     In  analogy  with  this  principle,  in  a  case   in 

remedy,  which  the  plaintiffs  sought  the  specific  performance 
of  a  contract  to  grant  a  way-leave  for  a  railway  for 
a  term  of  sixty  years,  and  between  the  filing  of  the 
bill  and  the  hearing  the  plaintiffs  had  obtained  statu- 
tory powers  to  take  the  land  in  fee,  Stuart  V.C. 
considered  this  to  be  a  circumstance  strongly  in- 
fluencing the  discretion  of  the  Court  against  specific  per- 
formance.3 
Contract  §  go.  It  may  appear  at  first  sight  that  inasmuch  as 
by  vendor,  money  in  exchange  for  the  estate  is  what  the  vendor  of 
land  is  entitled  to,  he  has  a  complete  remedy  in  an 
action  for  damages,  and  therefore  cannot  sustain  an 
action  for  the  specific  performance  of  the  contract.  But 
on  further  consideration  it  will  be  apparent  that  damages 
will  not  place  the  vendor  in  the  same  situation  as  if  the 
contract  had  been  performed ;  for  then  he  would  have 
got  rid  of  the  land  and  of  all  the  burdens  and  liabilities 
attaching  to  it,  and  would  have  the  purchase-money  in 
his  pocket ;  whereas,  after  an  action,  for  damages,  he 
still  has  the  land  and,  in  addition,  damages, — represent- 
ing, in  the  opinion  of  a  jury,  the  difference  between  the 
stipulated  price  and  the  price  which  it  would  probably 

1  South  Wales  Railway  Co.  v.  also  Sturge  v.  Midland  Railway  Co.,  6 
Wythes,  1  K.  &  J.  186  ;  S.  0.  5  De  W.  E.  233  ;  4  Jur.  N.  S.  273.  Cf. 
G.  M.  &  G.  880.  See  too  Greenhill  Bagnell  v.  Edwards,  I.  R.  10  Eq.215. 
v.  Isle  of  Wight  {Newport  Junction)  3  Meynett  v.  Surtees,  3  Sm.  &  Gif. 
Railway  Co.  ,19  W.  K.  345.  101.    See  also  per  Lord  Cranworth 

2  Orel  v.  Johnston,  1  Jur.  N.  S.  in  Morgan  v.  Milman,  3  De  G.  M.  & 
1063, 4  W.R.  37  (Stuart  V.C.).    See  G.  35. 
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fetch,  if  re-sold,  together  with  incidental  expenses  and  part  i. 
any  special  damage  which  he  may  have  suffered.1  The  ■ — '—^- 
doctrine  of  Equity  with  respect  to  the  conversion  of  the 
land  into  money,  and  of  the  money  into  land  upon  the 
execution  of  the  contract,2  and  the  lien  which  the 
vendor  has  on  the  estate  for  the  purchase-money,  and  his 
right  to  enforce  this  by  the  aid  of  the  Court,  are  addi- 
tional reasons  for  extending  the  remedy  to  both  parties. 
Accordingly,  it  is  well  established  that  the  remedy  is 
mutual,  and  that  the  vendor  may  bring  his  action  in 
all  cases  where  the  purchaser  could  sue  for  specific 
performance  of  the  contract,  and  this  independently  of 
any  question  on  the  Statute  of  Frauds.3 

§  51.     On  the  principle  that  damages  are  a  sufficient  GoTem- 
satisfaction,  it  is  now  perfectly  settled  that  specific  per-  %%&. 
formance  will  not  be  enforced  of  a  contract  for  the  trans- 
fer of  stock  in  the  public  funds. 

§  52.  It  appears  that  in  one  instance  Lord  Hard-  CuddecY. 
wicke  did  grant  specific  performance  of  such  a  contract  :4 
but  in  the  earlier  case  of  Cuddee  (or  Cud)  v.  Rutter 5 
Lord  Macclesfield,  overruling  a  decision  at  the  Eolls, 
refused  to  perform  a  contract  to  transfer  South  Sea 
Stock,  though  by  the  decree  he  undertook  to  arrange 
the  settlement  between  the  parties.  His  Lordship  as- 
signed three  reasons  for  this  decision  :  first,  the  nature  of 
,  the  subject-matter  of  the  contract ;  secondly,  the  circum- 
stance that  the  defendant  was  not  possessed  of  the  stock 
at  the  time  of  the  contract;  and  thirdly,  that  the  liability 
to  sudden  rise  and  fall  in  stock  made  the  day  a  most 
material  part  of  the  contract,  and  therefore  rendered 

1  Eastern  Counties  Railway  Co.  v.      ties  Railway  Co.,  6  Ha.  594  ;  Ken- 
Hawhes,  5  H.  L.  C.  331,  359,  376  ;      ney  v.  Wexham,  6  Mad.  355. 
Lewis  v.   Lord  Lechmere,  10  Mod.  *  See  Nutbrown  v^  Thornton,  10 

503.  Ves-  161- 

s  iky,  5  5  Vin.  Abr.  538,  pi.  21  ;  S.  C.  1 

s  Clifford  v.  Turrdl,  1  Y.  &  C.  C.  C.      P.  Wms.  570  ;  1  W.  &  T.,  L.  O,  756 

138,  150  ;  Walker  v.  Eastern  Conn-      (4th  ed.). 
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part  i.  it  an  improper  one  for  the  Court  to  carry  into  execu- 
Ch' u"  tion.  This  principle  was  adopted  by  Gilbert  C.B.1  and 
stated  to  be  the  settled  doctrine  of  the  Court  by  Lord 
Eldon.2 

other  §  53.     In  a  case   before  Leach  V.C,  a  bill  for  the 

specific  performance  of  a  contract  to  sell  Neapolitan 
stock  was  supported ;  but  this  was  partly  on  the  ground 
of  its  praying  the  delivery  of  the  certificates  which  would 
constitute  the  plaintiff  the  proprietor  of  a  certain  quan- 
tity of  the  stock,  and  partly  because,  the  plaintiff  not 
being  the  original  scrip-holder,  but  merely  the  bearer,  it 
was  doubtful  whether  he  would  be  able  to  maintain  his 
action  at  Law.3  In  another  case  the  same  Judge  over- 
ruled a  demurrer  to  a  bill  by  the  vendor  of  a  life-annuity 
payable  out  of  dividends  of  stock,  on  the  ground  that  the 
purchaser  could  clearly  maintain  such  a  bill,  and  that 
the  remedy  must  be  mutual.4  But  it  seems  that  the 
Court  would  not  enforce  specific  performance  of  a  con- 
tract to  sell  a  life-interest  in  the  public  funds. 5 

shares  §  54.     With  regard  to  shares  in  companies  the  same 

principle  does  not  apply.  "  In  my  opinion,"  said 
Shadwell  V.C.,6  "there  is  not  any  sort  of  analogy 
between  a  quantity  of  £3  per  cents  or  any  other  stock  of 
that  description  (which  is  always  to  be  had  by  any 
person  who  chooses  to  apply  for  it  in  the  market),  and  a 
certain  number  of  railway  shares  of  a  particular  descrip- 
tion, which  railway  shares  are  limited  in  number,  and 
which,  as  has  been  observed,  are  not  always  to  be  had  in 
the  market ;  "  and  accordingly  specific  performance  was 
enforced  of  a  contract  to  sell  a  certain  number  of  railway 
shares,  the  shares  not  being  particularized.     In  a  subse- 

1  Cappur  v.  Harris,  Bunh.  135.  *  Breaky  v.  Collins,  You.    317, 

2  In   Nutbrown  v.  Tliornton,   10  330. 
Ves.  161.  6  Duncuftv.  Albrecht,  12 Sim.  189, 

3  Doloret  v.  Rothschild,  1  S.  &  S.  190.    See  Jackson  v.  Cockev,  4  Beav. 
590.  59. 

4  Withy  v.  Cottle,  1  S.  &  S.  174. 


in  com' 

panics, 
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quent  case  Lord  Chelmsford  stated  that  there  was  no   past  i. 

doubt  that  a  contract  for  the  sale  of  railway  shares  is '—^— 

capable  of  being  enforced:1  and  in  a  subsequent  chapter2 
many  recent  cases  will  be  referred  to  which  have  arisen 
in  respect  of  contracts  for  the  sale  of  shares.  It  may 
have  been  on  this  principle  that  Lord  King  disallowed  a 
demurrer  to  a  bill  for  the  transfer  of  York  Building 
stock  ;  3  but  a  different  view  seems  to  have  been 
previously  entertained  by  Lord  Macclesfield,  inasmuch 
as  he  dismissed  a  bill  for  the  transfer  of  £1000  of  the 
same  stock.4 

§  55.     A  vendor  of  shares  may  maintain  an  action  Actions 
against  the  purchaser  to  compel  him  to  complete  the  tractTto 
purchase  by  the  execution  and  registration  of  a  proper  *^es 
transfer,5  and   to  indemnify  the  vendor  against  future 
calls.6 

In  like  manner  the  company  may  sue  a  person  who 
has  contracted  with  the  company  to  take  shares  from  it.7 
Many  difficult  questions  have  arisen  as  to  the  nature 
and  effect  of  contracts  to  take  shares,  which  will  be 
considered  separately  in  a  later  chapter.8 

§  56.  The  Court  for  the  most  part  refuses  to  interfere  chattels. 
in  respect  of  chattels,  both  because  damages  are  a  suffi- 
cient remedy,  and  because  the  price  of  such  articles, 
especially  of  merchandise,  varies  so  as  often  to  render 
the  specific  execution  of  contracts  for  their  sale  and 
delivery  an  act  of  injustice,  entailing  perhaps  ruin  on 

1  Cheale  v.  Kenward,  3  De  G.  &  J.  6  Wynne  v.  Price,  3  De  G.  &  Sm. 
27.  310;  Walker  v.  Bartlett,  18  C.  B. 

2  Part  VI.  chap.  i.  845. 

3  Colt  v.  Nettervill,  2  Sim.  304.  7  New  Brunswick  <bc.  Co.v.  Mugger- 

4  Dorison  v.    Westbrook,  5    Vin.  idge,  4  Drew.  686.    See  also  Sheffield 
Abr.  540,  pi.  22.  Gas  Consumers   Co.  v.  Harrison,  17 

5  Shaw  v.  Fislier,  2  De  G.  &  Sm.  Beav.  294 ;  Oriental   Inland  Steam 
11 ;  5  De  G.  M.  &  G.  596.  Cf.  Ward  Co.  v.  Briggs,  2  J.  &  H.  625  ;  4  De 
and Hennfs  Case (wheiethz  purchaser  G.  F.  &  J.  191 ;  Odessa  Tramways  Co. 
had  filed  his   bill  for  specific  per-  v.  Mendel,  8  Ch.  D.  235. 
formance),  L.  R.  2  Eq.  226  ;  2  Ch.  8  Part  VI.  chap.  i. 

431. 
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Paeti.  one  side,  when  upon  an  action  that  party  might  not 

'-^—  have  paid  perhaps  above  a  shilling  damages.1     As  these 

principles  however  do  not  apply  to  all  cases  of  chattels, 
exceptions  arise  which  we  shall  now  consider. 
Unique  §  57.     When  the  chattel  in  question  is  unique,  when 

articles,  there  is,  over  and  above  the  market  value,  that  which 
has  been  called  the  pretium  affectionis,  the  Court, 
whether  the  plaintiff's  right  has  arisen  from  contract  or 
not,  has  interfered  and  not  left  him  to  his  Common  Law 
remedy.  The  leading  case  in  this  branch  of  the  law  is 
Pusey  v.  Pusey,2  in  which  the  heir  of  the  family  of 
Pusey  recovered  possession  by  a  bill  in  Equity  of  the 
celebrated  Pusey  horn  :  the  grounds  of  the  decision  are 
insufficiently  reported,  but  the  case  "  turned,"  to  quote 
Lord  Eldon's  language  in  respect  of  it,3  "upon  the 
pretium  affectionis,  independent  of  the  circumstance  as 
to  tenure,  which  could  not  be  estimated  in  damages." 
This  has  been  followed  by  other  similar  cases,  one  having 
relation  to  an  ancient  silver  altarpiece,  remarkable  for  a 
Greek  inscription  and  dedication  to  Hercules,4  another  to 
a  tobacco-box  of  a  remarkable  and  peculiar  kind,5  another 
to  masonic  dresses  and  ornaments,6  and  another  to  a  very 
finely  engraved  cherry-stone.7 

1  Per  Lord  Hardwicke  in  Buxton  s  Fells  v.  Bead,  3  Ves.  70. 
v.  Lister,  3  Atk.  384.  In  Norton  v.  6  Lloyd  v.  Loaring,  6  Ves.  773. 
Serle,  Finch,  149,  Lord  Nottingham  See  also  Saville  v.  Tancred,  1  Ves. 
speciiicallyperformeda  charter-party  Sen.  101,  S.  C.  3  Sw.  141  n. ;  Lady 
by  directing  the  payments  to  be  Arundell  v.  Phipps,  10  Ves.  139 ; 
made  in  pursuance  of  it.  See  also  Lowtlier  v.  Lord  Lowther,  13  Ves. 
Claringbould  v.  Curtis,  21  L.  J.  Ch.  95.  A  ship  is  probably  within  this 
541,  and  Lord  Westbury  in  Hoi-  principle.  See  Lynn  v.  Cliaters,  2 
royd  v.  Marsliall,  10  H.  L.  C.  209.  Ke.  521,  and  Claringbould  v.  Curtis, 
Where  the  delivery  of  chattels  is  21  L.  J.  Ch.  541  ;  De  Mattos  v. 
only  part  of  a  contract  otherwise  Gibson,  4  De  G.  &  J.  276.  Bills 
enforceable,  the  contract  may  be  per-  have  been  filed  for  specific  per- 
formed. Marsh  v.  Milligan,  3  Jur.  formance  of  contracts  for  the  sale  of 
N.  S.  979  (Wood  V.  C).  ships.  See  Part  VI.  chap,  v.,  infra. 
3  1  Vern.  273.  '  Per  Lord  Hardwicke  in  Pearne 
3  In  Nutbrown  v.  Thornton,  10  v.  Lisle,  Ambl.  77,  in  which  case  a 
Ves.  163.  specific  delivery  of  Negroes  was 
Duke  of  Somerset  v.  Cookson,  3  prayed,  "  but  that  is  not  necessary," 


P.  Wms.  390.  said  his  Lordship/'othersareasgood, 


'> 
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§  58.     These  particular  cases  were  suits  grounded  on   Vq^\^' 

tort  or  trust :  but  the  same  principle  applies  to  cases  of  — 

contract  relating  to  chattels.  trust, 

§  59.     Accordingly  in  FalcJce  v.  Gray1  Kindersley  tract. 
V.C.  sustained  a  bill  by  a  purchaser  for  the  specific  per-  ™"st™" 
formance  of  a  contract  to  sell  to  him  for  £40  two  china  the  prin- 

ciplc. 

jars ;  and  in  Thorn  v.  The  Commissioners  of  Works,2  Lord 
Eomilly  M.R.  made  a  decree  for  the  specific  performance 
of  a  contract  for  the  sale  to  the  plaintiff  of  the  arch 
stone,  the  spandrill  stone,  and  the  Bramley  Fall  stone 
contained  in  old  Westminster  Bridge,  which  had  been 
pulled  down.  In  this  case,  though  elaborately  argued, 
no  objection  seems  to  have  been  taken  to  the  jurisdic- 
tion. 

S  60.     There  is  a  dictum  of  Lord  Westbury  in  the  Dictum 

-r-r  n    T  1  T    ■     1  T  •         •      T         •  1       °f  L°rd 

House  of  Lords  which  puts  the  jurisdiction  as  regards  Westbmy. 
chattels,  as  if  extending  to  every  case  where  the  contract 
relates  to  specific  property.  "  A  contract  for  the  sale  of 
goods,"  said  his  Lordship,3  "as,  for  example,  of  500  chests 
of  tea  is  not  a  contract  which  would  be  specifically  per- 
formed, because  it  does  not  relate  to  any  chests  of  tea  in 
particular  :  but  a  contract  to  sell  500  chests  of  the 
particular  kind  of  tea  which  is  now  in  my  warehouse  in 
Gloucester  is  a  contract  relating  to  specific  property,  and 
which  would  be  specifically  performed.  The  buyer  may 
maintain  a  suit  in  Equity  for  the  delivery  of  a  specific 
chattel  when  it  is  the  subject  of  a  contract,  and  for  an 
injunction  (if  necessary)  to  restrain  the  seller  from 
delivering  it  to  any  other  person."  It  may  be  doubted 
whether  this  dictum  does  not  express  a  more  complete 
system  of  jurisprudence  than  that  which  we  possess,  and 

i  4  Drew.  651.  Lords,    Harrington  v.   Harrington, 

3  32  Beav.  490.     Note  that  when  L.  R.  3  Ch.  564  ;  cf.  Wilson  v.  West 

the  Court  has  adjudged  the  delivery  Hartlepool,  &c.  Railway  Co.  (No.  2), 

up  of  chattels,  execution  of  the  judg-  34  Beav.  414  ;  Ord.  LVIII.  r.  16. 

ment  will  generally  not  he  stayed         3  In  Holroyd  v.  Marshall,  10  H. 

pending  an  appeal  to  the  House  of  L.  C.  209,  210. 
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paet  i.  whether  the  records  of  the  Court  of  Chancery  contained 
- — — —  many  bills  for  the  specific  performance  of  contracts  re- 
lating to  specific  chattels  of  a  mercantile  value  like  tea.1 
Vendor         §  61.  It  does  not  appear  to  follow  from  the  authorities 
plaintiff.    re£erre(j  £0  or  from  principle,  that  the  vendor  of  a  chattel 
can  maintain  an  action  for  specific  performance  in  all 
cases  where  a  purchaser  of  the  same  chattel  could  do  so. 
Price  It  also  appears  that  if  the  chattel  be  of  a  peculiar 

'  value,  but  by  contract  between  the  parties  a  price  has 
been  put  upon  the  chattel,  that  circumstance  has  been 
treated   as   precluding  the    jurisdiction :    for   it  is  an 
admission   that   by   a  money  payment  full   relief  can 
be  had.2 
chattels        §  62.  Hitherto  unique  chattels  have  been  spoken  of : 
but  of Ique  but  it  appears  that  such  jurisdiction  as  the  Court  exer- 
pecuiiar     ciseg  in  ^he  cage  0f  unique  chattels  it  may  also  exercise 

import-  T-  _  J 

ance.  in  the  case  of  chattels  which,  though  not  unique,  possess 
a  special  and  peculiar  value  to  the  plaintiff.  Thus  in 
North  v.  The  Great  Northern  Railway  Co.3  the  Court 
upheld  its  jurisdiction  to  interfere  to  prevent  the  sale  of 
certain  waggons  belonging  to  the  plaintiff,  which  had 
been  used  by  the  plaintiff  in  his  business  of  a  colliery 
owner,  and  which  the  defendants  asserted  that  they  had 
aright  to  detain  and  sell.  "Where  specific  things," 
said  Stuart  V.C.,4  "necessary  for  conducting  a  particular 
business  are  in  the  possession  of  persons  who  claim  a 
lien  upon  them,  and  threaten  an  immediate  sale,  this 
Court  has  undoubted  jurisdiction  to  interfere  by  injunc- 
tion and  prevent  irreparable  injury  to  the  debtor,  by 
giving  him  an  opportunity  of  redeeming  assets." 
where  a  §  63.  So,  too,  there  is  the  high  authority  of  Lord 
artkiieif  Hardwicke   for    suggesting    that    specific   performance 

1  Consider     Eeathcote    v.    North  17  Eq.  132. 

Staffordshire  Railway  Co.,  2  Mac.  &  2  Bowling  v.  Betjemann,  2  J,  &  H. 

G.    112 ;  per  Lord    Cranworth  in  544. 

Hoare  v.  Dresser,  7  H.  L.  Cat  pp.  3  2  Giff.  64. 

317—8 ;  Fothergill  v.  Rowland,  L.  E.  4  p.  69. 
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might  be  maintained  by  a  shipbuilder  if  he   were  to    part  i. 
contract  with  a  landowner  for  the  supply  of  timber  from 


an  adjoining  estate,  the  shipbuilder  being  under  contract  or  only 
to  complete  a  ship  by  a  given  time,  for  which  the  supply  nient." 
of  such  timber  by  the  defendant  was  essential.  But  this 
will  not  be  extended  to  mere  questions  of  convenience, 
as  the  supply  of  coal  from  an  adjoining  colliery,  when 
plenty  of  other  coal  can  be  procured  in  the  neighbour- 
hood i1  at  any  rate  it  is  believed  that  there  is  no 
reported  case  in  which  such  a  proceeding  has  actually 
been  maintained. 

§  64.  Cases  might  probably  arise  in  which  the  Court  chattels 
would  interfere  in  respect  of  chattels  connected  with  the  with  en- 
enjoyment  of  an  estate,  where  but  for  such  connection  it  07eTtate. 
would   not    exercise    jurisdiction.      In  one   case   Lord 
Eldon  made  an  order  specifically  to  restore  to  a  tenant 
the  stock  on  a  farm,  which  had  been  seized  by  the  land- 
lord   under  a  distress  and   bill   of  sale ;   his  Lordship 
holding  that,  under  the  circumstances  of  that  case,  there 
was  an  entire  contract  by  which  the  landlord  agreed  to 
let  the  tenant  have  both  the  estate  and  the  chattels,  the 
enjoyment  of  the  chattels  being  requisite  for  the  enjoy- 
ment of  the  estate.2 

S  65.  This  appears  to  have  been  one  ground  on  which  Contracts 

„    Ar  °    ,  to  build. 

the  Court  of  Chancery  anciently  enforced  contracts  to 
build  in  certain  cases ;  as  where  the  father  entered  into 
articles  with  a  builder,  and  died  before  the  execution  of 
the  contract,  the  heir  was  allowed  to  sue  the  personal 
representative  of  his  father  and  the  builder,  the  contract 
savouring  of  the  realty.3  So,  in  another  case,  a  contract 
to  build  was  specifically  enforced  against  a  tenant  who, 
having  undertaken  to  rebuild  the  farm-house,  had  done 

1  Per  Lord  Hardwicke  in  Buxton         2  Nutbrovm  v.  Thornton,  10  Ves. 

v.  Lister,  3  Atk.  383,  compared  with  159. 

Pollard  v.  Clayton,  1  K.  &  J.  462,  3  Holt  v.  Holt,  2  Vern.  322  ;  per 

and  cf.  Fothergill  v.  Rowland,  L.  K.  Lord  Hardwicke  in  Boole  v.  Warth, 

17  Eq.  132.    '  1  Ves.  Sen.  461. 
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^B*L  so  on  his  own  soil  instead  of  his  landlord's.1     And  we 

Ch.  u. 

; —  shall  hereafter 2  see  that  contracts  by  railway  companies 

for  the  execution  of  works  on  the  land  of  the  plantiff  stand 
on  a  different  footing  from  ordinary  building  contracts. 

Trust  §  66.  From  specific  performance  in  respect  of  chattels 

tuted.  must  be  discriminated  the  cases  where  a  trust  has 
been  constituted  in  respect  of  such  property :  for  the 
nature  of  the  subject-matter  is  no  obstacle  to  the  inter- 
ference of  the  Court  to  compel  execution  of  the  trust, 
whether  it  be  one  constituted  by  direct  declaration,  or  a 
constructive  trust  arising  from  the  act  of  the  parties.3 
The  Court  will  accordingly  restrain  improper  dealings 
by  an  agent  with  chattels,  though  they  may  be  of  no 
peculiar  or  intrinsic  value.4 

Contracts       8  67.     Lord    Hardwicke   seems  to  have   entertained 

to  1)6  "D6r~ 

formed     the  view  that  where  the  contract  was  for  the  delivery  of 
meats. a"  chattels    by   instalments   and  for    payment   in   a  like 
method,  the  Court  would  entertain  jurisdiction. 

In  a  case  cited  by  his  Lordship,  articles  for  the  sale  of 
eight  hundred  tons  of  iron,  to  be  paid  for  by  instalments, 
at  periods  running  through  some  years,  were  specifically 
enforced.6  The  case  appears  to  have  been,  as  already 
stated,  approved  by  his  Lordship,  but  was  doubted  by 
Lord  Hatherley  (when  V.C.),  who  remarked  on  the 
absence  of  any  case  for  the  sale  of  mere  goods  being 
supported  on  the  ground  of  their  being  to  be  delivered 
by  instalments.6  Mr.  Austin,  too,  has  expressed  his 
inability  to  understand  on  what  principle  the  case  pro- 
ceeded,7 and  a  like  inability  is  here  confessed. 

1  Pembroke  v.  Thorpe,  3  Sw.437n.  5  Taylor  v.  Neville,  cited  3  Atk.  384. 

5  Infra,  §  61  et  seq.  Distinguish.  Nives  v.  Nives,  15  Cli. 

3  Wood  v.  Roweliffe,  3  Ha.  304  ;  D.  649. 

S.  0.  2  Ph.  382  ;  Pooley  v.  Budd,  6  Pollard  v.  Clayton,  1  K.  &  J 

14  Beav.  34.  462. 

*  Wood  v.  Roweliffe,  ubi  supra.  ?  Jurisprudence,  808. 
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iv.   Where  the  contract  is  such  as  the  Court  cannot        ch.ii. ' 


perform. 

§  68.  Where  the  contract  is  from  its  nature  such  incapa- 
that  the  Court  cannot  enforce  its  performance,1  it  is  court  to 
necessarily  no  subject  of  its  jurisdiction  in  that  respect.2    contract. 

§  69.  On  this  principle  the  Court  will  not  prohibit  instances. 
the  making  of  a  secret  medicine ;  for  if  it  be  secret, 
then  the  Court  cannot  tell  "whether  it  has  been  infringed 
or  no ; 3  nor,  for  the  same  reason,  ■will  it  direct  the 
specific  performance  of  covenants  in  a  farming  lease,  for 
"how,"  said  Lord  Northington,  "can  a  Master  judge  of 
repairs  in  husbandry  1  "  4  Nor  will  it  enforce  against  a 
life  assurance  society  a  contract  to  reduce  a  premium  if 
satisfied  with  the  removal  of  the  cause  for  charging  an 
extra  premium,  for  it  is  the  society  and  not  the  Court 
which  is  to  be  satisfied  ; 5  nor  will  it  order  the  perform- 
ance of  continuous  acts.6  And  the  fact  that  the  parties 
cannot  be  put  in  the  condition  for  which  they  stipulated 
when  the  contract  was  entered  into  obviously  disables 
the  Court  from  adjudging  specific  performance.7 

§  70.  And  so  too  the  Court  will  not  interfere  to  Breaches 
enforce  a  contract  by  means  of  injunction,  where  the  ^equc," 
acts  complained  of  as  breaches  are  frequent,  and  the 
Court  could  not  ascertain  whether  there  has  in  each  case 
been  a  breach  without  an  action  ;  as  in  the  case  of  a 
covenant  not  to  sell  water  from  a  certain  well  to  the 
plaintiff's  injury.8 

1  As  to  uncertainty  in  contracts  6  Manly  v.  Gresham  Life  Assurance 
see  Part  III.  chap,  iv,  infra.  Society,  29  Beav.  439. 

2  Considerable  v.  Gibh,  26  W.  R.  6  Blaclcett  v.  Bates,  L.  R.  1  Ch. 
72  ;  Be  Mattos  v.  Gibson,  4  De  G.  &  117  ;  Powell  Duffryn  Steam  Coal  Co, 
J  276  299.  v-   Taff  Vale  Railway  Co.,  L.  R.  9 

3  Newberry  v.  James,  2  Mer.  446;  Ch.  331. 

Williams  v.  Williams,  3  Mer.  157  ;  7  Be    Mercantile     and    Exchange 

and  see  the  other  cases  cited  in  the  Bank,  L.  ft.  12  Eq,  268,  276. 

note  to  §  1516,  infra.  8  Collins  v.  Plumb,  16  Ves.  454. 

4  Bayner  v.  Stone,  2  Eden,  128.  See  also  City  of  London  v.  Nash,  3 
Cf.  Bernard  v.  Meant,,   12   Ir.  Ch.  Atk.  512,  515. 

R.  389,  396, 
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i'akt  I.  §  71.  The  incapacity  of  the  Court  to  execute  the 
- — '-^—  contract  limits  its  jurisdiction  in  cases  relating  to  the 
ofabusi-  sale  of  the  goodwill  of  a  business.  For  where  the 
contract  has  respect  to  a  goodwill  alone,  unconnected 
with  business  premises,  the  Court  refuses  specific  per- 
formance by  reason  of  the  uncertainty  of  the  subject 
matter,  and  the  consequent  incapacity  of  the  Court  to 
give  specific  directions  as  to  what  is  to  be  done  to 
transfer  it.1  But  where  the  goodwill  is  entirely  or 
mainly  annexed  to  the  premises,  and  the  contract  is  for 
the  sale  of  the  premises  and  goodwill,  the  contract  may 
be  enforced.2  For  in  that  case  the  goodwill  is  merely 
the  advantage  attached  to  the  possession  of  the  house  or 
other  place  of  business,3 — "  the  probability,"  to  use  the 
words  of  Lord  Eldon,*  "  that  the  old  customers  will 
resort  to  the  old  place," — together  with  the  right  which 
arises  to  the  purchaser  to  restrain  the  vendor  from  setting 
up  anew,  or  continuing,  the  identical  business  he  has  con- 
tracted to  sell,  but  without  any  right,  independently  of 
stipulation,  to  prevent  the  vendor's  setting  up  a  similar 
business.5  In  the  case  of  contracts  for  the  sale  of  the 
business  of  an  attorney,  the  legality  of  stipulations 
comprised  in  them,  for  the  purpose  of  giving  to  the 
party  to  carry  on  the  business  the  advantage  of  the  name 
or  of  the  recommendation  of  the  party  not  engaged 
in  it,  has  been  questioned  by  the  highest  authorities, 
including  Lord  Eldon,  Grant  M.E.,  and  Knight  Bruce 
L.J.6     But  it  seems  to  be  now  established,  not  only  that 

1  Baxter    v.    Conolly,  1  J.  &  "W.      Lindley,  Partn.  884,  (3rd  ed.). 

576  ;  Bozon  v.  Farlow,  1  Mer.  459  ;  <  In    Gruttwell   v.    Lye,    17  Vea. 

Coslahe  v.  Till,  1  Russ.  376.  346. 

2  Barley  v.    Wliittaker,  4  Drew.  5  Gruttwell  v.  Lye,    17  Ves.  335  ; 
134,  139,  140.  Sliaclde  v.  Baker,  14  Ves.  468.     Cf. 

3  Clrissum  v.  Dewes,  5  Russ.  29  ;  Leggott  v.  Barrett,  15  Ch.  D.  306. 
Mummery  v.  Paul,  1  0.  B.  316,  326  ;  «  Per  Lord  Eldon  in  Candler  v. 
and  see  further,  as  to  the  nature  of  Carden,  Jac.  231  ;  Bozon  v.  Farlow, 
a  goodwill,  Potter  v.  Commissioners  1  Mer.  459  ;  Thornbury  v.  Bevill,  1  Y. 
of  Revenue,  10  Ex.  147  ;  Allison  v.  &  C.  C.  C.  584.  See  Gilfillan  v. 
Monkwearmouth,  4  El.  &  Bl.  13,  and  Henderson,  2  CI.  &  Fin.  1, 


OF    THE    EXTENT    OF    THE    JURISDICTION.  35 

such  transactions  are  legally  valid,1  but  that  they  may   parti. 

be   specifically  executed,  by  injunction  or  otherwise,  by — — 

the  Court.2 

v.    Where  the  performance  of  the  contract  would  be 

useless. 

§  72.     The  Court  will  not  enforce  a  contract  which  is  Revoc- 
in  its  nature  revocable  by  the  defendant ;    for  its  inter-  tracts.0  " 
ference  in  such  a  case  would  be  idle,  inasmuch  as  what  it 
had  done  might  be   instantly  undone    by  one    of  the 
parties. 

Thus  where  the  Eegistrar  of  a  Consistory  Court 
agreed  to  grant  a  deputation  of  his  office,  it  was  held 
that  such  a  deputation  was  in  its  nature  revocable,  and 
therefore  could  not  be  enforced  by  the  Court.3 

§   73.     It  is  on  the  same  principle  that  the  Court  Contracts 
generally  refuses  to  interfere  in  cases  of   contracts  to  into  part- 
enter  into  partnership  which  do  not  specify  the  duration  at  will 
of     the    partnership, — that    relation,    unless    otherwise 
provided,  being  dissoluble  at  the  will  of  either  party.4 
There  is  indeed  some  authority  to  the  contrary  of  this 
proposition,  consisting  of  a  dictum  of  Lord  Hardwicke's 5 
in  general  terms,  and   two  or   three    cases6   in   which 
specific  performance  of   such   contracts   seems  to  have 
been  enforced,  but  with  regard  to  which   it  does  not 
appear  whether  the  partnerships  thus  constituted  were 
for  a  term  or  not ;  and  it  is  indeed  said  that  Lord  Eldon 
was  not  quite  satisfied  with  his  decision  in  the   case 
quoted  as  establishing  the  principle.7 

&  74.     The  doctrine,  however,  appears  to  be  generally  Contract 

s  rr  to  J  to  become 

1  Bunn  v.  Guy,  4  East,  ]  90.  and  cf.  Firth  v.  Ridley,  33  Beav. 

2  Wliittaker  v.  Horn,  3  Beav.  383  ;      516,  521. 

Aubin  v.  Holt,  2  K.  &  J.  66.  6  In  Buxton  v.  Lister,  3  Atk.  385. 

3  Wlieeler  v.  Trotter,  3  Sw.  174,  n.  6  Anon.  2  Ves.  Sen.  629  ;  Anon. 
See  also  Sturge  v.  Midland  Railway  1  Mad.  Ch.  411,  n.  ;  Hibbert  v.  Hib- 
Co.,  6  W.  K.  233  (Stuart  V.C.).  bert,  Coll.,  Partn.  133. 

4  Hercy  v.  Birch,  9  Ves.  357.     See  7  1  Mad.  Ch.  411,  n. 
further,  infra,  §§  824,  1512  et  seq., 

D  2 


of  com 
pany. 
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fart  i.  accepted  as  that  of  the  Court.     Thus  in  a  case  before 

Ch.  u.  r  . 

i^Tber~  Lord  Komilly  M.E.  the  principle  was  acted  on :  the 
defendant  entered  into  a  contract  with  the  plaintiff  com- 
pany to  take  a  certain  number  of  shares  and  to  execute 
the  deed  of  settlement  when  required ;  and  of  this 
contract  the  Court  refused  specific  performance,  because 
the  defendant  might,  by  the  rules  of  the  company,  have 
ceased  again  to  be  a  partner  within  fourteen  days  after 
becoming  such.1 

contract        ^  yg_     jt  -g  on  the  game  reasoning  that  the  Court 

cute  re-     declines  to  perform  a  contract  to  execute  an  instrument 

vocable        _  x 

instm-  if  such  covenants  must  be  introduced  into  the  instrument 
that  the  party  resisting  the  performance  may  immediately 
take  advantage  of  them  to  deprive  the  other  of  all 
benefit  under  the  instrument ;  as,  for  instance,  a  contract 
for  a  lease  which  is  to  contain  a  proviso  for  re-entry 
on  breach  of  a  covenant,  which  the  plaintiff  has  already 
broken.2 

vi.    Where  the  Court  would  he  unable  to  enforce 
its  judgment. 

contracts       &  76.     In  some    old  cases,  the   Court   of  Chancery 

to  build  3         .  .  '  J 

and  exe-  entertained  suits  in  respect  ol  building  contracts :  and 
works.  what  has  been  considered  one  of  the  earliest  traces  of 
the  jurisdiction  in  specific  performance  is  a  dictum  of 
Genney  J.  in  the  8  Edward  IV.  that  a  promise  to 
build  a  house  would  be  specifically  enforced.3  Lord 
Hardwicke  also  maintained  this  view  of  the  jurisdic- 
tion of  the  Court.4     But  it  is  now  clearly  settled  that, 

1  Sheffield   Gas  Consumers'  Co.   v.  derburn,  3  K.  &  J.  393. 

Harrison,  17  Beav.  294  ;  cf.  Bluck  v.  2  Per    Grant    M.E.   in   Jones   v. 

Mallalue,  27  Beav.  398,  405.     Dis-  Jones,  12  Ves.  188. 

tinguish    Odessa   Tramways   Co.   v.  3  See  supra,  §  19. 

Mendel,  8  Ch.  D.  235,  and  cf.  New  4  Buxton  v.  Lister,  3  Atk.  385  ; 

Brunswick  and  Canada  Railway  Co.  City  of  London  v.  Nash,  3  Atk.  512  ; 

Limited  v.  Muggeridge,  30  L.  J.  Ch.,  S.  C.  1  Ves.  Sen.  12.     See  also  Allen 

at  p.  247.     See  also,  as  to  contracts  y.  Harding,  2  Eq.  C.  Abr.  17. 
to  form  a  company,  StocJcer  v.  Wed- 
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subject  to  certain  exceptions,  the  Court  will  not  specifi-   pabt  i. 

cally  enforce  contracts  to  build  or  repair,1  both  because '— 

specific  performance  is  "  decreed  only  where  the  party 
wants  the  thing  in  specie  and  cannot  have  it  any  other 
way,"  2  and  because  such  contracts  are  for  the  most  part 
so  uncertain  that  the  Court  would  be  unable  to  enforce 
its  own  judgment.3 

§  77.     For  the  first  of  the  reasons  stated,  Grant  M.E.  Cases 
refused  specific  performance  of  a  covenant  to  make  good  perfw-m- 
a  gravel-pit : 4  on  the  ground  of  both  of  these  reasons,  fused!''' 
specific  performance  wTas  refused  in  a  case  of  a  contract 
for  the  construction  of    a  branch  railway,   which  was 
entered   into  during   the  pendency  of   the  Bill  before 
Parliament,    and   when    several    of   the    directors   had 
thoughts  of  withdrawing  the  Bill,  and,  as  the  plaintiffs 
alleged,   would  have   done  so,  but  for  the   contract  in 
question  : 5  and  in  other  cases,  specific  performance  has 
been  refused   of  contracts  for  the  working  of  quarries,6 
and  coal  mines,7  or  involving  the  performance  of  con- 
tinuous acts  or  duties.8 

S  78.     In  the  case  of  Brace  v.  Wehnert  9  decided  by  other 

insln.Tif'.i 

Lord  Romilly  M.R.  m  March,  1858,  the  contract  was 
that  A.  should  grant  a  lease  to  B.  as  soon  as  B.  should 
have  built  a  house  of  the  value  of  liOOl.  according  to  a 

1  Paxton  v.  Newton,  2  Sm.  &  Gif.  G.  M.  &  G.  880  ;  Greenhill  v.  Isle  of 
437  ;    Kay  v.  Johnson,  2  H.  &  M.  Wight  (N.  J.)  Railway  Go.,  19  W. 
118  ;  WheatleyY.  Westminster  Brymho  R.  345. 
Coal  Co.,  L.  R.  9  Eq.  538.  6  Booth  v.  Pollard,  4  Y.  &  C.  Ex. 

2  Per    Lord     Kenyon     M.R.    in  61. 
Errington  v.  Aynesly,  2  Bro.  C.  C.  7  Pollard  v.  Clayton,  1    K.   &  J. 
343  ;  S.  C.  2  Dick.  692.  Accordingly  462. 

Lucas  v.   Commerford,  3  Bro.  C.  C.  6  Blackett  v. Bates,  L.  R.  1  Ch.117; 

16g_  Powell   Duffryn  Steam   Coal  Co.  v. 

3  Mosely  v.    Virgin,  3  Ves.  184  ;  Taff  Vale  Railway  Co.,  L.  R.  9  Ch. 
cf.  Greenhill  v.  Me  of  Wight  (N.  J.)  331. 

Railway  Co.,  19  W.  R.  345  ;  Bernard  9  25  Beav.  348.     Note  that  this 

v.  Meara,  12  Ir.  Ch.  R.  389,  397.  case  was  decided  before  the  passing 

4  Flint  v.  Brandon,  8  Ves.  159.  of  Lord  Cairns'  Act.     Consider  Asy- 
3  South     Wales    Railway   Co.    v.      lam  for  Female  Orphans  v.  Waterloo, 

Wythes,  1  K.  &  J.  186  ;  S.  C,  5  De      16  W.  R.  1102. 


instances. 
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Tauti.  plan  to  be  submitted  to  and  approved  by  A.,  and  B. 

'—^  agreed  to  build  and  take  the  lease  :  no  plan  had  been 

approved :  a  bill  filed  by  A.  against  B.  was  dismissed 
with  costs.  In  like  manner  a  contract  by  a  landlord  to 
execute  repairs  upon  a  farm  was  not  enforced.1 

Lord  8  79.     But,  since  Lord  Cairns'  Act  (21   &  22  Vict. 

Cairns' 

Act.  c.  27),  it  has  been  held  that  where  the  contract  is  for  the 
building  of  a  house  and  also  for  the  grant  and  acceptance 
of  a  lease,  the  Court  can  grant  specific  performance  of 
the  contract  to  accept  the  lease  and  give  damages  for 
the  non-building  of  the  house.2 
Excep-  §  80.     There  are,  as  already  hinted,  exceptional  cases 

u.  wiiere  of  building  contracts  in  respect  of  which  the  Court  will 
is  defined  interfere.     Lord  Bosslyn,  in  a  judgment  which  appears 
sentiai*      never  to  have  been  overruled,  maintained  that  where  a 
'uiatiff    contract  for  building  is  in  its  nature  defined,  the  Court 
might  without  much  difficulty  entertain  a  suit  for  its 
performance.3    Mr.  Justice  Story  argues  in  support  of  this 
view,4  and  in  Cubitt  v.  Smith5  Stuart  Y.C.  acted  upon 
it.     It  may  also  be  added  that  in  Scotland  many  con- 
tracts to  build  are  specifically  performed,  in  respect  of 
which  the  Court  would  decline  jurisdiction  in  England, 
the  Scotch  Courts  appointing  some   properly  qualified 
person,  under  whose  superintendence  the  work  is  directed 
to  be  executed.6 
b.  where       §  81.     But  whether  the  Court  will,  or  will  not,  inter- 

Ihe  de- 

fendants  fere  to  enforce  all  such  contracts  when  definite,  it 
obtained  appears  to  be  settled  that  it  will  assume  jurisdiction 
under  ti°e  where  we  have  the  following  three  circumstances  : — 
contract.  nrst}  that  the  work  to  be  done  is  defined ;  secondly,  that 
the  plaintiff  has  a  material  interest  in  its  execution, 
which  cannot  adequately  be  compensated  for  by  damages, 

1  Norris   v.  Jackson,  1  J.   &  H.  3  Mosely  v.  Virgin,  3  Ves.  184. 
319.                                                                  4  Eq.  Juris.  §  728. 

2  Soames   v.    Edge,   Johns.    669  ;  5  10  Jur.  N.  S.  1123. 

Mayor  dec.  of  London  v.  Southgate,  6  Clark  v.  Glasgow  Assurance  Co., 

17  W.  Ii.  197  ;  38  L.  J.  Ch.  141.  1  M'Qu.  668. 
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and  thirdly,  that  the  defendants  have  by  the  contract   part  i. 

obtained  from  the  plaintiff  possession  of  the   land  on '— 

which  the  work  is  to  be  done.  Thus  the  Court  has  in 
numerous  cases  '  enforced  on  railway  companies  contracts 
to  make  and  maintain  works  for  the  convenience  of  the 
lands  of  the  plaintiff.  It  has  done  this  in  cases  in  which 
the  terms  of  the  contract  have  been  general  and  difficult 
to  execute. 

8  82.  In  one  of  these  cases  a  contract  by  the  com-  Contract 
pany  to  construct  and  maintain,  upon  land  belonging  to  siding. 
and  to  be  provided  by  a  landowner,  a  siding  of  specified 
length  alongside  the  line,  was  held  capable  of  specific 
performance  ;  and  the  company  were  not  allowed  to 
resist  performance  on  the  ground  that  the  plaintiff  had, 
before  filing  his  bill,  entered  into  a  negotiation  (which 
failed)  for  a  money  compensation.2 

8  83.     In  another  case  the  plaintiff  had  sold  lands  to  Contract 

to  erect 

the  defendants,  a  municipal  corporation,  who  by  the  deed  nwket- 
of  sale  covenanted  forthwith  to  make  a  road  and  erect  a 
market-house  on  the  land.  They  entered  and  made  the 
road,  but  neglected  to  build  the  market-house.  Wigram 
V.C.  observed  that  the  defendants  having  had  the  benefit 
of  the  contract  in  specie,  the  Court  would  go  any  length 
that  it  could  to  compel  them  to  perform  their  contract  in 
specie.3 

8  84.     In  this,  case,  as  in  the  railway  cases  previously  Amount  of 
quoted,  the  plaintiff  having  parted  with  the  land,  had  no  unascer- 
opportunity  of  doing  the  Avork  which  the  defendants  had  by'pllain- 
contracted  to  do,   and  so  ascertaining  the   amount   oftlft 

1  Storer  v.  Great  Western  Railway  28  ;  Hood  v.  North  Eastern  Railway 

Co.,  2  Y.  &  C.  C.  C.  48  ;  Saunderson  Co.,  L.  B.  5  Gh.  525  ;  cf.  Wilson  v. 

v.     Cockermouth     and     Workington  Northampton  and  Banbury  Junction 

Railway  Co.,   11   Beav.   497  ;  Lord  Railway  Co.,  L.  E.  9  Ch.  279. 
Darnley  v.   London,   Chatham,   and  2  Greene  v.  West  Cheshire  Railway 

Dover  Railway  Co.,  1  De  G.  J.  &  S.  Co.,  L.  E.  13  Eq.  44. 
204    3  ib-  24,  L.   E.  2  H.  L.  43  ;  3  Price  v.  Corporation  of  Penzance, 

Sir  B.  B.  Lytton  v.  Great  Northern  4  Ha.  506.     See   also   Pembroke  v 

Railway  Co.,  2  K.  &  J.  394  ;   Wilson  Thorpe,  3  Sw.  437,  n.  ;    Oxford  v. 

v.  Furness  Railway  Co.,  L.  E.  9  Eq.  Proxand,  L.  R.  2  P.  C.  135. 
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Part  I. 

Ch.  ii. 


Act  of 
part-per- 
formance 
answer- 
able in 
damages. 


Covenant 
to  keep 
canal  in 
repair. 


damages  sustained  by  their  non-performance  ; '  but 
though  part-performance  has  to  this  extent  been  held 
important,  it  must  be  borne  in  mind  that  it  will  in  no 
case  enable  the  Court  to  intervene  where  it  has  no  juris- 
diction in  the  original  subject-matter  of  the  contract.2  . 

§  85.  Where  the  act  alleged  as  part-performance  is 
one  proper  to  be  brought  before  a  jury  and  can  be 
answered  in  damages,  non-performance  of  the  rest  of 
the  contract  does  not  constitute  that  fraud  which  is 
the  origin  of  the  Court's  jurisdiction  in  cases  of  part- 
performance  in  this  respect,  as  well  as  when  treated  as 
an  exception  to  the  Statute  of  Frauds.3 

§  86.  In  one  case  Lord  Eldon,  though  expressing 
a  difficulty  in  decreeing  repairs  to  be  done  affirmatively, 
yet  by  means  of  an  injunction  in  fact  granted  performance 
of  a  covenant  to  keep  a  canal  and  its  stopgates  in  repair 
for  the  benefit  of  the  lessee  of  a  mill  interested  in  them.4 


Hiring 
and  ser- 
vice. 


vii.    Where  the  enforced  performance  of  the  contract 
ivould  be  worse  than  its  non-performance. 

§  87.  The  relation  established  by  the  contract  of 
hiring  and  service 5  is  of  so  personal  and  confidential  a 
character  that  it  is  evident  that  such  contracts  cannot  be 
specifically  enforced  by  the  Court  against  an  unwilling 
party  with  any  hope  of  ultimate  and  real  success ;  and 
accordingly  the  Court  now  refuses  to  entertain  juris- 
diction in  regard  to  them.0 


1  Per  Lord  Hatherley  (then  Wood 
V.C.)  in  South  Wales  Railway  Co. 
v.  Wythes,  1  K.  &  J.  200. 

2  Kirk  v.  Bromley  Union,  2  Ph. 
640,  648  ;  Crampton  v.  Varna  Hail- 
way  Co.,  L.  R.  7  Ch.  562. 

3  South  Wales  Railway  Co.  v. 
Wythes,  1  K.  &  J.  186,  and  see  infra, 
§  562  et  seq. 

1  Lane  v.  Newoligate,  10  Ves.  192. 
5  See  per   Jessel   M.R.   in  Rigby 
v.  Connol,  14  Ch,  D.  at  p.  487, 


6  See  Ghillis  v.  McQhee,  13  Ir.  Ch. 
R.  48,  57  ;  White  v.  Boby,  26  W.  R. 
133.  In  Rigby  v.  Connol,  14  Ch. 
D.  at  p.  487,  the  opinion  appears 
to  have  been  intimated  by  Jessel 
M.R.  that  the  fact  of  there  being  no 
property,  the  right  to  which  is  taken 
away  from  the  person  complaining, 
lies  at  the  root  of  the  Court's  non- 
interference in  respect  of  contracts 
strictly  personal  in  their  nature. 


OF    THE    EXTENT    OF    THE    JURISDICTION.  41 

S  88.  In  former  times  this  seems  to  have  been  other-  paet  i. 
wise.  In  a  case  decided  by  Lord  Cowper  and  the  — --— 
House  of  Lords,  there  was  a  contract  by  which  a  skilled  tracts°0n" 
person  had  bound  himself  to  serve  during  his  life  as  g^furaed 
manager  and  overseer  to  a  company  engaged  in  the 
manufacture  of  brass,  and  the  company  had  agreed  to 
pay  him  a  certain  salary  and  3s.  6d.  for  every  hundred- 
weight of  brass  wire  made  by  him  or  any  other  person 
for  them  during  his  life  ;  on  a  bill  by  the  manager, 
Lord  Cowper  decreed  the  payments  according  to  the 
articles  for  past  services,  and  specific  performance  of 
them  for  the  future,  by  the  plaintiff  again  repairing  to 
the  works  and  acting  according  to  the  articles,  if  the 
defendants  should  require  the  same.  The  appeal  from 
this  decree  to  the  House  of  Lords  was  by  the  plaintiff  on 
a  point  of  the  construction  of  the  contract  as  to  the 
os.  6cl.  per  cwt.,  which  resulted  in  a  modification  of  the 
decree  according  to  his  contention.1  And  in  another 
case  Lord  Hardwicke  specifically  enforced  a  contract 
by  the  East  India  Company  to  employ  a  man  as  a 
packer.2 

§  89.  But  the  difficulty  of  enforcing  such  contracts  Srw 
in  specie  is  now  admitted  by  the  Court.  Thus,  in  a 
case  where  the  plaintiffs -had  contracted  for  a  specified 
sum  to  work  the  line  of  a  railway  company  and  to  keep 
the  engines  and  rolling  stock  in  repair,  the  Court,  con- 
siderino-  this  to  be  a  contract  for  services,  refused  to 
enforce  it.3  "We  are  asked,"  said  Knight  Bruce  L.J.,4 
"  to  compel  one  person  to  employ  against  his  will  another 
as  his  confidential  servant,  for  duties  with  respect  to  the 
due   performance    of   which   the   utmost   confidence   is 

i  Ball  v.  Coggs,  1  Bro.  P.  C.  140.  Atk.  83. 

This  case  involves  the  validity  of  3  Johnson  v.  Shrewsbury  and  Bir- 

contracts  of  service  for  life  ;  as  to  mingham  Railway  Co.,  3  De  G.  M. 

which  see  also  Wallis  v.  Day,  2  M.  &  G.  914.     See  too  Home  v.  London 

&  W.  273.  an&  North-Western  Railway  Co.,  10 

2  East   India  Co.    V.    Vincent,  2  W.  R.  170.                         *  p.  926. 
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part  I.  required.     Let  him  be  one  of  the  best  and  most  com- 

'—  petent  persons  that  ever  lived,  still,  if  the  two  do  not 

agree,  and  good  people  do  not  always  agree,  enormous 
mischief  may  be  done." 
instances.  §  90.  So  in  an  earlier  case  a  grant  having  relation 
to  an  office  of  a  personal  and  confidential  character,  was 
held  to  be  incapable  of  being  specifically  enforced ;  *  in 
another  instance,  where  an  indenture  was  held  to  con- 
stitute the  relation  of  master  and  servant,  and  not  of 
partner,  Lord  Truro  dissolved  an  injunction  which  had 
been  previously  granted,  restraining  the  defendant  from 
excluding  the  plaintiff  from  the  management  of  the 
business  : 2  and  in  another  case,  where  a  contract  by  the 
plaintiff  to  employ  the  defendant  as  manager  of  a 
business  formed  part  of  a  contract  by  which  the  defen- 
dant agreed  to  grant  to  the  plaintiff  a  lease  of  a  wharf, 
specific  performance  was  refused  on  the  ground  of  want 
of  mutuality.3 
contracts       R  91      jn  ^jje  maimer  the  Court  cannot  enforce  con- 

of  agency.        ° 

tracts  of  agency  :  as  has  been  illustrated  in  the  cases  of 
contracts  to  employ  a  shipping-broker  4  and  auctioneer.5 

viii.    Where  the  contract  is  voluntary. 

where  §  92.     The  Court  will  never  lend  its   assistance  to 

sirteration.  enforce   the   specific  execution   of  contracts  which   are 

voluntary,   or    where   no    consideration   emanates   from 

the  party  seeking  performance,6  even  though  they  may 

1  Pickering  v.  Bishop  of  Ely,  2  Y.  Shipping  Co.,  Limited,  2  H.  &  M. 
&  C.  C.  C.  249.  404. 

2  Stocker  v.  Brochlebank,  3  Mac.  5  Ghinnock  v.  Sainsbury,  30  L.  J. 
&  G.  250  ;  cf.   Webb  v.  England,  7  Ch.  409. 

Jut.  N.  S.   153  ;  9  W.  R.  183  ;  30  6  Groves  v.  Groves,  3  Y.  &  J.  163  ; 

L.  J.  Ch.  222.  Houghton  v.  Lees,  1  Jur.  N.  S.  862 

3  Ogden  v.  Fossick,  4  De  G.  F.  &  (Stuart  V.C.) ;  Oral  v.  Johnston,  id. 
J.  421  ;  cf.  Stocker  v.  Wedderburn,  3  1063,  4  W.  R.  37  (Stuart  V.C.)  ; 
K.  &  J.  393  ;  Firth  v.  Ridley,  33  Walrond  v.  Walrond,  Johns.  18  ; 
Beav.  516.  Kennedy  v.  May,    11   W.   R.   358. 

4  Brett  v.  East  India  and  London  See  too  per  Lord  Eldon  in  Penn  v. 


OF   THE    EXTENT    OF    THE    JURISDICTION.  43 

have  the  legal  consideration  of  a  seal  :   and  this  principle    pfBT.r- 
applies,  whether  the  contract  insisted  on  be  in  the  form '—^— 


of  an  executory  agreement,  a  covenant,  or  a  settlement.1 
The  peculiar  doctrines  of  the  Court  as  to  the  consideration 
which  permeates2  contracts  in  relation  to  marriage  settle- 
ments must  be  borne  in  mind  in  relation  to  the  foregoing 
statement. 

§  93.     In  the  case  of  contracts  for  the  purposes  of  where 
pleasure,  scientific  pursuits,  charity,  or  philanthropy,  it  to  pro- 
has  been  said3  that  "no  Court  of  Justice  can  interfere,  afiected. 
so  long  as  there  is  no  property  the  right  to  which  is 
taken  away  from  the  person  complaining." 

ix.   Where  the  plaintiff  has  elected  to  proceed  in  some 
other  manner  than  for  specific  performance. 

§  94.     Where  a  plaintiff  proceeded  at  Common  Law  where 
and  recovered  damages  for  breach  of  the  contract,  he  proceeded 
could  not  afterwards  sue  in  Equity  for  its  specific  per- at   av" 
formance.4     But  of  course  it  was  not  every  proceeding 
at  Common  Law  under  a  contract  which  barred  its  specific 
performance  in  Equity.5     This  result  was  effected  only 
where  the  legal  and  equitable  relief  were  in  respect  of 
the  same  thing. 

§  95.     In  Sivinfen  v.    Sivinfen,6  Knight  Bruce  L.J.  Opinion 
seemed  to  think  that  the  fact  of  applying  to  the  Court  of  Bmcelgl 
Common  Pleas  for  an  attachment  to  enforce  a  contract LJ" 
to  compromise  would  stand  in  the  way  of  the  applicant 

Lord  Baltimore,  1  Ves.  Sen.  at  p.  450,  2  Cf.  infra,  §  180,  and  Be  D'Angi- 

and  distinguish.  Cheale  v.  Kenward,  bau,  15  Ch.  D.  228,  242.     Consider 

27  L.  J.  Ch.  784.  Lee  v.  Lee,  4  Ch.  D.  175. 

1  Jeffreys    v.  Jeffreys,  Cr.  &  Ph.  3  Per  Jessel  M.R.  in  Bigby  v.  Con- 

138  ;  Hervey  v.  Audland,  14  Sim.  nol,  14  Ch.  D.  at  p.  487. 

531.     See  the  older  cases  discussed  "  Sainter  v.  Ferguson,  1   Mac.  & 

in  1  Mad.  Ch.  413,  and  cf.  Be  King,  G.  286  ;  cf.  Fox  v.  Scard,  33  Beav. 

14  Ch.  D.  at  p.  186.     Consider,  too,  327. 

Andrews  v.  Salt,  L.  R.  8  Ch.  622,  5  North  v.   Great  Northern  Ba.il- 

636,  and  Joyce  v.  Button,  12  Ir.  Ch.  way  Co.,  2  Gitf.  64. 

r.  71.  «  2  De  G.  &  J.  381,  391. 
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part  i.  afterwards  suing  in  Chancery  for  performance  of  the  same 

^—  contract. 

Opinion         And  in  Blackett  v.  Bates x  Lord  Cranworth  intimated 

Cran-  the  opinion  that  a  party  to  an  award  could  not,  after 
unsuccessfully  taking  proceedings  to  set  it  aside,  insist 
on  having  it  specifically  performed.  But  in  a  case 
already  referred  to,  a  negotiation  for  the  payment  of  a 
money  compensation  which  went  off  was  held  not  to  be 
an  election  which  precluded  the  relief  in  specific 
performance.2 

Proceed.        §  98.     In  a  case  where  a  railway  company  was  en- 

mgs  under        °  J  x       J 

Lands  titled  to  enforce  a  contract  as  to  the  sale  of  lands  entered 
Act.  into  by  the  defendant  with  the  promoters  of  the  company, 
the  company  first  took  proceedings  under  the  Lands 
Clauses  Consolidation  Act  for  a  compulsory  purchase, 
then  took  compulsory  possession  of  the  land  by  virtue  of 
a  bond,  and  lastly  filed  their  bill  for  specific  performance 
of  the  contract.  It  was  held  that  they  had  taken  the 
benefit  of  sections  of  the  Lands  Clauses  Consolidation 
Act  to  which  they  were  not  entitled  if  a  binding  contract 
subsisted,  and  their  bill  was  dismissed.3 
'i he  pre-  §  97.  It  is  conceived  that  the  principle  embodied  in 
tioe. V  the  case  last  cited  will  continue  to  be  observed  by  the 
Supreme  Court.4  But  so  far  as  the  form  of  the  proceed- 
ings is  concerned,  the  right  of  claiming  alternative5 
relief,  and  the  wide  powers  of  amendment 6  exerciseable 
under  the  new  practice,  will  in  all  proper  cases  enable  a 
plaintiff  to  obtain  relief  by  way  of  specific  performance, 
provided  that  the  facts  proved  and  the  rest  of  his  claim 
as  presented  or  insisted  on  at  the  trial  are  not  inconsistent 
with  such  relief.7 

1  L.  E  1  Ch.  at  p.  126.  1881,  48,  infra,  §  1106. 

2  Greene  v.    West   Cheshire  Bail-  6  Ord.  XIX.  r.  8. 

way  Co.,  L.  E.  13  Eq.  44.  6  Ord.  XXVII.,  Ord.  LVIII.  r.  5. 

3  Bedford,  and  Cambridge  Railway  7  Cf.  Cargill  v.  Bower,  10  Ch.  D. 
Co.  v.  Stanley,  2  J.  &  H.  746.  502,  508  ;  Newly  v.  Sharps,  8  Ch. 

4  See  Thompson,  v.  Binrjer,  ~W.  N.  D.  39. 
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Part  I. 

x.    Where  the  jurisdiction  has  been  taken  away  by         Ch-  "• 
i    statute. 

§  98.     By   Sect.    47    of    the   Fines    and  Recoveries  Fines  and 

Recoveries 

Abolition  Act  (3  &  4  W.  IV.  c.   74),  the  jurisdiction  of  Act. 
Courts  of  Equity  in  regard  to  the  specific  performance 
of  contracts  is  altogether  excluded  in  cases  of  dispositions 
of  lands  under  that  Act  by  tenants  in  tail.1 


xi.  The  jurisdiction  is  against  the  defendant 
'personally. 

§  99.  The  jurisdiction  in  specific  performance  is  Equity 
against  the  person  of  the  defendant  on  the  equity  arising  against 
from  the  contract.     This  principle  is  fertile  in  results.       SOn.I>ei" 

§  100.     One  result  is  that  where  the  defendant  is  a  where 
person  over  whom  the  tribunals  of  this  country  have  no  not  sui>- 
j  urisdiction,  there  can  be  no  relief.     Hence  no  specific  the  juris- 
performance  can  be  awarded  against  a  foreign  govern-  chctl0n- 
ment  of  a  contract  entered  into  by  such  government  with 
a  private  person.2 

§  101.     Another  result  of  this  principle  is  that  it  con-  where 
stitutes  no  objection  to  specific  performance,  that  the  originally 
subject-matter  with  which  the  contract  deals  was  not^1™" 
originally  within  the  jurisdiction  of  the  Court,  as  the 
contract  itself  may  give  the  Court  jurisdiction  in  specific 
performance,  as  well  as  in  damages.     The  original  juris- 
diction in  respect  of  the  boundaries  of  our  plantations  in 
North  America  resided  in  the  King  in  Council ;  but  a 
contract  respecting  them  having  been  entered  into  be- 
tween adjoining  proprietors  was  held  by  Lord  Hardwicke 
to   give    the   Court    jurisdiction ;  3  and    on   the   same 

1  As  to  the  specific  performance      198. 

of  contracts  to  disentail,  cf.  Petre  v.  3  Penn  v.  Lord  Baltimore,  1  Ves. 

Buncombe,    1   Ha.    24  ;    Bering  v.  Sen.  444.    Consider  Norris  v.  Cliam- 

Kynaston,  L.  R.  6  Eq.  210.  bres,  3  De  G.  P.  &  J.  583,  (affirming 

2  Smith  v.  TVeguelin,  L.  R.  8  Eq.  S.  C.  29  Beav.  246). 


46  THE    JURISDICTION. 

Part  i.  principle,    although   the    Court  has   no  jurisdiction   in 

'—^  matrimonial  causes,  yet,  where  there  has  been  a  contract 

or  covenant,  it  may  interfere  to  enforce  the  execution  of 
a  proper  separation  deed,  or  to  restrain  the  breach  of  a 
covenant  contained  in  it.1 
Foreign         8  102.     This   introduces   to    our    consideration    the 

contracts.        ,  .  „  ,,  , 

subject  oi  foreign  contracts. 

The  general  principle  which  regulates  the  place  for  the 
enforcement  of  contracts  is,  it  is  conceived,  expressed 
in  the  maxim  "  actio  sequitur  forum  rei." 2  It  follows 
from  this  that  a  contract  made  abroad  may  be  en- 
forced against  a  defendant  within  the  jurisdiction 
of  this  country,  and  as  the  remedies  for  breach  of  a 
contract  are  clearly  governed  by  the  lex  fori,  or  law 
of  the  place  where  the  action  is  brought,3  it  follows  that 
it  is  no  objection  to  the  specific  performance  in  England 
of  a  foreign  contract  that  the  foreign  law  might  have 
given  no  such  remedy. 

Accordingly  a  marriage  contract  made  in  France  was 
specifically  executed  here,  the  parties  to  it  having  come 
to  this  country  as  refugees.4 
Contracts       K  103.     This  jurisdiction  is  not  confined  to  cases  of 

relating  °  J 

to  im-  contracts  relative  to  personal  property,  but  extends  to 
property?  those  relative  to  real  or  immoveable  property,  where  the 
defendant  is  within  the  jurisdiction  of  the  Court.  The 
maxim  is  "JEquitas  agit  in  personam"  and  any  operation 
of  the  judgment  on  the  immoveable  estate  abroad  is  not 
direct  but  indirect,  and  only  through  the  medium  of  the 
person  affected  by  the  judgment.  Thus  where  Sir  Philip 
Carteret,  the  owner  of  the  island  of  Sark,  had  mortgaged  it, 
and  a  bill  was  brought  against  him  by  the  mortgagee  for 
foreclosure,  a  plea  put  in  by  the  defendant  that  the  island 


1  Wilson  v.  Wilson,  1  H.  L.  0.  538 ;  3  Story's  Conflict  of  Laws,  §  556. 
S.C.  14  Sim.  405  ;  5  H.  L.  C.  40.  "  Foubert  v.  Twist,  1  Bro.  P.  C. 

2  Davis  v.  Park,   L.    ft.   8   Ch.  129. 
862. 


OF    THE    EXTENT    OP    THE   JURISDICTION.  47 

was  not  within  the  jurisdiction  of  the  Court  of  Chancery    pakt  i. 
was  overruled.1  '—^— 


§  104.     But  the  Court  has  been  careful  to  confine  its  There 
jurisdiction   to    relief  arising    strictly   from   privity    of  privity 
contract :  it  has  nothing  to  do  with  rights  arising  from  tract?" 
privity  of  estate  in  any  other  country.2     So  in  Nori-is  v. 
Chambres3   the  Court   declined   to    enforce    a   lien    on 
foreign  real  estate,  though  the  parties  were  residing  here, 
and  the  defendant  had  taken  the  estate  with  notice  of 
the    contract   from   which   the   lien  was  sought  to   be 
raised. 

&  105.  It  has  been  said  by  Mr.  Justice  Story 4  that  Mr.  Jus- 

.  .    tice  Story 

"  the  doctrine  of  the  English  Courts  of  Chancery  on  this  on  the 
head  of  jurisdiction  seems  carried  to  an  extent  which  doctrine. 
may  perhaps  in  some  cases  not  find  a  perfect  warrant  in 
the  general  principles  of  international  public  law."  And 
Lord  Eomilly  M.R.  in  the  case  last  cited,  adopting  this 
remark,  expressed  his  disposition  not  to  go  a  step  further 
than  the  cases  warranted  and  demanded.5 

S  106.  It  remains  to  notice  a  case  in  which  the  The  case 
Court  of  Chancery  granted  relief  with  a  view  to  specific  °  mrwgi. 
performance  against  a  defendant  not  within  the  juris- 
diction.6 In  that  case  Hart,  a  domiciled  Englishman, 
agreed  at  Hamburg  with  Herwig,  domiciled  at  Ham- 
burg, for  the  purchase  of  a  ship  to  arrive  from  San 
Francisco,  for  a  certain  sum  liable  in  the  event  of  certain 


1  Toller  v.  Carteret,  2  Vern.  494.  4  Conflict  of  Laws,  §  544  (2nd 
See,  too,  Comes  Arglasse  v.  Muschamp,  ed.). 

1  Vern.   75  ;   Jackson  v.  Petrie,   10  6  See  further,  as  to  land  in  the 

Ves.    164  ;    Lord  Portarlington    v.  Colonies,  Be  Holmes,  2  J.  &  H.  527  ; 

Soulby,   3    My.   &    K.     104,    108  ;  Sichel  v.   Raphael,   3   N.    K.    662 ; 

Story  Eq.  Jur.  §*  743.  Reiner  v.   Marquis  of  Salisbury,  2 

2  Vincent  v.  Godson,  4  De  G.  M.  &  Ch.  D.  378  ;  and  cf.  per  Jessel  M.E. 
G.  546  ;  see,  too,  the  argument  in  in  Norton  v.  Florence  Land  &  Public 
Innes  v.  Mitchell,  4  Drew.  57,  and  Works  Co.,  7  Ch.  D.  at  p.  335. 

the  cases  collected  in  the  note,  p.  99.  6  Hart  v.  Herwig,  L.  E.  8  Ch.  860. 

3  29  Beav.  246  ;  3  De  G.  F.  &  J.  Distinguish  Rowney  v.  Alder,  hefore 
583  Pollock  B.  as  Vacation  Judge,  24 

Sol.  Jo.  807. 
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clfr1'  damage    fco   an    abatement.     The    ship    arrived   in   this 

—  country.       The    plaintiff    claimed    the   abatement,    the 

amount  of  which  he  alleged  could  be  ascertained  by  a 
survey,  which  Herwig  and  the  master  refused,  and 
declined  to  complete  except  on  payment  of  the  full  price. 
The  bill  was  against  Herwig  and  the  master,  and  prayed 
specific  performance  and  an  injunction  against  removing 
the  ship.  This  injunction  was  granted  by  Malins  V.C., 
and  upheld  by  James  and  Mellish  L.JJ.  Their  Lord- 
ships drew  a  distinction  between  an  action  for  damages 
and  the  suit.  If  it  had  been  the  former  it  was  said  that 
the  action  must  have  been  in  the  forum  of  the  defendant. 
"  But  where,"  said  James  L.  J.,  "  the  contract  as  in  this 
case  though  made  abroad  is  to  deliver  a  thing  in  specie 
to  a  person  in  this  country,  and  the  thing  itself  is 
brought  here,  then  the  Court  here,  in  the  exercise  of  its 
discretion,  will  see  that  the  thing  to  be  delivered  in  this 
country  does  not  leave  this  country,  so  as  to  defeat  the 
right  of  the  plaintiff  to  have  it  so  delivered."  :  The  law 
thus  laid  down  seems  to  create  an  exception  to  the 
general  principle  of  international  law,  which  requires  the 
plaintiff  to  seek  the  defendant  and  to  sue  in  his  forum. 
The  decision  is  remarkable,  but  it  has  the  authority  of 
three  unanimous  judges. 

xii.  Quasi-contracts  in  respect  of  which  the 
Court  has  jurisdiction. 

Quasi-  §  107.     There  is  a  class  of  quasi-contracts  in  respect 

under"0  S  of  which  the  Court  entertains  jurisdiction,  viz.  where  the 

clauses     relationship  of  vendor  and  purchaser  is  constituted  by 

Act-         the  exercise  of  those  compulsory  powers  of  railway  and 

other   companies   which   are   conferred    by   the    Lands 

Clauses  Consolidation  Act,  1845,  and  similar  statutes. 

They  are  here  called  quasi-contracts,  because  when  the 

i  Page  864. 
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proceedings  are  strictly  imderthestatute  there  is  an  absence   part  1. 
on  the  part  of  the  man  whose  land  is  taken  of  that  volition,  — ^— 


which  seems  an  essential  element  in  all  true  contracts. 

§  108.  It  was  at  one  time  supposed  that  the  mere  Effect  of 
notice  to  treat  constituted  the  relation  of  vendor  and  treat.6 10 
purchaser  to  such  an  extent  that  a  suit  in  Equity  could 
thereupon  be  maintained.  But  it  is  now  well  ascer- 
tained that  such  is  not  the  case,  and  that  though  the 
notice  constitutes  the  relation  for  certain  purposes,  such 
as  that  the  particular  lands  to  be  taken  are  fixed,  and 
that  the  company  cannot  get  rid  of  the  obligation  to 
take  nor  the  landowner  of  the  obligation  to  give  up 
these  lands,  yet  that  there  is  no  contract  between  the 
parties  and  no  ground  for  equitable  intervention.1 

§  109.     After  this  notice  is  given,  the  Act  points  out  Procedure 

after  the 

the  method  in  which  the  purchase-money  is  to  be  ascer-  notice. 
tained.  If  the  amount  claimed  do  not  exceed  50Z.,  it  is 
to  be  settled  by  two  justices :  if  it  exceed  50/.  it  is  to 
be  settled  by  arbitration  if  the  landowner  so  require, 
but  otherwise  by  a  jury,  to  be  summoned  at  the  instance 
of  the  company.2 

§  110.     If  after  notice  given  the  landowner  refuse  to  Refusal 

. ,  -,  •      ,     1  •  n       to  proceed 

convey,  the  company  can  proceed  against  mm  under  after  the 
their  statutory  powers,  but  have  no  ground  for  equitable  nollce- 
relief  :  and  conversely  if  after  notice  the  company  refuse 
to  proceed,  the  landowner  cannot,  it  is  conceived, 
generally  sue  in  Equity  ;  but  he  may  apply  for  a  man- 
damus to  compel  the  company  to  proceed  under  the 
statute  to  ascertain  the  compensation  money  payable.3 

8  111.     There  is  one  case,4  however,  in  which  juris-  The  com- 
pany 

1  Haynes  v.  Haynes,  1  Dr.  &  Sm.  Railway  Co.,  2  Mac.  &  G.  118  ;  Lind 
426,  where  all  the  earlier  cases  are  v.  Isle  of  Wight  Ferry  Co.  7  L.  T. 
considered  and  classified.  See,  how-  N.  S.  416,  1  N.  R.  13  ;  cf.  Leominster 
ever,  Marson  v.  London  Chatham  <£  Canal  Navigation  Co.  v.  Shrewsbury  d 
Dover  Railway  Co.,  L.  K.  6  E<i-  101  ;  Hereford  Railway  Co.,  3  K.  &  J.  654 ; 
7  Eq.  546.  and  consider  Baiter  v.  Metropolitan 

2  Lands  Clauses  Consolidation  Act,  Railway  Co.,  31  Beav.  504,  511. 
1845,  sects.  22  &  23.  4  Marson  v.    London  Chatham  d 

'  Adams  v.  London  <b  Blachuall      Dover  Railway  Co.,  L.  E,  6  Ei|.  101. 

B 
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part  I.  diction  was  entertained  by  the  Court  of  Chancery  to 

^—  enforce  on  the  railway  company  proceedings  under  the 

proceed.0  Lands  Clauses  Consolidation  Act.  The  question  was 
how  far  a  piece  of  land  came  within  the  definition  of 
curtilage,  so  that  if  the  company  took  any  part  they 
could  be  compelled  to  take  the  whole  under  sect.  92  of 
the  Lands  Clauses  Consolidation  Act.  The  company  gave 
a  notice  to  take  the  part :  the  plaintiff  gave  a  counter- 
notice  to  take  the  whole  :  the  company  took  possession 
of  part,  and  the  plaintiff  thereupon  filed  his  bill  and 
obtained  at  the  hearing  a  declaration  that  the  company 
were  liable  to  take  the  whole  and  a  reference  for  title  : 
when  the  case  came  on  for  further  consideration  l  the 
plaintiff's  Counsel  admitted  that  there  was  no  precedent 
pointing  out  what  course  was  to  be  pursued  ;  but  they 
asked  and  obtained  a  direction  that  the  defendant  com- 
pany should  proceed  under  the  Lands  Clauses  Consolida- 
tion Act  to  ascertain  the  amount  payable  for  the  value  of 
the  land,  and  directions  for  the  payment  of  this  amount 
and  execution  of  the  conveyance.  The  question  of  juris- 
diction to  make  such  a  decree  as  was  made  does  not  seem 
to  have  been  raised  at  the  hearing. 
Pariia-  k    112      After  the  ascertainment  of  the  amount  of 

mentary  ° 

contract,  purchase-money,  the  equitable  jurisdiction  of  the  Court 
of  Chancery  was  clear.  There  then  exists  what  has  been 
called  a  parliamentary  contract,  and  the  performance  of 
that  so-called  contract  could  not  be  enforced  at  Common 
Law,  for  the  Courts  of  Common  Law  having  no 
machinery  for  investigating  the  title  or  settling  the 
conveyance  could  not  do  complete  justice  between  the 
parties ;  but  a  suit  might  have  been  maintained  in 
Equity  by  either  party  to  carry  into  execution  this  quasi- 
contract.2     For  this  purpose  it  seems  to  have  been  con? 

1  L.  E  7  Eq,  546.  110  ;    11    W.  B.  80  ;    Harding   v. 

2  Regent's  Canal  Go.  v.  Ware,  23  Metropolitan  Raihoay  Co.,  L.  E.  7 
Beav.  575  ;  Mason  v.  Stokes  Bay  Ch.  154  ;  Watts  v.  Watts,  L.  E.  17 
Pier  <b  Railway  Go.,  32  L.  J.  Ch.  Eq.  217. 
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sidered  immaterial  whether  the  compensation  money  had   part  i, 
been  ascertained,  in  strict  pursuance  oi  the  Act  or  otherwise. 


In  Mason  v.  Stokes  Bay  Pier  &  Railway  Co}  and  Hard- 
ing v.  The  Metropolitan  Railivay  Co."1  the  compensation 
money  was  ascertained  by  statutory  arbitrations ;  in 
Nash  v.  The  Worcester  Improvement  Commissioners3  by 
the  verdict  of  a  jury  ;  in  Inge  v.  Birmingham  Wolver- 
hampton &  Stour  Valley  Railivay  Co.4,  the  compensation 
was  settled  by  correspondence ;  in  The  Regent's  Canal  Co. 
v.  Ware 5  by  arbitrators  appointed  under  a  written  agree- 
ment; and  in  Watts  v.  Watts*  by  two  surveyors  named 
by  parol :  and  in  all  these  cases,  as  well  where  the  Act 
was  as  where  it  was  not  strictly  pursued,  -the  Court  of 
Chancery  entertained  jurisdiction.  In  the  latter  class  of 
cases  the  relation  constituted  approached  to,  if  it  did  not 
assume,  the  character  of  true  contract. 

§  113.     It  is  probably  hardly  needful  to  observe  that,  where 
if,  after  statutory  notice,  a  contract  should  be  entered  followed 
into  between  the  company  and  the  landowner,  such  at/ai?t,con" 
contract   may  be  the  subject-matter    of  an  action  for 
specific  performance,  just  in  the  same  way  as  any  other 
contract.7     It  is  none  the  less  a  contract,  because  the 
relations  between  the  parties  began  under  the  statutory 
powers  of  the  company. 

1  11  W.  R.  80  ;  32  L.  J.  Ch.  110.  7  Per  Kindersley  V.C.  ill  Haynes 

2  L.  R.  7  Cli.  154.  v-  Haynes,  1  Dr.  &  Sm.  457,     See 

3  1  Jur.  N.  S.  973.  Wells  v.  Chelmsford  Local  Board  of 
*  1  Sm.  &  Gift'.  347  ;  S.C.  3  De  Health  (15  Ch.  D.  108),  where  the 

G.   M.  &  G.   658.     See  too  Bee  v.  defendants  ingeniously,  but  unsue- 

Stafford  A  Uttoxeter  Railway  Co.,  23  cessfully,  tried  to  give  the  go-by  to 

W   R.  863.  tue  contract  by  proceedings  under 

6  23  Beav.  575.  §§  "76,  77  of  the  Lands  Clauses  Act. 

0  L.  R.  17  Eij.  217. 


Part  I. 

Ch.  iii. 


CHAPTER  III. 

OF   CONTRACTS   "WITH    A   PENAL    OR    OTHER   LIKE    SUM. 

§  114.  From  the  principles  stated  in  the  last  chapter, 
Eaect  on  it  appears  that  where  a  contract  is  substantially  per- 
the  juris-  formed  by  the  payment  of  a  sum  of  money,  the  Common 
Law  remedy  being  adequate,  Equity  will  not  interfere. 
Hence,  in  cases  where  there  is  added  to  the  contract 
a  clause  for  the  payment  of  a  sum  of  money  in  the 
event  of  non-performance,  the  question  arises  whether 
the  contract  will  be  satisfied  by  its  payment,  or  whether 
it  will  not.  In  the  former  case,  Equity  will  not  in- 
terfere ;  in  the  latter  it  may. 
The  ques-  §  H5.  The  question  always  is,  What  is  the  contract  1 
Is  it  that  one  certain  act  shall  be  clone,  with  a  sum 
annexed  whether  by  way  of  penalty  or  damages  to  secure 
the  performance  of  this  very  act  \  or  is  it  that  one  of  two 
things  shall  be  done  at  the  election  of  the  party  who  has 
to  perform  the  contract,  namely,  the  performance  of  the 
act  or  the  payment  of  the  sum  of  money  ?  If  the  former, 
the  fact  of  the  penal  or  other  like  sum  being  annexed 
will  not  prevent  the  Court  enforcing  performance  of  the 
very  act,  and  thus  carrying  into  execution  the  intention 
of  the  parties  : x  if  the  latter,  the  contract  is  satisfied  by 
the  payment  of  a  sum  of  money,  and  there  is  no  ground 
for  proceeding  against  the  party  having  the  election  to 
compel  the  performance  of  the  other  alternative. 

1  Howard  v.  Hopkins,  2  Atk.  371  ;      Roper  v.  Bartholomew,  12  Pri.  797, 
French  v.  Macule,  2  Dr.  &  War,  269  ; 


tiuii 
stated 
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§  116.     From  what  has  been  said  it  will  be  gathered   pakt i. 
that   contracts  of  the  kind  now  under  discussion  are  — - — — 

-,...,,.,       , ,  n  Contracts 

divisible  into  three  classes  : —  of  the 

kind 
classified. 

(i.)  Where  the  sum  mentioned  is  strictly  a  penalty — 
a  sum  named  by  way  of  securing  the  performance  of 
the  contract,  as  the  penalty  in  a  bond  : 

(ii.)  Where  the  sum  named  is  to  be  paid  as  liqui- 
dated damages  for  a  breach  of  the  contract : 

(iii.)  Where  the  sum  named  is  an  amount  the  pay- 
ment of  which  may  be  substituted  for  the  performance 
of  the  act  at  the  election  of  the  person  by  whom  the 
money  is  to  be  paid  or  the  act  done. 

Where  the  stipulated  payment  comes  under  either 
of  the  two  first  mentioned  heads  the  Court  will  enforce 
the  contract,  if  in  other  respects  it  can  and  ought  to  be 
enforced,  just  in  the  same  way  as  a  contract  not  to 
do  a  particular  act  with  a  penalty  added  to  secure  its 
performance  or  a  sum  named  as  liquidated  damages 
may  be  specifically  enforced  by  means  of  an  injunction 
against  breaking  it.  On  the  other  hand,  where  the 
contract  comes  under  the  third  head,  it  is  satisfied  by 
the  payment  of  the  money,  and  there  is  no  ground 
for  the  Court  to  compel  the  specific  performance  of 
the  other  alternative  of  the  contract.1  It  will  be  con- 
venient to  consider  the  three  classes  of  cases  separately. 

§  117.  (i.)  A  penalty  (strictly  so  called)  attached  to  i-  Con- 
the  breach  of  the  contract  will  not  prevent  it  from  being  with  a 
specifically  enforced.  strictly 


so  called. 


1  "  There  are,"  said  Bramwell  B.  secondly,  covenants  not  to  do  an 
in  Legh  v.  Lillie,  6  H.  &  N.  165,  act,  with  liquidated  damages  to  be 
171  ;  30  L.  J.  Ex.  25,  28,  "three  paid  if  the  act  is  done,  which  are  not 
classes  of  covenants ;  first,  covenants  within  the  statute  :  and  thirdly, 
not  to  do  particular  acts,  with  a  covenants  that  acts  shall  not  be 
penalty  for  doing  them,  which  are  done  unless  subject  to  a  certain  pay- 
within  the  8  &  9  Will.  III.  c.  11  :  ment." 
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paet  i.       "  The  general  rule  of  Equity,"  said  Lord  St.  Leonards,1 

: — —  "  is  that  if  a  thing  be  agreed  upon  to  be  done,  though 

there  is  a  penalty  annexed  to  secure  its  performance  yet 
the  very  thing  itself  must  be  done.  If  a  man,  for  in- 
stance, a°ree  to  settle  an  estate  and  execute  his  bond  for 
£600  as  a  security  for  the  performance  of  his  contract, 
he  will  not  be  allowed  to  pay  the  forfeit  of  his  bond  and 
avoid  his  agreement,  but  he  will  be  compelled  to  settle 
the  estate  in  specific  performance  of  his  agreement.2  So 
if  a  man  covenant  to  abstain  from  doing  a  certain  act 
and  agree  that  if  he  do  it  he  will  pay  a  sum  of  money  ; 
it  would  seem  that  he  will  be  compelled  to  abstain 
from  doing  that  act,  and,  just  as  in  the  converse  case,  he 
cannot  elect  to  break  his  engagement  by  paying  for  his 
violation  of  the  contract." 
instances,  §  118.  Thus  where  two  persons  entered  into  articles 
for  the  sale  of  an  estate,  with  a  proviso  that,  if  either 
side  should  break  the  contract,  he  should  pay  £100  to 
the  other,  and  the  defendant,  by  his  answer,  insisted  that 
it  was  the  intention  of  both  parties  that,  upon  either 
paying  £100,  the  contract  should  be  absolutely  void, 
Lord  Hardwicke  nevertheless  decreed  specific  perform- 
ance of  the  contract  to  sell.3  In  another  case,  the  con- 
dition recited  a  contract  for  a  settlement  comprising  a 
sum  of  money  and  also  real  estate  :  the  penalty  was 
double  this  sum  of  money,  but  had  no  relation  to  the 
real  estate  :  the  Court  granted  specific  performance  of  the 
contract  embodied  in  the  condition.4  And  where  a  father, 
in  consideration  of  his  daughters  giving  up  a  part  of  their 
interest  in  the  property,  agreed  to  make  up  their  incomes 
arising  out  of  it  to  £200  a  year,  and  entered  into  a  bond 
for  the  payment  of  such  sum  as  might  be  needful  for  that 
purpose,  and  the  bond  recited  the  contract,  the  Court  took 

1  In  French  v.  Macale,  2  Dr.  &      Chillinerv.  Ghilliner,^ Ves.  Sen.  528. 
War.  274—5.  »  Howard  v.  Hopkins,  2  Atk.  371. 

2  The  case  referred  to  seems  to  be         4  Prebbk  v.  Boghurst,  1  Sw.  309. 
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this  as  evidence  of  the  contract,  and  accordingly  granted   part i. 
relief  on  the  foot  of  it  beyond  the  bond  ; '  and  in  a  case  — ]^_ 
which  went  to  the  House  of  Lords,  a  contract  (contained 
in  the  condition  of  a  bond)  to  give  certain  property  by 
will  or  otherwise,  was  held  not  to  be  satisfied  by  the 
penalty,  but  was  specifically  performed.2 

§  119.  So,  again,  a  contract  not  to  carry  on  a  par-  Contract 
ticular  kind  of  business  within  certain  limits  expressed  cany  on 
in  the  condition  to  a  bond  can  be  enforced  by  injunction.3  busmess' 

§  120.     (ii.)    The    difference    between    penalty   and  a.  Mstine- 
liquidated    damages  is,   as   regards   the   Common   Lawtween6" 
remedy,    most   material.      For    according    to    Common  ^^j. 
Law,  if  the  sum  named  is  not  a  penalty,  but  the  agreed  ^ated- 

r  J  &  damages. 

amount  of  liquidated  damages,  the  contract  is  satisfied 
either  by  its  performance  or  the  payment  of  the  money.4 
But  as  regards  the  equitable  remedy  the  distinction  is 
unimportant  :  for  the  fact  that  the  sum  named  is  the 
agreed  amount  to  be  paid  as  liquidated  damages  is, 
equally  with  a  penalty  strictly  so  called,  ineffectual  to 
prevent  the  Court  from  enforcing  the  contract  in  specie.5 

§  121.     The  simplest  illustration  of  this  is  the  ordi-  Condition 

for  rcco- 

nary  case  of  a  stipulation  on  the  sale  of  real  estate  that  very  of 
if  the  purchaser  fail  to  comply  with  the  condition  he  0£  r^ief 
shall   forfeit   the   deposit,  and  the  vendor  shall  be  at 
liberty   to   resell    and    recover   as   and    for   liquidated 
damages  the  deficiency  on  such  resale  and  the  expenses.6 


1  Jeudmne  v.  Agate,  3  Sim.  141. 

2  Logan  v.  Wienholt,  7B1LN.S.  1 
1  CI.  &  Fin.  611.    See  also  Butler  v, 
Powis,  2  Coll.  156. 

3  Clarkson  v.  Edge,  33  Beav.  227 
Gravely  v.  Barnard,  L.  R.  18  Eq.  518. 

4  Anon.  Hard.  320 ;  Lowe  v.  Peers. 
4  Burr.  2225  ;  Hurst  v.  Hurst,  4  Ex, 
571  ;  Legh  v.  Lillie,  6  H.  &  N.  165 
Mercer  v.  Irving,  El.  B.  &  E.  563 
Atlcyns  v.  Kinneir,  4  Ex.  776. 

5  City  of  London  v.  Pugh,  4  Bro, 
P.  C.  395  j  Webh  v.  Clark,  1  Fonbl 


Eq.  154  ;  French  v.  Macule,  2  Dr.  & 
War.  296  ;  Coles  v.  Sims,  5  De  G.  M. 
&  G.  1  ;  Garden  v.  Butler,  Hayes  &  J. 
112  ;  Bird  v.  Lake,  1  H.  &  M.  Ill  ; 
of.  Bray  v.  Fogarty,  I.  R.  4  Eq. 
544. 

6  "  A  purchaser,"  said  Lord  Eldon 
in  Crutchley  v.  Jemingham  (2  Mer. 
506),  "  has  no  right  to  say  that  he 
will  put  an  end  to  the  agreement, 
forfeiting  his  deposit."  CI'.  Long  v. 
Bowing,  33  Beav.  585. 
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paeti.  Such   a   condition    has   never   been   held   to   give   the 
— '■ — —  purchaser  the  option  of  refusing  to  perform  his  contract 

if  he  choose  to  pay  the  penalty,  nor  to  stand  in  the  way 

of  specific  performance  of  the  contract. 
French  v.       k  122.     In  French  v.  Macule  l  Lord  St.   Leonards 

/I//7  Oft  l,P 

fully  discussed  the  law  as  to  compelling  the  performance 
of  contracts  of  the  kind  under  discussion.  In  that  case 
there  was  a  covenant  in  a  farming  lease  "  not  to  burn  or 
bate  the  demised  premises  or  any  part  thereof  under  the 
penalty  of  £10  per  acre  to  be  recovered  as  the  reserved 
yearly  rent  for  every  acre  so  burned."  His  Lordship 
appears  to  have  considered  this  increased  rent  as  in  the 
nature  of  liquidated  damages  and  not  a  penalty,  but 
nevertheless  he  granted  an  injunction  against  the  burn- 
ing, saying  after  a  careful  review  of  the  authorities  that 
in  every  case  of  this  nature  the  question  is  one  of  con- 
struction, and  that  the  Court  will  always  interfere  unless 
there  is  evidence  of  an  intention  that  the  act  is  to  be 
permitted  to  be  done  on  payment  of  the  increased  rent. 
Bird,  r.  §  123.  In  one  case  a  deed  was  executed  dissolving 
a  partnership  between  H.  and  L.,  and  containing  a 
recital  that  it  had  been  agreed  that  the  deed  should 
contain  a  covenant  by  L.  not  to  carry  on  the  trade 
within  one  mile  from  the  old  place  of  business  "  without 
paying  to  H.,  as  or  by  way  of  stated  or  liquidated 
damages,"  a  sum  named.  In  a  subsequent  part  of  the 
deed  there  was  an  absolute  covenant  not  to  carry  on  the 
trade  within  that  limit,  followed  by  a  proviso  that  if  L. 
should  act  contrary  to  or  in  infringement  of  that  agree- 
ment he  would  immediately  thereupon  pay  to  H.  the 
sum  of  1,500?.  by  way  of  liquidated  damages.  Notwith- 
standing the  recital  and  the  form  used,  it  was  held  that 
L.  was  not  entitled  to  break  the  covenant  on  paying  the 
1,500?.,  and  an  injunction  was  granted.2 

§  124.     The   same   view   was  put  forward,   though 


Coirs  r 
Sims. 


i  2  Dr.  &  War.  269.  s  Bird.  v.  Lake,  1  H.  &  M.  Ill, 
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perhaps  in  slightly  different  language,  by  the  Lords  PABT..L 
Justices  in  Coles  v.  Sims.1  That  was  a  case  in  which  — '■ — - 
there  were  mutual  covenants  between  a  vendor  of  part 
of  his  land  and  the  purchaser  of  that  part  as  to  building 
on  the  sold  and  unsold  parts,  with  a  stipulation  for  pay- 
ment of  liquidated  damages  in  case  of  breach  of  covenant. 
On  an  application  for  an  interim  injunction  (which  was 
granted),  Knight  Bruce  L.J.  said : 2  "  If  I  were  now 
deciding  the  cause,  I  should  probably  come  to  the  con- 
clusion that  in  a  case  where  a  covenant  is  protected  (if  I 
may  use  the  expression)  by  a  provision  for  liquidated 
damages,  it  must  be  in  the  judicial  discretion  of  the 
Court,  according  to  the  contents  of  the  whole  instru- 
ment and  the  nature  and  circumstances  of  the  parti- 
cular instance,  whether  to  hold  itself  bound  or  not 
bound  upon  the  ground  of  it  to  refuse  an  injunction  if 
otherwise  proper  to  be  granted  :  and  that  in  the  present 
case,  the  circumstances  are  such  as  to  render  it  right  for 
the  Court  to  grant  an  injunction."  Turner  L.J.  added  : 
"  The  question  in  such  cases,  as  I  conceive,  is  whether 
the  clause  is  inserted  by  way  of  penalty  or  whether  it 
amounts  to  a  stipulation  for  liberty  to  do  a  certain  act  on 
payment  of  a  certain  sum." 

S  125.     Where  the  contract  to  do  or  not  to  do  the  act  where 

t-     •  c  ■    contract 

is  distinct  from  the  obligation  to  pay  a  sum  of  money,  it  ami 
seems  that  either  the  contract  or  the  obligation  may  be  °0  ply  are 

-i  distinct. 

sued  on. 

"  Where  a  person,"  said  Lord  Romilly  M.R.  in  Fox  v. 
Scard,3  "  enters  into  an  agreement  not  to  do  a  particular 
act  and  gives  his  bond  to  another  to  secure  it,  the  latter 
has  a  right  at  Law  and  in  Equity,  and  can  obtain  relief  in 
either,  but  not  in  both,  Courts." 

§  126.     It   is  clear  that  the  fact  that  the  contract  Whore 
may  be  comprised  in  a  bond  does  not  of  itself  import  noTim? 

ported. 
i  5  De  G.  M.  &  G.  1.        5  5  De  G.  M.  &  G.  9.       3  33  Beav.  at  p.  328. 
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Paet  I. 
Ch.  iii. 

iii.  Alter- 
native 
contracts, 


Intention 
primarily 
governs 
the  con- 
struction. 


Alterna- 
tive form 
not  con- 
clusive. 


any  election  to  pay  the  money  and  refuse  to  do  the 
act.1 

§  127.  (iii.)  In  the  third  class  of  contracts,  which 
may  be  distinguished  as  alternative  contracts,  the  inten- 
tion is  that  a  thing  shall  be  done  or  a  sum  of  money 
paid  at  the  election  of  the  person  bound  to  do  or  pay. 

In  these  cases  the  contract  is  as  fully  performed  by 
the  payment  of  the  money  as  by  the  doing  of  the  act, 
and  therefore  where  the  money  is  paid  or  tendered  there 
is  no  ground  for  interference  by  way  of  specific  perform- 
ance or  injunction. 

§  128.  The  question  to  which  of  the  three  foregoing 
classes  of  contracts  any  particular  one  belongs  is  of 
course  a  question  of  construction.  In  considering  it 
"  the  Courts  must,  in  all  cases,  look  for  their  guide  to 
the  primary  intention  of  the  parties,  as  it  may  be 
gathered  from  the  instrument  upon  the  effect  of  which 
they  are  to  decide,  and  for  that  purpose  to  ascertain  the 
precise  nature  and  object  of  the  obligation."2  Conse- 
quently each  case  depends  on  its  own  circumstances,  but 
it  may  be  noticed  that  "  a  Court  of  Equity  is  in  general 
anxious  to  treat  the  penalty  as  being  merely  a  mode  of 
securing  the  due  performance  of  the  act  contracted  to  be 
clone,  and  not  as  a  sum  of  money  really  intended  to  be 
paid;"  3  and  that,  "  on  the  other  hand,  it  is  certainly  open 
to  parties  who  are  entering  into  contracts  to  stipulate  that 
on  failure  to  perform  what  has  been  agreed  to  be  done, 
a  fixed  sum  shall  be  paid  by  way  of  compensation."4 

§  129.  On  this  question  it  is  by  no  means  conclusive 
that  the  contract  may  be  alternative  in  its  form,  for 


1  Hobsonv.  Trevor,^. "Wraa.  191 ; 
Chilliner  v.  Chilliner,  2  Ves.  Sen. 
528  ;  Clarkson  v.  Edge,  33  Beav.  227. 
"  The  form  of  marriage  articles  by- 
bond  does  not  import  election," 
Roper  v,  Bartholomew,  12  Pri. 
797. 

2  Roper  v.  Bartholomew,   12  Pri. 


821. 

3  Per  Lord  Oranworth  in  Manger 
v.  Great  Western  Eailway  Co.,  5  H. 
L.  C.  94  ;  Astley  v.  Weldon,  2  Bos. 
&  P.  346. 

4  Ranger  v.  Great  Western  Rail- 
way Go.,  5  H.  L.  C.  94. 
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nevertheless  the  Court  may  clearly  see  that  it  is  esseu-    pabt  i. 

tially  a  contract  to  do  one  of  the  alternatives  :  so  that - — — 

where  there  was  a  contract  to  renew  a  certain  lease,  with 
an  addition  of  three  years  to  the  original  term,  or  to 
answer  the  Avant  thereof  in  damages,  the  Court  decreed 
specific  performance  of  the  lease,  the  second  alternative 
only  expressing  what  the  law  would  imply.1 

S  130.     The  largeness  or  smallness  of  the  sum  named  Tho 

„  .  amount 

is  no  reason  for  considering  it  a  mere  penalty,  unless  of  the 
that  be  the  apparent  intention  : 2  but  where  the  amount 
of  the  penalty  is  small,  as  compared  with  the  value 
of  the  subject  of  the  contract,  it  has  been  considered 
a  reason  for  treating  the  sum  reserved  as  a  mere  penalty, 
and  not  in  the  nature  of  an  alternative  contract.3 

§  131.  In  a  case  where  a  man,  being  very  uncertain  iioUon  v. 
what  estate  he  should  derive  from  his  father,  entered  ,cx<"' 
into  a  bond  in  5000?.,  on  the  marriage  of  his  daughter, 
to  settle  oue-third  of  such  property,  and  the  contract  so 
to  settle  was  recited  in  the  condition  of  the  bond,  it  was 
specifically  performed  in  full,  and  not  up  to  5000Z.  only.4 
"  Such  agreement,"  said  Lord  Macclesfield,5  "  was  not  to 
be  the  weaker  but  the  stronger  for  the  penalty. " 

§  132.     The  fact  that   the   benefit   of  the   contract  The  bene- 
would  result  to  one  person  or  flow  in  one  channel,  and  penalty6 
the  benefit  of  the  sum,  if  paid,  in  another,  is  a  strong  contract 
circumstance  against  considering  the  contract  alternative  T.6ml}- 

o  o  mg  to 

in  its  nature  :  thus  where,  on  a  marriage,  the  husband's  different 

T)prsonfi 

father  gave  a  bond  for  the  payment  of  600Z.  to  the  wife's 
father,  his  executors  or  administrators,  in  the  penalty  of 
1200Z.  if  he  did  not  convey  certain  lands  for  the  benefit 
of  the  husband  and  wife  and  their  issue,  Lord  Hard- 


1  Finch    v.    Earl    of    Salisbury,  LI.  &  G.  t.  Plunk.  493. 

Finch  212.  3  Chilliner  v.  Chilliner,  2  Ves.  Sen. 

2  Boy  v.  Duke  of  Beaufort,  2  Atk.  528. 

190  ;  Astley  v.   TFeldon,   2   Bos.   &  "  Hobson  v.   Trevor,  2  P.    Wms. 

P.  346  ;  French  v.  Macale,  2  Dr.  &  191. 

War,  269.  But  see  Bume  v,  Madden,         5  2  P.  Wms,  at  p,  192  (6th  ed.). 
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part  i.  wicke  held  that  the  obligor  was  not  at  liberty  to  pay  the 
— ^-  600Z.,  or  settle  the  lands,  at  his  election,  but  compelled 
the  specific  performance  of  the  contract  to  settle, — 
partly  on  the  ground  that  the  600/.  would  not  have  gone 
to  the  benefit  of  the  husband  and  wife  and  their  issue, 
but  of  the  wife's  father  and  his  representatives,  and 
partly  that  the  lands  to  be  settled  Avere  worth  much 
more  than  600Z.1 
single  §  133.     Where  the  sum  reserved  is  single,  and  the 

continu-1    ac^  stipulated  for  or  against  is  in  its  nature  continuing 
ing  act.     or  recurring,  as,  for  instance,  particular  modes  of  culti- 
vating a  farm,  the  sum  will  be  considered  as  a  security 
and  not  an  alternative.2 
Sums  8  134.     On  the  other  hand  where  the  sum  or  sums 

variable.  ,  .  ,  „  „ 

made  payable  vary  111  irequency  01  payment  or  amount 
according  to  the  thing  to  be  done  or  abstained  from,  the 
Courts  have,  in  many  cases,  found  that  the  payment 
is  an  alternative. 
Wood-  §  135.     In  Woodward  v.  Gyles 3  a  covenant  by  the 

Gyics. '  defendant  not  to  plough  meadow  land,  and  if  he  did,  to 
pay  so  much  an  acre,  was  held  not  to  be  a  fit  case  for 
an  injunction  restraining  the  ploughing  :  but  the  exact 
form  of  the  covenant  does  not  appear.  "  If,"  said 
Lord  St.  Leonards,4  "  as  in  Woodward  v.  Gyles,5  and 
Rolfe  v.  Peterson?  there  is  evidence  of  intention  that  the 
party  is  to  be  at  liberty  to  do  the  act  if  he  choose  to  pay 
the  increased  rent,  of  course  the  Court  cannot  interfere, 
because  this  Court  never  interferes  against  the  express 
contract  of  the  parties." 
iioi/ev.  §  136.  In  Rolfe  v.  Peterson6  the  question  was 
whether  the  payment  was  a  penalty  and  so  came  within 
the  doctrine  of  equitable  relief  against  penalties  :  but  of 


Peterson, 


1  Chilliner  v.  Chilliner,  2  Ves.  Sen.  12  Pri.  797. 

528  ;  Roper  v.  Bartholomew,  12  Pri.  a  2  Vern.  119. 

797.  4  2  Dr.  &  War.  284. 

2  French  v.  Macale,  2  Dr.  &  War.  6  2  Vern.  119. 
269  ;  and  see  Roper  v.  Bartholomew,         '  2  Bro.  P,  C.  436. 
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it  Lord  Loughborough  said,  in  Hardy  v.  Martin,1  "That   pahti. 
was  a  case  of  a  demise  of  land  to  a  lessee  to  do  with  the  — '■ — — 


land  as  he  thought  proper :  but  if  he  used  it  one  way 
he  was  to  pay  one  rent  and  if  another  way  another 
rent."  Similarly,  a  covenant  in  a  farm  lease  not  to  do 
certain  things  "  under  an  increased  rent  of,"  &c,  was 
held  to  give  the  tenant  the  right  to  do  the  act  on  paying 
the  increased  rent,2  and  a  contract  to  renew  perpetually 
"  under  a  penalty  of  70l."  was  held  alternative.3 

§  137.     But  where,  in  addition  to  the  increased  rent,  where  a 
there  is  a  stipulation  that  the  act  provided  against  shall  in^ddi-6 
be  a  forfeiture  of  the  covenantor's  interest,  the  sum  is tl0n' 
held  to  be  a  security  only  and  not  an  alternative  :  and 
consequently  the  Court  would  restrain  the  doing  of  the 
act :  4  and,  of  course,  the  usual  form  of  lease  giving  the 
lessor  the  right  to  re-enter  and  avoid  the  lease  on  breach 
of  covenant  offers  no  impediment  to  the  enforcement  of 
the  covenants  specifically.3 

§  138.     Where  the  contract  would  be  unreasonable  where  the 
unless  it  gives  an  option  to  the  person  stipulating  to  pay  reasonable 
the  sum,  this  will  be  a  strong  circumstance  for  treating  °^ltaesr. 
the  contract  as  alternative.     So  where  a  lady,  adminis-  native 

J  one. 

tratrix  of  her  husband,  covenanted,  under  a  penalty  of 
70l.,  to  renew  a  sub-lease  as  often  as  she  obtained  a 
renewal  of  the  head-lease,  and  it  appeared  that  the  fines 
on  the  head-lease  were  raised  on  renewal,  according  to 
the  then  value  of  the  property,  so  as  to  render  her  cove- 
nant unreasonable  except  upon  the  construction  of  its 
oiving  her  an  option,  the  House  of  Lords  treated  the 
contract  as  alternative.6 

i  i  cox  26.  i  Barret  v.  Blagrave,  5  Ves.  555, 

2  Legh  v.  Littie,  6  H.  &  N.  165  ;  9  as  explained  by  Lord  St.  Leonards 
W.  R.  55  ;  30  L.  J.  Ex.  25  ;  and  see  in  French  v.  Macale,  2  Dr.  &  War. 
Burst  v.  Hurst,  4  Ex.  571  ;  Gerrard  278—9. 

v.  O'Reilly,  3  Dr.  &  War.  414.  5  Dyke  v.  Taylor,  3  De  G.  P.  &  J. 

3  Magrane  v.   Archbold,   1   Dow,      467. 

j  07_  6  Magrane  v.  Archbold,  1  Dow,  107, 


PAET   II. 

PARTIES   TO    THE   ACTION. 
— i — 

CHAPTER  I. 

OP   THE   GENERAL   RULE. 

part  ii.       §  139.     In  considering  the  subject  of  this  chapter  it 
^—-r-. will  be  convenient  to  treat  separately  (I.)  of  the  rules 

Division  .  x  . 

of  the  formerly  applicable  to  suits  for  specific  performance  in 
of  the  the  Court  of  Chancery,  and  (II.)  of  the  rules  now 
c  iap  er.  app^caye  ^0  \[]^e  actions  in  the  High  Court  constituted 
by  the  Judicature  Act,  1873.  It  is  not  yet  possible  to 
neglect  the  old  practice,  as  it  will  no  doubt  be  appealed 
to  from  time  to  time  as  assisting  to  guide  the  Court 
under  the  new  practice. 

I.  As  to  the  former  practice  of  the  Court  of  Chancery. 

The  gene-  8  140.  The  general  rule  with  regard  to  suits  to 
stated.  enforce  contracts  was  that  the  parties  to  the  contract, 
or  their  representatives,  were  the  necessary  and 
sufficient  parties  to  the  suit — that  all  the  parties  to 
the  contract  should  be  parties  to  the  suit  and  no 
one  else.1  The  contract  is  what  constitutes  the  rights 
and  regulates  the  liabilities  of  the  parties  :  in  a  stranger 
there  is  no  liability  :  and  against  him,  therefore,  there 

1  Mole  v.  Smith,  Jac.  490  ;  Tasker  Winchester?.  Mid-Hants  Railway  Go., 

v.  Small,  3  My.  &  Cr.  63,  69  ;  Wood  L.  R.  5  Eq.  17, 21  ;  Lurnleyv.  Timms, 

v.   JVliite,  4  My.  &  Cr.  460,  483  ;  21  W.  R.  319  ;  S.C.  ib.  494  ;  Halifax 

Humphreys  v.  Hollis,  Jac.  73  ;   Pat-  Joint  Stock  Banking  Go.  v.  Sowerby 

tersonv.  Long,  5  Beav.  186  ;  Peacock  Bridge  Town  Hall  Co.,  25  Sol.  Jo. 

v.  Benson,  11  Eeav.  355  ;  Bishop  of  450,  W.  N.  1881,  65. 
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was  no  more  right  to  enforce  specific  performance  in  pAItT  n. 
Equity  than  to  recover  damages  at  Law.1  Ch-  '• 

§  141.     It  made  no  difference,  that  the  stranger  to  stranger 
the  contract  might  be  a  necessary  party  to  the  convey-  partyTo7 
ance,  as  a  judgment  creditor,  or  a  legal   or  equitable  1™™J' 
mortgagee,    or    a   person    interested   in   the   equity   of 
redemption.3     In  Tasker  v.  Small 3  the  bill  was  filed  by  Tosher  v. 
the  purchaser  of  an  equity  of  redemption  against  the   ma  ' 
vendors,  and  Phillips,  the  first  mortgagee,  was  made  a 
defendant  on  the  ground  that   the   legal  estate   being 
vested  in  him  he  refused  to  convey  without  having  com- 
petent authority  for  so  doing.    Lord  Cottenham  however 
said,4  "  Phillips  is  merely  a  mortgagee  against  whom  no 
bill   can   properly  be   filed  except   for   the   purpose  of 
redeeming  his  mortgage,  and  that  by  a  party  entitled  to 
redeem.  This  bill  does  not  pray  any  redemption  of  Phillips' 
mortgage,  and  if  it  had,  the  plaintiff  would  not  be  en- 
titled to  file  such  a  bill.     He  is  only  connected  with  the 
property  by  having  contracted  to  purchase  the  equity  of 
redemption,  and  until  that  purchase    is  completed,  he 
cannot  redeem  the  mortgage.     Phillips  has  no  interest 
in  the  specific  performance  of  the  contract ;  he   is  no 
party  to  it  and  the  performance  of  it  cannot  affect  his 
security  or  interfere  with  his  remedies." 

8  142.     Where  the  owner  of  land  contracted  to  grant  Long  y. 
a  lease  to  A.  and  then  mortgaged  the  land  to  B.  with  ; 

notice  of  the  contract,  .and  B.  did  not  dispute  A.'s  right 

1  Hare  v.  London  &  North  Western  might  be  proper  parties.  See  also 
Railway  1  J.  &  H.  252.  Greycoat  Hosp.  v.  Westminster  Imp. 

2  Tasker  v.  Small,  ubi  sup.,  over-  Comms.  1  De  G.  &  J.  531  ;  Hall  v. 
ruling  S.C.  6  Sim.  625,  636  ;  cf.  Laver,  3  Y.  &  C.  Ex.  191.  As  to 
Sober  v.  Kemp,  6  Ha.  155  (a  mixed  whether  there  was  any  difference  in 
case  of  specific  performance  and  fore-  that  respect  between  suits  to  rescind 
closure).  See  also  Petre  v.  Dunaombe,  and  suits  to  enforce  contracts,  see 
7  Ha.  24  (a  purchaser's  bill),  and  Aberaman  Ironworks  v.  Wickens, 
Lord  Leigh  v.  Lord  Ashburton,  11  L.  R.  4  Ch.  101,  111,  and  Fenwick  v. 
Beav.   470   (a  vendor's  biU),  from  Bulman,  L.  R.  9  Eq.  165. 

which   it    appears   that    judgment  3  6  Sim.  625  ;  3  My.  &  Cr.  63. 

creditors,    though    not    necessary,  '■  3  My.  &  Cr.  at  p.  69. 
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Part  II. 
Ch.  i. 

Other 
instances. 


Same 
property 
sold  twice 


Pur- 
chasers 
of  diffe- 
rent lots 
held  under 
same  lease. 


Effect  of 
direction 
that  A. 
should 
convey. 


to  the  lease,  it  was  held  that  B.  was  not  a  proper  party 
to  a  suit  by  A.  for  specific  performance.1 

§  143.  And  so  where  a  steward  was  made  a  party 
as  being  receiver  of  the  rents,  and  having  the  title-deeds 
in  his  possession,  the  bill  was  dismissed  as  against  him.2 
And  in  a  suit  to  enforce  a  contract  made  by  a  mortgagee 
under  a  power  of  sale,  the  mortgagor  was  not  a  necessary 
party  ; 3  unless  the  purchaser  had  notice  that  the  mort- 
gagor disputed  the  validity  of  the  sale.* 

§  144.  In  a  case  before  Shadwell  V.C.,  where  the 
vendor  sold  the  same  property  twice  over  and  the  bill 
was  brought  by  the  first  purchaser  against  the  vendor 
and  the  second  purchaser,  it  was  dismissed  (without 
costs)  as  against  the  latter,  though  specific  performance 
was  decreed  as  against  the  original  contractor  : s  this  was 
affirmed  by  Lord  Lyndhurst  after  two  arguments  :  and 
Turner  L.J.  laid  down  the  same  doctrine.6 

§  145.  Again,  where  two  houses  held  under  one 
lease  were  sold  in  separate  lots  at  the  same  auction,  and 
it  was  stipulated  that  each  purchaser  should  be  a  party 
to  the  other's  assignment,  it  was  held  that  the  purchaser 
of  Lot  2  was  not  a  necessary  party  to  a  suit  to  enforce 
the  contract  with  the  purchaser  of  Lot  l.7 

And  a  bill  by  a  purchaser  for  specific  performance 
could  not  be  sustained  against  parties  to  a  previous  con- 
tract to  sell  the  same  land  which  the  bill  impeached.8 

§  146.  In  connection  with  the  question  under 
consideration  it  may  be  noticed  that  a  direction  in  an 


1  Long  v.  Boioring,  33  Beav.  585, 
589. 

2  Macncmiam  v.  Williams,  6  Ves. 
143  ;  and  see  Muston  v.  Bradshaw, 
15  Sim.  192  ;  10  Jur.  402. 

3  Corder  v.  Morgan,  18  Ves.  344  ; 
Ford  v.  Heely  (Stuart  V.C.),  3  Jur. 
N.S.  1116  ;  Clay  v.  Sharpe,  18  Ves. 
346,  n. 

4  Anon.,  6  Mad.  10.  See  Jenkins 


v.  Jones,  2  Giff.  99 ;  Dance  v.  Golding- 
ham,  L.  R.  8  Ch.  902.  But  see  Clay 
v.  Sharps,  18  Ves.  346,  n. 

5  Cutis  v.  Thodey,  1  Coll.  212,  223. 
See  too  Anon.  v.  TValford,  4  Rnss. 
372. 

6  Chadwiek  v.  Maden,  9  Ha.  188. 

7  Paterson  v.  Long,  5  Beav.  186. 

8  De  Hoghton  v.  Money,  L.  B.  1 
Ecj.  154,  affirmed  L,  R,  2  Ch.  164,1 
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order  that  A.  should  convey  included  in  effect  mortgagees  fart  n. 

and   all   other    necessary   conveying    parties,  and    the '-^— 

omission  of  the  words  commonly  inserted  that  A.  "  and 
all  other  necessary  parties  if  any  "  should  convey  was 
immaterial.1 

§  147.  Where  the  suit  sought  other  relief  than  that  whore  the 
in  specific  performance,  though  all  arising  from  a  contract,  several 
the  Court  might  require  the  presence  of  other  parties.  °  jeots' 
To  this  proposition  the  following  case  may  be  referred. 
A  railway  company  had  been  let  into  possession  of  some 
land  agreed  to  be  purchased,  and  had  agreed  to  demise 
the  railway  to  another  company,  and  had  let  such  other 
company  into  possession,  but  had  not  paid  the  purchase- 
money  of  the  land  :  the  vendors  of  the  land  filed  a  bill 
for  specific  performance  of  the  contract,  payment  of  the 
purchase-money,  and  an  injunction  to  restrain  the 
companies  from  continuing  in  possession  of  the  land,  for 
enforcing  the  vendors'  lien  for  unpaid  purchase-money, 
for  a  receiver,  and  damages.  The  lessees,  whose  posses- 
sion the  plaintiff  sought  to  disturb,  were  held  proper 
parties.2 

§  148.  On  the  other  hand,  the  general  principle  Tenant  of 
under  discussion  was  strongly  illustrated  by  the  case  of  ^en  OT' 
Robertson  v.  The  Great  Western  Railway  Company? 
The  plaintiff  had  agreed  to  sell  to  the  defendants  a  piece 
of  land,  and  to  buy  up  the  right  then  vested  in  his 
tenant  :  the  defendants  having  entered  before  payment  of 
the  purchase-money,  they  were  served  with  notices  not 
to  trespass  on  the  land  both  by  the  plaintiff  and  his 
tenant.  The  plaintiff  then  brought  his  bill  for  a  specific 
performance  and  to  restrain  the  trespass,  to  which  the 
defendants  demurred,  on  the  ground  that  the  tenant  was 
not    a   party.      Shadwell   V.C.    allowed    the  demurrer, 

1  Minton  v.  Kirwood,  L.  R.  3  Ch.  Sedgwick  v.  Watford  <&c.  Railway  Co., 
gX4_  36  L.  J.  Ch.  379  ;  Cosens  v.  Bognor 

2  Bishop  of  Winchester  v.  Mid-Hants  Railway  Go.,  L.  R.  1  Ch.  594. 
Railway  Co.,  L.  R.  5  Eq.  17.     See  3  1  Rail.  C.  459  ;  S.  C.  10  Sim.  314. 
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paetii.  considering   that   two   persons    being    affected    by   the 

■ ^—injury  the  Court  must  have  them  both   before  it;  but 

the  demurrer  was  overruled  by  Lord  Cottenham  on 
the  grounds  that  the  object  of  the  suit  was  a  specific 
performance,  and  that  the  company  might  be  restrained 
from  entering  without  payment  of  the  purchase-money, 
whether  that  entry  did  or  did  not  affect  the  tenant ;  and 
that  to  say  that  the  plaintiff  could  not  so  restrain  the 
company  without  bringing  the  tenant  before  the  Court 
would  be  to  exclude  the  jurisdiction  of  the  Court. 
Persona  §  149.  In  the  Court  of  Chancery  persons  having 
adverse  adverse  or  inconsistent  rights  in  the  subject-matter  of 
the  suit  could  not  be  joined  as  plaintiffs  ; l  nor  could  a 
person  who  had  no  interest  be  joined  as  plaintiff  with 
one  who  had.2  The  importance  of  the  doctrine  of  mis- 
joinder was,  however,  diminished  by  the  49th  section  of 
the  Chancery  Procedure  Act,  1852.3  In  some  cases, 
persons  claiming  adversely  might  be  made  defendants.4 
Excep-  §  150.     To  the  general  rule  above  stated  5  it  will  be 

thegene-  found  that  many  exceptions  arose  :  some  of  these  will  be 
rairuie.  notiCed  in  the  subsequent  chapters  of  this  Part.  But 
there  are  other  exceptions,  or  apparent  exceptions,  to  the 
strict  rule,  which  may  well  be  stated  here. 
Novation.  §  151.  One  case  where  the  parties  to  the  original 
contract  were  not  those  to  the  suit  was,  where  there  had 
been  a  novation  or  new  contract  substituted  for  the 
original  one  by  the  intervention  of  a  new  person ;  in 
which  case  the  party  in  whose  place  the  new  person  was 
introduced,  being  no  longer  a  party  to  the  contract, 
ceased  to  be  a  proper  party  to  the  suit,  and  it  had 
to   be   carried    on    between    the    parties    to   the  new 

1  Fulham    v.    M'Oarthy,    1     H.      16  Jur.  832. 

L.  C.    V03  ;   Padwick  v.   Piatt,  11  »  15  &  16  Vict.  c.  86,  and  see  now 

Beav.  503.  infra,  §  168. 

2  S.  C.  and  per  Lord  Lyndhurst  in  4  See  infra,  §  168  et  seq. 
King  of  Spain  v.  Machado,  4  Russ.          6  Supra,  §  140. 

240.     See  also  Pearce  v.    Watkins, 
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contract.     Thus,  where  A.  agrees  to  sell  to  B.,  and,  before  part  n. 
completion,  B.  contracts  to  sell  to  C,  and  A.  accepts  C.  as    Ch'1' 
the  purchaser,  this  may  amount  to  a  new  contract ;  and 
even  where  it  did  not  strictly  do  so,  B.  might  be  an  un- 
necessary party  to  the  suit.1 

§  152.  One  of  the  most  remarkable  instances  of  Sales  on 
novation  occurs  in  sales  on  and  is  the  result  of  the  Exchange. 
custom  of  the  Stock  Exchange.  The  vendor's  broker 
sells  shares  to  a  jobber,  the  jobber  sells  to  another  broker, 
or  to  several  brokers  of  several  purchasers,  and  at  last 
the  name  of  the  ultimate  purchaser  of  the  shares  is 
handed  in  by  his  broker  on  the  "name  day"  and  comes 
finally  to  the  vendor's  broker  ;  the  transfer  is  made  by 
the  original  vendor  to  the  ultimate  purchaser,  and  all  in- 
termediate sales,  although  they  may  be  numerous,  are 
eliminated,  and  by  novation  the  only  contract  left  stand- 
ing is  between  the  first  vendor  and  the  last  purchaser.2 

§  153.     There  are  certain  cases  in  which  A.  contracts  stranger. 
with  B.  for  the  benefit  of  C,  and  C.  can  sue  on  the  con- 
tract.    These  will  be  considered  in  the  next  chapter. 

§  154.     Another  exception  arose  from  the  existence  of  interest 
an  interest  in  the  estate  bought  or  the  money  paid  de-  prior 
rived  from  a  contract  anterior  to  the  contract  for  sale. contract- 
In  these  cases  the  person  thus  interested  in  the  fruit  of 
the  contract  appears  to  have  been  a  proper  party  to  the 
suit. 

§  155.    Therefore  where  A.  had  contracted  to  purchase  instances . 
an  estate  from  B.,  having  previously  agreed  with  C.  to 
sell  the  estate  to  him,  and  a  contract  to  that  effect  was 
afterwards  entered  into  between  A.  and  C,  A.  and  C. 
subsequently  brought  a  bill  for  performance  against  B., 

1  Holden  v.  Hayn,  1  Mer.  47  ;  Hall  as  to  Novation, 

v.  Laver,  3  Y.  &  0.  Ex.  191  ;  Shaw  2  Coles  r.  Bristowe,  L.  R.  4  Oh.  3  ; 

v.  Fisher,  5  De  G.  M.  &  G.  596.  And  Hawkins  v.  Maltby,  L.  R.  4  Ch.  200. 

see  Stanley  v.  Chester  and  Birkenhead  And  see  infra,   Part   VI.,  chap.   i. 

Railway  Co.,  9  Sim.  264  ;  3  My.  &  §  1475  et  seq. 
Cr.  773.  See  also  infra,  §  1018  et  seq. 

f  2 


68  PARTIES    TO    THE    ACTION. 

paet  n.  and  it  was  held  by  Knight-Bruce  (then)  V.C.  that  they 

'-^-  were  both  proper  parties.1  The  Vice  Chancellor  considered 

that  Tasker  v.  Small z  had  little  or  no  application  to  the 
case  before  him,1  and  appears  to  have  rested  his  decision 
on  the  ground  that  both  the  plaintiffs  had,  at  the  institu- 
tion of  the  suit,  an  interest  in  the  subject-matter  of 
it.3  And  from  another  case  it  may  be  gathered  that  if  A. 
contracted  to  purchase  from  B.,  and  A.  then  contracted 
•with  C.  that  B.  should  convey  to  C,  and  B.  had  notice 
thereof,  A.  could  not  enforce  the  contract  against  B. 
without  joining  C.  as  a  party.4  In  like  manner  a  person 
who  by  virtue  of  an  antecedent  contract  with  the  vendor 
claimed  an  interest  in  the  purchase-money  was  a  proper 
party  to  a  suit  for  specific  performance.5 

Remain-  §  156.  In  cases  of  contracts  under  powers,  the  ques- 
erman.  ^.Qn  sometimes  arose,  whether  a  contract  entered  into  by 
the  donee  of  the  power  could  be  enforced  by  or  against 
the  remainderman,  the  cases  in  which  he  could  sue  or  be 
sued  being,  of  course,  coextensive.  The  rule  by  which 
this  question  was  decided  was  that  the  contract  was 
binding  in  those  cases,  and  those  cases  only,  in  which  it 
might  have  been  enforced  against  the  donee  of  the  power 
himself,  independently  of  any  conduct  on  his  part.6  The 
grounds  on  which  part-performance  by  a  tenant  for  life 
will  not  bind  the  remainderman,  will  be  considered 
when  we  come  to  treat  of  the  principles  of  tha,t  subject.7 
It  has  already  been  noticed8  that  the  jurisdiction  of  Courts 
of  Equity  has,  by  statute,  been  excluded  in  regard  to 
the  enforcement  of  the  contracts  of  a  tenant  in  tail 
against  those  in  remainder.9 


1  Nelthorpe  v.  Holgate,  1  Coll.  203.  S.  C.  3  De  G.  M.  &  G.  24  ;  Lowe  v. 

2  3  My.  &  Or.  63,  supra,  §  141.  Swift,  2  Ball  &  B.  529;  and  see  Aff- 

3  1  Coll.  at  p.  211.  leek  v.  Affleck,  3  Sm.  &  G.  394. 

4  Anon,  v,  Walford,  4  Buss.  372.  '  See  infra,  §  566. 

6  West  Midland  Railway   Co.   v.  8  Supra,  Part  I.  chap.  ii.  §  98. 

Nixon,  1  H.  &  M.  176.  9  3  &  4  Wm.  IV.,  c.  74,  s.  47. 
6  Morgan  v.  Milman,  10  Ha.  279  ; 
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§  157.     The  question  of  how  far  a  reversioner  can  past  11. 

call  for  the  execution  of  covenants  entered  into  with  his — — 

predecessor  in  title  is  not  strictly  within  the  scope  of  a  Bioner! 
work  on  the  performance  of  executory  contracts  ;  but  it 
maybe  worth  while  to  observe  that  the  32nd  Hen.  VIIL, 
c.  34,  which  gives  to  reversioners  the  benefit  of  cove- 
nants entered  into  with  their  predecessors  in  title,  ap- 
pears to  have  authorised  a  suit  in  Equity  for  the  specific 
performance  of  the  covenant.  As  at  Law,1  so  in  Equity, 
the  statute  gives  the  benefit  to  the  successive  rever- 
sioners only  as  they  come  into  possession  of  the  estate ; 
but  when  thus  entitled,  they  have  been  held  to  have  a 
right  to  the  performance  of  the  covenant  modo  etformd, 
irrespectively  of  the  damage  which  may  accrue  from  its 
breach.2  Nevertheless  the  reversioner  entitled  in  re- 
mainder and  not  in  possession  might  have  a  right  to 
enforce  the  covenant;  but  this  right  was  not  substantiated 
by  the  mere  existence  of  the  covenant,  but  depended  on 
the  plaintiff  showing  that  he  would,  as  reversioner,  sustain 
some  material  damage  by  reason  of  its  breach.3  This 
followed  the  analogy  of  the  Common  Law,  where  the 
reversioner,  to  enable  him  to  sue  as  such,  had  to  show 
some  special  damage.4 

§  158.  In  one  case  vendors,  plaintiffs  to  a  bill  for  specific  objection 
performance  against  a  purchaser  from  them,  made  a  sub-  by  plead- 
purchaser  a  defendant :  and  the  sub-purchaser  then  filed ing' 
his  bill  against  his  vendor  and  the  original  vendors  for 
specific  performance :  to  this  the  original  vendors  ob- 
jected that  they  were  not  proper  parties  :  but  it  was 
held  that  they  had  precluded  themselves  from  the  objec- 
tion by  the  course  they  had  pursued.5 

1  Isherwood  v.  Oldknow,  3  M.  &  S.      72  ;  Mumford  v.  Oxford  &c.  Railway 
3g2.  Co.,  1  H.  &  N .  34 ;  Simpson  v.  Savage, 

2  Johnstone  v.  Hall,  2  K  &  J.  414.      1  C.  B.  N.  S.  347  ;  Mott  v.  Shoolbred, 
a  g.  C.  L.  R.  20  Eq.  22. 

4  Jackson  v.  Peslced,  1  M.  &  S.  5  Fenwich  v,  Bulman,  L.  R.  9  E<j. 

234 ;  Baxter  v.  Taylor,  4  B.  &  Ad.      165. 
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pabtii.       R  159,     "Where  the  circumstances   of  the  case  were 

Ch  i 

— —  fitting,  some  might  sue  for  specific  performance  on  behalf 

suing,  or  of  all  :l  thus  the  directors  of  an  unincorporated  joint-stock 
behalf"  company  were  allowed  to  sue  on  a  contract  to  make  a 
of  a11,  lease  to  them  in  trust  for  the  company,  without  joining 
all  the  shareholders.2  But  in  the  converse  case,  there  was 
great  difficulty  in  applying  to  specific  performance  the 
principle  that  some  might  be  sued  on  behalf  of  all :  from 
the  nature  of  such  suits,  however,  this  application  of  the 
principle  was  not  often  required  for  the  ends  of  justice. 
In  one  case,  a  joint-stock  company  established  by  an 
Act  of  Parliament,  which  vested  in  them  all  property 
then  belonging  to  them  and  authorised  them  to  bring 
actions  in  the  name  of  their  treasurer,  purchased  an 
estate,  with  notice  of  a  prior  contract  by  the  owner  to 
grant  a  lease  of  part :  on  a  bill  by  this  proposed  lessee 
against  the  directors  and  treasurer,  but  not  the  other 
proprietors,  asking  for  a  specific  performance  of  the 
contract,  Grant  M.R.  said,  that  though  he  could  bind 
the  interests  of  parties  not  before  the  Court,  he  could  not 
compel  them  to  do  an  act,  and  that  the  execution  of  the 
lease  by  a  few  on  behalf  of  all  would  hardly  be  sufficient, 
supposing  it  proper.  He,  however,  gave  the  plaintiffs  all 
the  relief  he  could,  by  enjoining  the  treasurer  from  dis- 
turbing their  possession,  though  he  could  not  compel 
specific  performance  of  the  contract.3 
Avoiding       8  160.     There  are  a  few  cases  in  which  the  strict  rule 

multipli-       ill. 

city  of  that  none  but  the  parties  to  a  contract  are  proper  parties 
to  a  suit  for  its  specific  performance,  appears  to  have 
been  relaxed  in  order  to  avoid  multiplicity  of  suits. 

Zomther         §  161.     To  this  principle  we  may  probably  refer  the 

1  Fenn  v.   Craig,  3  Y.  &  C.  Ex.  11  Vcs.429;  Att.-Gen.v.  Mayor  and 
216.  Corporation  of  Poole,  4  My.  &  Cr. 

2  Taylor  v.  Salmon,  4  My.  &  Cr.  17  ;  Pare  v.   Clegg,  29  Beav.  589  ; 
134.  Cullen  v.  Duke  of  Queensbury,  1  Bro. 

3  Meux    v.   Maltby,   2    Sw.   277.  C.  C.  101  ;  1  Bro.  P.  C.  396. 
And  see  Adair  v.  New  River  Co., 
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case  of  Lowiher  v.   Viscountess  of  Andover,1  where  a  paet  ii. 

Ch  i 

father  entered  into  a  covenant  with  the  trustees  of  his  ■ 


daughter's  marriage  settlement  to  endeavour  to  purchase  q/Ando- 
certain  remainders  in  estates  of  which  he  was  tenant  for  ver' 
life,  and,  when  purchased,  to  convey  them  to  the  uses  of 
the  settlement.  The  covenantor  died,  having  previously 
entered  into  a  contract  for  the  purchase  of  the  remain- 
ders :  on  a  bill  filed  by  the  trustees  of  the  settlement 
against  the  vendors,  and  it  would  seem  also  the  personal 
representative  of  the  deceased  covenantor,  specific  per- 
formance was  granted.  In  another  case,  where  the  Duke 
of  Chandos  had  granted  to  A.  a  lease  of  a  lodge,  and  also 
the  deputation  of  a  keepership  in  Enfield  Chase,  and  A. 
assigned,  but  for  part  of  the  term  only,  to  B.,  B.  was 
allowed  to  maintain  a  bill  against  the  Duke  and  A.  for 
the  rectification  of  a  mistake  in  the  original  grant  by 
the  Duke,  and  for  a  new  and  sufficient  grant  by  him.2 

§  162.     The  same  principle  is  illustrated  by  another  where 
case,  in  which  a  bill  was  filed  by  a  purchaser  against  sold  is 
trustees  for  sale,  to  enforce  the  specific  performance  of  ™^hld- 
a  contract  for  the  sale  of  lot  A.  :  it  was  resisted  on  the  j°j.nmg 
ground  that  by  an  arrangement,  to  which  the  plaintiff 
was  a  party,  part  of  that  lot  as  originally  described  was 
taken  from  it  and  given  to  the  adjoining  lot  B.     The 
bill  was  amended  to  put  in  issue  this  averment,  which 
came  out  in  the  answer,  but  without  adding  as  defendant 
the  purchaser  of  lot  B. ;  and  the  Court  held  that  he 
ought  to  have  been  made  a  defendant,  for  otherwise  the 
vendors  would  be  exposed  to  another  suit  from  the  pur- 
chaser of  lot  B.3 

8  163.     And  where    there  were    claims    made    by  Adverse 
persons,   strangers  to   the    contract,  adversely   to   both 
the  parties  to  it,  they  might  under  some  circumstances 
be  made  defendants    to    a  suit  for  the  performance  of 

1  1  Bro.  C.  C.  396.    As  to  credi-  2  Jalabert  v.  Duke  of  Ghandos,  1 

tors   of  a   deceased  vendor   suing,      Eden,  372. 

see  Johnson  v.  Legard,  T.  &  R.  281.  3  Mason  v.  Franklin,  1  Y.  &  C.  C. 

C.  239. 
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Pakt  II.  it 
Ch.  i, 


Voluntary 

settle- 
ment. 


Multifa- 
riousness. 


Thus,  where  an  assignee  under  an  insolvency  sold 
a  reversionary  interest  in  stock  of  the  insolvent,  and 
the  purchaser  was  served  with  notice  not  to  pay  the 
purchase-money  to  the  assignee  by  a  person  claiming 
under  a  previous  assignment  by  the  insolvent  subse- 
quent to  his  insolvency,  a  bill  was  brought  against  the 
assignee  and  the  adverse  claimant,  and  prayed  an  in- 
quiry into  the  rights  of  the  latter :  he  was,  in  the 
event,  decreed  to  pay  costs.1 

§  164.  And  so,  in  the  case  of  purchases  from  a 
voluntary  settlor,  where  the  contract  was  enforced  by 
a  purchaser,  it  seems  to  have  been  proper  to  make 
defendants,  not  only  the  vendor,  but  the  trustees  of 
the  settlement  and  the  persons  beneficially  interested 
under  it : 2 — the  question  whether  the  purchaser  was 
entitled  to  have  the  contract  performed  depending  on 
whether  the  previous  settlement  was  or  not  void  against 
him,  and  that  being  a  question  which  could  not  be 
tried  in  the  absence  of  those  who  were  interested  under 
the  settlement  alleged  to  be  voluntary.  "I  see  no 
reason,"  said  Turner  L.J.,3  "why  it  shall  not  be  tried 
in  a  suit  for  specific  performance,  rather  than  be  made 
the  subject  of  a  distinct  and  separate  suit,  the  more  so 
as  it  is  a  question  which  affects  the  validity  no  less  than 
the  performance  of  the  contract." 

§  165.  Where  the  several  purchasers  of  several  lots 
had  been  joined  as  defendants  in  one  suit,  a  demurrer 
for  multifariousness  was  repeatedly  allowed.4  "  Suppose," 
said  Lord  Kenyon  M.R,5  "  an  estate  is  sold  in  lots  to 


1  Collett  v.  Hover,  1  Coll.  227, 
before  Lord  Cottenham,  and  of.  De- 
lalere  v.  Norwood,  3  Sw.  144  (an- 
nuitants) ;  Wilson  v.  Thomson,  23 
W.  B.  744. 

s  Holford  v.  Holford,  1  Ch.  Ca. 
217  ;  Buckle  v.  Mitchell,  18  Ves. 
100  ;  Willats  v.  Busby,  5  Beav.  193  ; 
Lister  v.  Turner,  5  Ha.  281  ;  Baking 
v.  Whimper,  26  Beav.  568. 


3  In  Townend  v.  Taker,  L.  K.  1 
Ch.  457. 

4  Rayner  v.  Julian,  2  Dick.  677  ; 
Ait.-Gen,  v.  Mayor  dec.  of  Poole,  4 
My.  &  Cr.  17 ;  Brookes  v.  Lord 
Whitworth,  1  Mad.  86 ;  Turner  v. 
Robinson,  1  S.  &  S.  313  ;  Inman  v. 
Wearing,  3  De  G.  &  Sm.  729. 

6  In  Rayner  v.  Julian,  2  Dick. 
677. 
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different  persons,  a  plaintiff  could  not  include  them  all  paktii. 

in  one  bill  for  a  specific  performance,  for  each  party's  ■ '■ — 

case  would  be  distinct  and  would  depend  upon  its  own 
peculiar  circumstances  :  and  there  must  have  been  a 
distinct  bill  upon  each  contract." 

And  a  bill  by  several  purchasers  against  one  vendor 
would  have  been  equally  multifarious.1 

§  166.     But  in  one  case  in  which  there  had   been  Several 
several  sales  of    a   like  kind,    and   several   purchasers  in  one 
joined  as  plaintiffs,  and  the  difficulty  in  completing  the  SU1 ' 
sale  arose  from  the  same   cause  in  each  case,  and  the 
persons  interested  in  the  estate  made  no  objection  for 
multifariousness,  the  Court  decreed  specific  performance 
of  the  different  contracts  in  one  suit.2 

And  where  the  purchaser  had  entered  into  two  sepa- 
rate but  simultaneous  contracts  (for  the  purchase  of 
freeholds  and  leaseholds)  with  the  same  vendor,  and  the 
investigations  of  the  two  titles  had  gone  on  concurrently, 
Kindersley  V.C.  considered  that  the  vendor  was  right  in 
making  both  contracts  the  subjects  of  one  suit  for  specific 
performance.3 

II.  As  regards  the  practice  of  the  High  Court. 

§  167.     No  doubt  the  general  rule  will  still  continue  The  gene- 
to  be  that  the  parties  to  the  contract  are  the  necessary ra 
and  sufficient  parties  to  the  action  :  for  that  is  a  rule  of 
convenience  and  good  sense. 

§  168.     But  the  fact  that  persons  may  be  joined  as  Provisions 
plaintiffs  whose  claims  are  alternative,  or  some  of  whom  Rules3  of 
are  found  to  have  no  interest  in  the  litigation,  or  that  a  ^p^ics. 


1  See    Hudson  v.    Maddison,   12  (Turner  V.C.)  refused  to  entertain 
Sim.  416.  the  suit   in   that    form,  but  gave 

2  Hargreaves  v.    Wright,  10  Ha.  liberty  to  amend  by  adding  other 
Appx.  56.    In  this  case  the  bill  was  purchasers  as  co-plaintiffs.   Consider 
originally  filed  by  two  of  the  pur-  Turner  v.  May,  32  L.  T.  56. 
chasers  on  behalf  of  themselves  and  3  Royou  v.  Paul,  28  L.  J.  Ch.  at 
the  other  purchasers,  and  the  Court  p.  556. 
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Part  ii.  defendant  is  not  interested  in  all  the  relief  claimed  now 
— —  furnishes  no  defence  : 1  and  the  plaintiff  may  unite  in  the 


same  action,  and  in  the  same  statement  of  claim,  several 
causes  of  action,  subject  to  a  power  in  the  Court  or  Judge 
to  direct  separate  trials  of  the  separate  causes.2  Further, 
the  Court  or  a  Judge  may  at  any  stage  of  the  proceedings 
order  the  name  of  any  party,  plaintiff  or  defendant,  who 
ought  to  have  been  joined,  or  whose  presence  before  the 
Court  may  be  necessary,  in  order  to  enable  the  Court 
effectually  and  completely  to  adjudicate  upon  and  settle 
all  the  questions  involved  in  the  action,  to  be  added ; 3 
and  as  regards  the  defendant,  where  he  claims  to  be 
entitled  to  any  remedy  or  relief  over  against  any  other 
person,  or  where  from  any  other  cause  it  appears  to  the 
Court  or  Judge  that  a  question  in  the  action  should  be 
determined  not  only  as  between  the  plaintiff  and  defen- 
dant, but  as  between  the  plaintiff,  defendant,  and  any 
other  person,  or  between  any  or  either  of  them,  the  Court 
or  a  Judge  may,  on  notice  being  given  to  such  last- 
mentioned  person,  make  such  order  as  may  be  proper 
for  having  the  question  so  determined  :  *  and  where  a 
defendant  claims  to  be  entitled  to  some  remedy  or  relief 
over  against  a  person  not  a  party  to  the  action,  he  may, 
by  leave  of  the  Court  or  a  Judge,  issue  and  serve  on  such 
person  a  notice,  stating  the  nature  and  grounds  of  the 
claim  ;5  and  the  Rules  of  the  Supreme  Court  provide  in 
detail 6  for  the  conduct  and  effect  of  the  proceedings  in 
the  action  with  respect  to  third  parties  served  with  either 
of  these  notices. 
Eesuit  S  169.  Where  therefore  the  adverse  claim  of  a  third 

ofthird-  s         .  .  .  .  , 

party       person  is  strictly  a  question  in  the  action,  as  for  instance, 
where  the   question   is  one  of  title  dependent  on   the 

1  Ord.  XVI.  rr.  1,  4,  and  13.    Of.       Crossley,  13  Oh.  D.  388. 
Cox  v.  Barker,  3  Ch.  D.  359.  *  Ord.  XVI.  r.  17. 

2  Ord.  XVII.  r.  1. ;  See  Flower         5  Ord.  XVI.  r.  18. 

v.  Buller,  15  Ch.  D.  665.  «  Ord.  XVI.  rr.  19-21. 

3  Ord.  XVI.  r.  13.    See  Long  v. 
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validity  of  the  claim  of  a  third  party,  the  Court  has  the  part  11. 
power  to  invoke  the  attendance  of  that  third  party,  and 


finally  to  settle  the  controversy  :  and  no  doubt  this 
power  will  be  extensively  exercised.  Where,  on  the 
other  hand,  the  question  between  a  plaintiff  or  defen- 
dant and  the  third  party  is  not  strictly  a  question  in- 
volved in  the  action,  the  third  party  cannot  be  called  in. 

§  170.  In  a  case  where  the  defendants  (vendors)  f^tee 
alleged  that  a  bare  trustee  for  them  had  occasioned  the 
suit  by  refusing  to  concur  in  the  conveyance,  the  Court 
of  Appeal  (the  plaintiffs  concurring  in  the  application) 
gave  the  defendants  leave  to  serve  the  trustee  with 
notice  (under  Ord.  XVI.  r.  18)  of  the  suit.1 

§  171.  But  where  the  defendants  (purchasers  from  Unpaid 
the  mortgagee  of  property  mortgaged  by  the  trustee  and  ° 
executor  of  a  will)  having,  after  accepting  the  title, 
received  notice  from  unpaid  residuary  legatees  under  the 
will  of  a  claim  by  them  to  the  property,  moved  to  have 
these  legatees  made  parties  to  the  action,  the  motion  was 
refused  with  costs,  on  the  grounds  that  there  was  nothing 
in  the  notice  given  by  the  legatees  to  prevent  a  decree 
being  made  which  would  bind  both  vendor  and  purchasers, 
and  that  the  legatees  were  not  parties  whose  presence 
was  necessary  in  order  to  enable  the  Court  effectually 
and  completely  to  decide  all  questions  involved  in  the 
action.2 

§  172.     The  new  procedure  by  way  of  counter-claim  Counter- 
affords  another  mode  in  which,  in  a  proper  case,  a  person 
who  was  not  a  party  to  the  original  action  may  be  brought 
in  to  the  proceedings. 

Thus,  where  second  mortgagees  brought  an  action 
against  first  mortgagee,  who  had  contracted  to  sell  the 
mortgaged  property  under  his  power  of  sale,  claiming  to 
have  the  sale  completed  and  the  sale  moneys  applied  in 

i  Treleven  v.  Bray,  1  Ch.  D.  176,         s  Harry  v.  Davey,  2  Ch.  D.  721. 
and  2  ib.  at  p.  724. 
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pabtii.  satisfaction  of  the  mortgages,  and  the  defendant  de- 
- — — —  livered  a  counter-claim,  to  which  he  made  the  purchaser 
a  co-defendant  with  the  original  plaintiffs,  alleging  that 
the  concurrence  of  the  latter  in  the  sale  was  a  term  of  the 
contract,  and  claiming  specific  performance ;  Hall  V.C. 
held  that  the  purchaser  was  properly  made  a  party  to 
the  counter-claim.1 

Sndistered  §  ^'  ^n  acti°ns  f°r  tne  specific  performance  of 
contracts  relating  to  land  or  a  charge  registered  under 
the  Land  Transfer  Act,  1875,  the  Court  has  a  special 
statutory  power  of  bringing  into  the  action  any  persons 
who  have  registered  estates  or  rights  in  such  land  or 
charge.2 

1  Dear  v.  Sworder,  4  Ch.  D.  476.  2  38  &  39  Vict.  c.  87,  s.  93,  infra, 

§  878,  1110. 


CHAPTER  II. 

OF  A  STRANGER,  TO  THE  CONTRACT. 

8  174.     Can  a  stranger  to  the  contract  sue,  or  be  sued,  p4,et  ii. 

•J  to  '  Ch.ii. 

for  its  performance  1  -—-. 

x  Division 

It  will  be  convenient  to  consider  the  two  branches  of  of  the 

.  .  .  .  subject. 

this  question  separately. 

I.  As  to  a  stranger  suing. 

§  175.     It  is  a  general  principle   both   at  Common  Generally 
Law  and  in  Equity,  that  a  stranger  to  the  contract  can-  cannot" 
not  sue  on  it ;  and  this  is  not  varied  by  the  mere  fact &ue' 
that  the  stranger  takes  a  benefit  under  it.1 

§  176.  Thus  in  a  case,  where  protracted  litigation  instance. 
had  been  undertaken  by  A.  for  the  recovery  of  an  estate, 
and  in  the  course  of  these  proceedings  A.  became  greatly 
indebted  to  his  solicitor,  and,  by  a  contract  between  A. 
and  his  brother  B.,  A.  agreed  to  relinquish  his  interest 
in  the  estate  to  B.,  in  consideration  of  B.'s  undertaking 
to  pay  the  costs  already  incurred  with  interest,  it  was 
held2  that  the  solicitor,  being  no  party  to  the  contract, 

1  Crow  v.  Sogers,  1  Str.  592  ;  Ex  dicta  of  Eyre  C.J.  in  Fellmakers'  Co. 

parte  Peek,    6  Ves.   602,    604 ;  Ex  v.   Davis,   1    B.    &  P.    102,   and  of 

parte  Williams,  Buck,  13  ;  Berkeley  Buller  J.  in  his  N.P.  p.  134,  do  not 

v.  Hardy,  5  B.  &  C.  355  ;  Lord  South-  appear  to  be  law.     The  Scotch  law 

ampton  v.  Brown,  6  B.  &  C.  718  ;  differs  from  ours  in  this  particular, 

per  Lord  Langdale  M.R.  in  Colyearv.  recognising  the  jus  qucesitum  tertio. 

Countess  of  Mulgrave,  2  Ke.  98  ;  per  Stair  Inst.  B.  i.  t.  10,  s.  5. 
Cotton  L.J.  in  Re  D'Angibau,  16  Ch.  2  Moss  v.   Bainbrigge,   18    Beav. 

D.  at  p.  242  ;  Hill  v.  Comme,  5  My.  478,  482  ;  S.  C.  on  appeal,  6  De  G. 

&  Cr.  250, 256 ;  Chesterfield  dec.  Colliery  M.  &  G.  292. 
Co.  v.  Hawkins,  3  H.  &  C.  677.    The 
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Paet  ii.  and  having  given  no  consideration  for  it,  could  derive  no 
benefit  under  it  capable  of  being  enforced  by  him. 


Apparent       R  177,     There  are,  however,  several  apparent  excep- 

exceptions        °  . 

to  the       tions  to  this  principle. 

i  cestui        §  ^®-     Thus  (i.)  there  may  be  cases  in  which,  where 

que  trust  a.  has  as  a  trustee  for  B.  contracted  with  C,  B.  may  be 

of  con-  t  J 

tractor,  entitled  to  sue  both  C.  and  A.  for  performance  of  the 
contract.  The  case  of  Touche  v.  Metropolitan  Railway 
Warehousing  Co.1  is  a  case  of  this  sort. 

ii. Agency.  §  179.  (ii.)  There  are  cases  of  agency  which  may 
wear  the  aspect  of  exceptions  to  the  rule.  In  Hook  v. 
Kinnear2  the  two  defendants  were  tenants  in  common  of 
certain  lands,  and  the  defendant  Kinnear  having  been 
tenant  of  the  defendant  Philips'  moiety,  and  in  arrear  to 
him  for  the  rent,  agreed  with  Philips  to  execute  to  the 
plaintiff  such  lease  of  the  entire  premises  as  Philips  and 
the  plaintiff  should  agree  upon,  and  that  all  the  rent 
should  be  paid  to  Philips  till  the  arrears  due  to  him 
were  satisfied  :  the  plaintiff  was  no  party  to  the  contract: 
Philips  entered  into  another  contract  with  the  plaintiff 
for  a  lease  of  the  premises  to  the  plaintiff  at  301.  per 
annum,  and  executed  a  lease  of  his  moiety  at  ~L5l.  per 
annum  :  the  defendant  declined  to  do  the  same  in  respect 
of  his  moiety  :  and  it  was  objected  that  the  plaintiff  as 
a  stranger  could  not  sue  :  but  Lord  Hardwicke  over- 
ruled  the  objection,  on  the  ground  that  Philips  might  be 
taken  as  the  agent  of  the  plaintiff  in  the  contract  with 
Kinnear,  and  compared  it  to  the  case  of  stewards  entering 
into  contracts,  and  their  masters  enforcing  them. 

Ui.  Exe-         §  180.      (iii.)    There  are  cases  of   persons   claiming 

contracts,  benefits  under  deeds  who  are  not  parties  to  the  deeds,3  of 
persons  suing  for  the  execution  of  the  trusts  of  marriage 
settlements  who  are  not  parties  to  such  settlements,4  and 
of  proceedings  by  children  under  contracts  antecedent  to 

1  L.  R.  6  Ch.  671.   Distinguish  Ee         3  8  &  9  Vict.  c.  106,  s.  5. 
EmpressEngineeringCo.,29W.'R.342.  4  Cf.   Ee  D'Angibau,   15   Ch.  D. 

2  3  Sw.  417,  n.  228,  242,  and  supra,  §  92. 
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the  marriages  of  which  they  are  the  issue.  But  these  either  part  n. 

refer  to  executed  and  not  to  executory  contracts,  or  attract 

the  jurisdiction  of  the  Court  on  grounds  other  than  that 
of  the  specific  performance  of  contracts  resting  in.  fieri. 

§  181.  (iv.)  There  is  a  class  of  cases  where  the  near- iv.  Near 
ness  of  relationship  of  one  party  to  the  contract  with  the  ship. 
party  to  be  benefited  by  it  was  supposed  to  give  to  the 
latter  the  benefit  of  the  consideration  and  a  right  to  sue 
on  the  contract.  The  Physician's  case  1  was  the  leading 
authority  on  this  point :  there  A.  made  a  promise  to  his 
physician,  that,  if  he  would  effect  a  certain  cure,  he 
would  pay  a  sum  of  money  to  the  physician's  daughter  ; 
and  it  was  held  that  she  might  sue.  In  another  case  in 
assumpsit  the  plaintiffs,  who  were  husband  and  wife, 
declared  that  the  wife's  father,  being  seized  of  lands 
which  had  subsequently  descended  to  the  defendant,  was 
about  to  fell  1000Z.  worth  of  timber  to  raise  a  portion 
for  his  said  daughter;  and  the  defendant  promised  the 
father  that,  if  he  would  forbear  to  fell  the  timber,  he 
would  pay  the  daughter  1000Z.  A  verdict  was  found 
for  the  plaintiffs  ;  but  it  was  moved,  in  arrest  of  judg- 
ment, that  the  father  alone  could  have  brought  the 
action,  but  not  the  husband  and  wife  :  but  after  two 
arguments,  the  objection  was  overruled  on  the  ground 
of  the  nearness  of  relationship.2  But  these  cases  were  in 
the  year  J  861  considered  and  deliberately  disapproved 
by  the  Court  of  Queen's  Bench,  and  can  no  longer  be 
considered  law.3 

§  182.     (v.)  It  seems  that  an  exception  may  arise  to  v.  Change 
the  general  principle  that  a  stranger  even  though  taking  tion  in * 
a  benefit  under  a  contract  cannot  sue  on  it,  in  cases  where  l  e' 
the  contract  is  of  such  a  nature  and  has  been  so  far 
acted  upon  as  to  change  the  condition  in  life  of  the 

i  Cited  1  Ventr.  6.  Mansfield  C.  J.  in  Martyn  v.  Hind, 

*  Button  v.  Pool,  1  Ventr.  318,  Cowp.  443. 

332 ;  2  Lev.  210,  affirmed  in  Cam.  3  Tweedle  v.  Atkinson,  1  Best  & 

Scac.    T.    Raym.    302  ;   per    Lord  Sm.  393. 
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Part  n.  stranger,    and   to  raise  in  him  reasonable  expectations 

'-^—  grounded    on   the    contract.      Such   a    case    might    be 

presented  by  a  contract  between  A.,  a  rich  man, 
and  B.,  a  poor  one,  that  A.  should  take  B.'s  child, 
bring  him  up  as  a  gentleman,  and  leave  him  certain 
property,  and  a  part-performance  of  this  on  A.'s  part. 
But  here,  any  right  which  the  child  of  B.  might  have  to 
insist  on  the  contract  is  derived,  not  from  the  contract 
alone,  but  from  the  conduct  of  A.  in  pursuance  of  it,  and 
the  wrong  which  the  child  would  sustain,  if  the  contract 
were  carried  out  in  part  and  not  in  whole.  For  no  such 
Equity  would  exist  where  the  contract  remained  entirely 
in  abeyance.1 

II.  As  to  a  stranger  being  sued. 
Generally       R  183.     Generally  a  stranger  to  the  contract  is  not  a 

stranger  "  , 

cannot  be  proper  defendant  to  an  action  for  enforcing  it.2     But 

sued.  ^n  . r  i       i     ■         i  ■      ,  • 

this  general  rule  is  subject  to  exceptions. 
Eseep-  §  184.     If  a  stranger  to  the  contract  gets  possession 

getspos-    of  the  subject-matter  of  the  contract  with  notice    of  it, 
of'subject- ne  is  or  or  may  be  liable  to  be  made  a  party  to  an  action 
with*      f°r  sPecific  performance  of  the  contract  upon  the  equitable 
notice.      ground  of  his  conscience  being  affected  by  the  notice, 
instance.        §  185.     Thus  where  S.  contracted  with  P.  for  the  sale 
to  him  of  an  estate  and  afterwards  conveyed  it  to  C, 
who,  at  the  time  of  the  conveyance,  had  notice  of  P.'s 
contract ;  on  a  bill  filed  by  P.  against  S.  and  C.  for  the 
enforcement  of  the  contract  between  S.  and  P.,  Wigram 
V.C.    decreed   specific    performance     of    that   contract, 
ordered  all  necessary  parties  to  convey  the  estate  to- P., 
and  gave  the  plaintiff  costs  against  both  S.  and  C.3 

1  Hill  v.  Gomrne,  1  Beav.  540  ;  for  rescission.  See  Aberaman  Iron- 
5  My.  &  Cr.  250  ;  Lyons  v.  Blenhin,  worlcs  v.  Wiclcens,  L.  R.  4(Jh.  at  p.  111. 
Jac.  245.  <>  Potter  v.  Sanders,  6  Ha.   1  ;  ef. 

2  See  supra  §  140,  and  per  Stuart  Daniels  v.  Davison,  17  Ves.  433  ; 
V.O.  in  Bishop  of  .Winchester  v.  Mid  Holmes  v.  Powell,  8  De  G.  M.  &  G. 
Hants  Railway  Co.,  L.  R.  5  Eq.  at  572  ;  and  distinguish  Leuty  v. 
p.  21,  and  West  Midland  Railway  Co,  Hillas,  2  De  G.  &  J.  110  ;  Fenwiek 
v.  Nixon,  1  H.  &  M.  176.    The  case  v.  Bulman,  L.  R.  9  Eq.  165. 

may  be  different  where  the  action  is 
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§  186.     Again,  a  stranger  to  the  contract  may  so  mix  Paut  ir. 
himself  up  with  it  by  setting  up  a  claim  to  some  benefit  - — '— 
resulting  from  it,  as  to  render  himself  liable  to  be  made  claiming 
a  party  to  proceedings  for  the  enforcement  of  the  con-  resulting 
tract ;    as,  for  instance,  by  claiming   to   be   interested  coXlct 
in  the  purchase-money  under  an  arrangement  antecedent 
to  the  contract.1 

§  187.     In  some  cases  where  a  portion  of  the  relief  Where 
claimed  might  affect  the  person  in  actual  possession  of  the  relief 
the  property,  that  person  may  properly  be  made  a  party  Sect 
to  an  action  for  the  specific  performance  of  the  contract  j  ?n  p°£ 
as  for  instance,  where  the  purchasers,  a  railway  company, sesslon- 
being  in  possession  of  the  land  contracted  to  be  pur- 
chased leased  it  to  another  railway  company,  who  opened 
and  worked  a  railway  over  it,  and  the  unpaid  vendors 
filed  their  bill  against  both  companies  for  performance  of 
the  contract,  declaration  of  the  vendors'  lien,  and  the 
appointment  of  a  receiver.2     "  Ordinarily,"  said  Stuart 
V.C.,3  "  a  person  not  being  a  party  to  the  contract  ought 
not  to  be  brought  before  the  Court.     But  it  is  otherwise 
where  possession  is  sought  by  the  bill,  and  the  person  in 
possession  will  be  affected  by  the  decree.     Therefore  the 
South- Western  Company  [the  lessees]  have  been  properly 
brought  here." 

§  188.     Lastly,  there  are  provisions  in  the  Eules  by  Bxcep- 
which  the  present  practice  of  the  Court  is  regulated,4  ^nder 
and  in  the  Land  Transfer  Act,  1875,5  by  virtue  of  which  "^ 
strangers  to  the  contract  may,  in  certain  cases,  be  brought sions' 
into  the  position  of  defendants  to  an  action  for  enforcing 
its  specific  performance. 

1  West  Midland  Railway  Co.  v.  2  Bishop  of    Winchester  v.  Mid- 
Nixon,  1   H.  &  M.  176.     Consider  Hants  Railway  Co.,  L.  E.  5  Eq.  17. 
Muston  v.  Bradsliaw,  15  Sim.  192,  Cf.  Churchill  v.  Salisbury  &  Dorset 
wherethsinterestclaimed'wascreatecl  Railway  Co.,  23  W.  B.  534,  894. 
subsequently  to  the  contract,  and  cf.  3  L.  B.  5  Eq.  at  p.  21. 
Aberaman  Ironworks  v.  Wickens,L.  E.  4  See  §  168  et  seq. 
4  Oh.  101 ;  Wilson  v.  Thomson,  23  5  See  §§  173,  1110. 
W.  E.  744. 
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OF  THE  DEATH  OE  A  PARTY  TO  THE  CONTRACT. 

§  189.  The  general  rule,  that  parties  to  the  contract 
must  alone  be  parties  to  the  action,  is  further  modified 
by  certain  circumstances,  one  of  which,  namely,  the 
death  of  a  party  to  the  contract,  will  now  be  considered. 
By  this  circumstance,  with  the  exception  to  be  mentioned 
hereafter,1  the  obligation  to  perform,  and  the  right  to  call 
for  the  performance  of,  the  contract  devolve  on  the  repre- 
sentatives of  the  party  dying. 

§  190.  If  the  vendor  of  real  estate  die  before  com- 
pletion, the  contract  may  be  enforced  either  by  the 
purchaser 2  or  by  the  personal  representative  of  the 
vendor;3  but  in  both  cases  the  heir4  or  devisee5  must 
be  a  party,  as  having  an  interest  in  disputing  the 
contract :  and  it  makes  no  difference  that  the  legal 
estate  is  outstanding  in  a  trustee.6  As  a  purchaser  has 
no  right  to  insist  on  having  the  will  proved  against  the 
heir,  he  is  not  a  necessary  party  where  there  are  devisees 
of  the  estate  in  question.7 


1  See  infra,  §  199. 

2  Hinton  v.  Hinton,  2  Ves.  Sen. 
631  ;  Barker  v.  Hill,  2  Rep.  in  Ch. 
218. 

3  Baden  v.  Countess  of  Pembroke,  2 
Vern.  212. 

4  Roberts  v.  Marchant,  1  Ha.  547  ; 
S.C.  1  Ph.  370  ;  Lacon  v.  Mertins,  3 
Atk.  1  ;  Hoddel  v.  Pugh,  33  Beav. 
489  (costs) ;  of.  Longinotto  v.  Moras, 
26  L.  T.  828  (lease). 

5  Galton  v.  Emuss,  1  Coll.  243  ; 
Hale  v.  Bushill,  35  Beav.  343  ;  Pur- 
ser v.  Darby,  4  K.  &  J.  41  (costs). 


See  too  London  and  South-Western 
Railway  Co.  v.  Bridger,  12  W.  R.  948. 
As  to  the  cestuis  que  trust  of  real 
estate  devised  in  trust,  see  15  &  16 
Vict.  o.  86,  s.  42,  rule  9  ;  Ord.  XVI. 
rr.  7,  11. 

0  Roberts  v.  Marchant,  1  Ha.  547, 
1  Ph.  370.  Distinguish  Fowler  v. 
Lightburne,  11  Ir.  Ch.  R.  495,  500. 

7  Harris  v.  Ingledew,  3  P.  Wms. 
91 ;  Cotton  v.  Wihon,i&.  190;  Wake- 
man  v.  Countess  of  Rutland,  3  Ves. 
233 ;  Morrison  v.  Arnold,  19  Ves.  670 ; 
Beales  v.  Lord  Rokeby,  2  Mad.  227. 
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§  191.     Formerly,  where  the  heir  was  an  infant,  a  pamii. 
difficulty  arose  j1  but  this  has  been  overcome  by  the  7th  — : — — 

"  **  Trustee 

section  of  the  Trustee  Act,  1850,  by  virtue  of  which  Act,  i860, 
where  an  infant  is  seized  or  possessed  of  any  lands  upon 
any  trust,  it  is  lawful  for  the  Court  to  make  an  order, 
vesting  such  lands  in  such  person  or  persons  in  such 
manner  and  for  such  estate  as  the  Court  shall  direct : 2  and 
under  the  30th  section  of  the  same  Act,  the  Courtis  enabled, 
where  it  decrees  specific  performance  of  a  contract  concern- 
ing any  lands,  to  declare  that  any  of  the  parties  to  the  action 
are  trustees  of  the  lands  or  any  part  of  them.3  It  has  been 
held  under  these  sections  that  where  the  contract  is 
merely  executory,  the  Court  cannot,  on  petition  only,  declare 
the  heir  of  the  vendor  a  trustee  for  the  purchaser,4  but  that 
it  can  do  so  where,  during  the  vendor's  life,  the  contract 
has  been  executed  by  payment  of  the  purchase-money  and 
the  execution  of  a  formal  covenant  to  surrender.5 

§  192.  Where  the  vendor  leaves  a  widow,  who,  but  Widow, 
for  the  contract,  would  be  entitled  to  freebench,  the 
contract  may  be  enforced  against  her,  and  she  must  be  a 
party  ;6  and  the  same  practice  must  be  pursued  in  cases 
of  dower  of  widows  married  since  the  1st  of  January, 
1834.7 

§  193.     Where  a  binding  contract  has  been  made  by  Contract 

3  Y  ,         enforced 

a  vendor  who  subsequently  dies,  it  would  seem  that,  by  credi- 
if  the  executors  decline  to  enforce  the  performance,  or  to 
compel  the  purchaser  to  do  so,  an  action  may  be  brought 
for  the  purpose  of  executing  the  contract  by  the  creditors 
of  the  deceased  vendor  against  the  executors  and  heir  of 
the  vendor  and  the  purchaser.8 

8  194.     In  a  case 9  where  executors  of  a  vendor  of  Executors 

1  Bullock  v.  Bullock,  1  J.  &  W.  603.      631,  638  ;  Brown,  v.  Raindle,  3  Ves. 

2  Be  Howard,  5  De  G.  &  Sm.  435.      256.  , 
8  As  to  the  costs  of  the  infant  heir          7  3  &  4  Wm.  IV.  c.  105. 

see  Barker  v.  Vendbles,  13  W.  E.  803.  8  See  Johnson  v.  Legarcl,  T.  &  H. 

4  Be  Carpenter,  Kay,  418.  281  ;  1  Mad.  Ch.  369. 

5  Be  Owning,  L.  R.  5  Ch.  .72.  5  Newton  v.  Metropolitan  Railway 
°  ffinton  v,  Hinton,  2  Ves.  Sen.  Co.,  1  Dr.  &  Sm.  583. 

o  2 


suing 
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PChTiiiT'  leaseholds   to    a   railway  company  filed    their   bill   for 
^^ —  specific  performance,  alleging  (truly)  that  they  had  not 
probate,     proved  the  will,  but  before  the  hearing  of  an  interlocu- 
tory motion  to  restrain  the  company  from  continuing  in 
possession,  the  probate  had  been  obtained,  it  was  held 
that  the  defendants  could  not  resist  the  motion  on  the 
ground  of  the  bill  being  demurrable. 
Death  §  195.     If  the  purchaser  die  before  completion,  the 

chaser'  contract  may  be  enforced  either  by  or  against  the  vendor 
or  the  heir  or  devisee  of  the  purchaser ;  the  personal 
representative  being  a  party  as  having  an  interest  in 
disputing  the  contract,  and  as  being  the  hand  to  pay  the 
purchase-money ; 1  and  the  heir  or  devisee  of  the  pur- 
chaser being  a  party  as  being  the  person  entitled  to  have 
the  estate  conveyed  to  him,  and  to  insist  on  a  proper 
inquiry  into  the  title.2 
Heir  or  §  196.     The  heir  or  devisee  has  no  right  to  insist 

on  the  completion  of  a  purchase,  except  where  the 
contract  is  such  as  might  have  been  enforced  against  his 
ancestor  or  testator ;  for  otherwise  he  would  be  able  to 
take  the  purchase-money  from  the  personal  estate,  in 
order  to  purchase  for  himself  that  which  his  ancestor 
was  not  bound  to  purchase,  and  perhaps  never  would 
have  purchased.3 
vendor         8  197.     In  a  case  where,  after  a  suit  had  been  instituted 

ordsrscl 

to  revive,  by  a  vendor  against  a  purchaser,  and  a  reference  of  title 
and  report  in  favour  of  it  had  been  made,  the  purchaser 
died,  the  Court,  on  the  application  of  his  real  and  per- 
sonal representatives,  ordered  the  plaintiff  to  revive,  or, 
in  default  thereof,  that  his  bill  should  stand  dismissed.4 

1  Buclcmaster  v.  Harrop,  7  Ves.  Buckmaster  v.  Harrop,  13  Ves.  471, 
341  ;  S.C.  13  Ves.  456,  where  the  472  ;  Savage  v.  Carroll,  1  Ball  &  B. 
residuary  legatees  were  made  parties;  265,  281 ;  Garnett  v.  Acton,  28  Beav. 
and  see  Holt  v.  Holt,  2  Vern.  322  ;  333  ;  Collier  v.  Jenkins,  Sou.  295. 
Brafield  v.  Scriven,  22  W.  R.  202  Consider  Ingle  v.  Richards  (No.  1), 
(decree  against  executor  with  costs).  28  Beav.  361,  364. 

2  Townsend  v.  Champernowne,  9  4  Norton  v.  White,  2  De  G.  M.  & 
Pri.  130.  G.  678. 

3  Broome  v.  Monck,  10  Ves.  597  ; 
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8  198.     Where  a  person  who  has  agreed  to  take  a  PAET  n. 

1  T  1  1         ■         ■  1  Gh-iii' 

lease  dies,  the  executors  admitting  assets  may  be  com- 

pelled  to  take  a  lease,  the  covenants  being  so  qualified  as  proposed 
that  the  executors  shall  be  no  further  liable  thereon  than 
they  would  have  been  on  the  covenants  which  ought  to 
have  been  entered  into  by  their  testator.1 

§  199.     The  maxim  actio  personalis   moritur   cum  Discharge 
persond  bas  no  reference  to  legal  proceedings  arising  contract 
from  contract.     But  an  exception  to  the  devolution  of  w^erea  ' 
the  liability  to  perform  contracts  by  the  death  of  one  of  JS°£^ 
the  parties,  arises  in  all  cases  in  which  the  personal  skill arf? ie; 

r  ...  quired. 

or  taste  of  one  of  the  contracting  parties  is  required ; 
for  in  such  cases  the  death  of  that  party  discharges  the 
contract,  and  exempts  his  personal  representatives  from 
liability  for  the  breach  of  contract  occasioned  by  non- 
performance after  his  decease,2 — an  exception  obviously 
grounded  on  the  same  principle  as  the  n on- assignability 
of  such  contracts,  hereafter  considered.3  On  this  principle 
it  has  been  decided  that,  if  an  author  contract  to  com- 
plete a  work,  and  die  before  doing  so,  his  executors 
will  be  discharged  from  the  contract ;  4  or,  if  a  master 
contract  to  teach  an  apprentice,  and  die  before  the 
expiration  of  the  term,  his  representatives  will  be  equally 
excused.5  And  in  one  case  a  contract  to  build  a  light- 
house was,  from  the  skill  and  science  involved  in  its 
performance,  held  to  be  a  personal  contract.6  This 
principle  would,  of  course,  apply  as  much  in  actions 
for  specific  performance  as  in  actions  for  damages. 

1  Phillips  v.  Everard,  5  Sim.  102 ;  2  Per  Lord  Wensleydale  in  Siboni 

Stephens  v.  Hotham,  1  K.  &  J.  571.  v.  Kirkman,  1  M.  &  W.  423. 
See  also  Page  v.  Broom,  3  Beav.  36.  3  See  infra,  §  203. 

Distinguish  Blosse  v.  Prendergast  (13  i  Marshall  v.  Broadhurst,  1  Tyrtv. 

Ir.    Oh.   R.    373),  where   the   lease  349  ;  S.  C.  1  Crompt.  &  Jer.  405. 
had  been  executed  by  the  lessor,  but  °  Baxter  v.  Burfield,  2  Str.  1266. 

not  by  the  lessee,  before  the  latter's  6  Per  Patteson  J.  in    Wentworth 

death.  v.  Code,  10  A.  &  E,  45. 
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PROPERTY. 

part  ii.  §  200.  As  a  general  rule,  the  benefit  of  a  contract 
— r^-  may  be  assigned  in  Equity,  and  the  assign££can  enforce 
ment  of  specific  performance  of  it,  making  his  assignor  a  party.1 
tract.0n"  Thus,  for  example,  where  there  was  a  contract  for  a  lease, 
which  contained  nothing  to  show  that  it  was  made  with 
the  assignor  (who  had  become  insolvent)  from  any 
personal  motive,  and  the  assign  was  solvent,  the  con- 
tract was  enforced  in  favour  of  the  assign.2  Similarly, 
where  there  is  nothing  personal  in  the  contract  or  the 
motives  to  it,  a  person  who  has  appeared  as  agent  may 
afterwards  disclose  himself  as  a  principal,  and  enforce 
the  contract  in  his  own  name.3  And  where  A.  con- 
tracted for  an  estate  from  B.,  A.  having  previously  agreed 
with  C.  to  sell  the  estate  to  him,  and  B.  resisted  per- 
formance on  this  amongst  other  grounds  ;  the  price  being 
adequate,  and  B.  not  suggesting  that  he  had  ever  refused, 
or  was  unwilling,  or  would  have  objected  to  treat  with 

1  Of  course  if  a  new  contract  has  refused  to  grant  specific  performance 
been  come  to  between  the  assignee  of  a  contract  for  a  lease  to  an  assignee, 
and  the  person  who  originally  con-  except  upon  the  terms  of  the  assignor 
tractedwith  the  assignor, the  assignor  entering  into  the  covenants  of  the 
is  not  a  necessary  party  to  an  action  lease.  This  decision  was  affirmed 
brought  on  the  new  contract.  by  Lord  Lyndhurst,    12  L.  J.  Ch. 

2  Crosbie  v.   Tooke,  1   My.  &   K.  158.     See  infra,  §  205. 

431  ;    Morgan  v.   Rhodes,  id.   435.  3  Fellowes  v.  Lord  Gwydijr,  1  R. 

But  see  Dowell  v.  Dew,  1  Y.  &  C.      &  My.  83. 
C.C.  345,  where  Knight  Bruce  V.C. 
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C,  or  might  have  obtained  better  terms  from  him,  had  part  n. 

he  known  the  real  circumstances  of  the  case,   specific — '— 

performance  was  granted  at  the  suit  of  A.  and  C.1 

S  201.     An  assign  of    a  contract  by  way  of  mort-  Assign- 

.  .n  -.  r-  mentby 

gage  may  enforce  his  security  by  means  of  specific  per-  way  of 
formance.  Thus,  in  a  case  decided  by  Lord  Hatherleym 
(then  Wood  V.C.),  where  A.  had  agreed  to  sell  certain 
property  to  B.,  and  then  had  mortgaged  his  interest 
under  this  contract  to  C,  and  C.  had  assigned  his  mort- 
gage to  D.,  it  was  held  that  D.  (submortgagee)  might 
maintain  a  bill  against  the  purchaser  B.  for  the  perform- 
ance of  the  original  contract  between  him  and  A.2 

§  202.  The  assignability  of  contracts  in  Equity  is  Excep- 
however  subject  to  some  exceptions  and  limitations, 
which  for  the  most  part  fall  under  one  or  other  of  the 
following  classes,  viz.  :  (i.)  where  the  contract  is  per- 
sonal ;  (ii.)  where  the  contract  contains  a  provision 
against  assignment;  and  (iii.)  where  the  assignment  is 
illegal  or  contrary  to  public  policy. 

§  203.     (i.)  It  is  an  obvious  principle,  thai  where  the  i.  where 
learning,  skill,  solvency,  or  any  personal  quality  of  one  tracUs* 
of  the  parties  to  the  contract  is  a  material  ingredient  in  Pemmal- 
it,  then  the  contract  can  be  performed  by  him  alone.     It 
may  be  a  matter  of  indifference  to  A.  whether  B.  or  C. 
be  the  purchaser  of  the   stock   or  paid-up  shares  he  is 
sellino- ;  but  it  is  a  matter  of  great  moment  whether  a 
distin  crushed  artist,  or  his  nominee,  paint  a  picture  for 
which  A.  may  have  agreed  to  pay  a  certain  sum.     Ac- 
cordin°Ty,  in  the  case  of  contracts  of  the  latter  kind,  it  is 
not  competent  to  a  person,  who  has  appeared  as  agent 
for  a  principal  on  whose  personal  qualities  reliance  has 
been  placed,  to  show  himself  to  be  the  principal  and  to 
sue  in  his  own  name  :3  in  respect  of  such  contracts  bank- 

i  Ndthorpe    v.    Hole/ate,   1    Coll.  ground,  refused. 

20g              "  ■'  Per   Alderson  B.  in  Rai/ner  v. 

2  Brownev.  London  Necropolis  Co.,  Grote,  15  M.  &  W.  365.     See  supra, 

6  W.  R.  188.     In  this  case,  however,  §  199. 
specific  performance  was,  on  another 
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Vq^t-Il  ruptcy  confers  no  claim  on  the  trustee  ;l  and  the  benefit 

' of  such  contracts  is  incapable  of  being  assigned.2 

instances.  §  204.  Thus,  where  a  contract  established  a  personal 
relation  between  an  author  and  his  publisher,  it  wa,s  held 
that  it  was  incapable  of  assignment.3  So  where  a  coach- 
builder  contracted  with  A.  to  supply  him  with  a  chariot 
for  five  years,  and  within  that  period  the  coachbuilder 
assigned  the  contract  to  a  third  person,  it  was  held  that 
A.  had  a  right  to  have  the  benefit  of  the  judgment  and 
taste  of  the  coachbuilder  to  the  end  of  the  term,  and  con- 
sequently that  an  action  brought  by  the  coachbuilder 
and  his  assign  against  A.  could  not  be  maintained.4  So 
also  where  a  lessee  in  insolvent  circumstances  suffered 
another  person  to  become  the  apparent  owner  of  the 
farm,  but  with  a  secret  trust  for  himself,  and  the  land- 
lord, supposing  the  trustee  to  be  the  rightful  owner,  and 
trusting  to  his  solvency,  entered  into  a  contract  with  him 
to  grant  him  a  new  lease, — in  a  suit  by  the  original 
lessee  against  the  landlord,  specific  performance  of  this 
contract  was  refused,  the  Court  considering  that  the 
landlord  had  entered  into  it  expecting  to  have  the  cove- 
nants of  a  man  of  substance,  which  he  could  not  do,  as 
there  would  be  no  Equity  to  compel  the  trustee  to  enter 
into  the  covenants.5  And  so  again,  if  a  landlord  trusts 
to  the  skill  of  a  person  who  is  in  fact  a  secret  trustee,  he 
will  not  be  obliged  to  execute  the  contract  for  the  cestui 
que  trust.6 
Contracts       R  205.     How  far,  in  the  case  of  an  ordinary  contract 

for  leases.         °  * 

for  a  lease,  the  intended  lessor  relies  on  the  solvency  of 

1  Per  Lord  Abinger  C.B.  in  Gibson      of  walks). 

v.  Carruthers,  8  M.  &  W.  343.     Cf.  3  Stevens  v.   Benning,  1    K.  &  J. 

Drake  v.  Mayor  of  Exeter,  1  Eq.  Cas.  168. 

Abr.  53  (and  the  notes  to  Hovenden's  4  Robson  v.  Drummond,  2  B.  &  Ad. 

edition  of  Freeman,  vol.  ii.,  p.  153)  ;  303. 

also    Vundenanker   v.    Desorouijh,    2  b  O'Herlihy  v.   Hedges,   1   Sell.  & 

Vein.  96  ;  Moyses  v.  Little,  id.  194.  Lef.  123. 

2  Distinguish  Jalabert  v.  Duke  of  6  S.C. ;  per  Grant  M.B.  in  Feather- 
Chandos,  1  Eden,   372    (kcepership  stonawjh  v.  Fenwick,  17  Ves.  313. 
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the  intended  lessee  as  a  personal  qualification,  is  a  point  pabtii. 
on  which  somewhat  different  views  have  been  taken.1  — : — — 
But  it  appears  to  be  now  clear  from  the  judgments  of 
Lord    Lyndhurst    and     Lord     Chelmsford    that    such 
contracts  are  assignable  and  may  be  enforced  by  the 
assign.2 

§  206.     Again  it  is  presumably  clear  that  if  A.  owed  where 

tliGrfi  is  3 

B.  1000/.  and  B.  then  agreed  to  buy  from  A.  an  estate  Bet-os. 
for  2000Z.,  no  assign  of  A.  could  sue  B.  for  performance 
except  upon  the   terms  of  giving  B.  the  benefit  of  the 
set-off  of  1000Z.3 

§  207.  Again  where,  though  the  relation  established  Where 
by  the  contract  may  have  in  it  nothing  personal,  some  previous 
previous  personal  relation  of  favour,  or  otherwise,  between  reiaUon' 
the  contracting  parties  has  been  a  material  motive  to  the 
contract,  it  can  be  enforced  by  that  person  only,  and  not 
by  a  concealed  cestui  que  trust  or  principal  or  assign.  This 
is  illustrated  by  the  case  of  Phillips  v.  Duke  of  Bucking- 
ham :  *  a  negotiation  had  been  entered  into  between  the 
plaintiff  and  the  Duke  for  the  purchase  of  an  estate  by 
the  plaintiff,  which  had  gone  off :  the  plaintiff  then  got 
the  secretary  of  Lord  Chancellor  Nottingham  to  enter 
into  a  negotiation  on  his  behalf,  but  pretending  it  to  be 
for  the  Lord  Chancellor,  or  his  son  the  Solicitor-General : 
the  Duke  had  several  cases  depending  in  Chancery,  and, 
wishing  to  oblige  the  Lord  Chancellor,  entered  into 
articles  ;  but  on  discovering  who  was  the  real  purchaser, 
refused  to  complete  :  according  to  the  report  in  Vernou, 
the  plaintiff's  bill  was  dismissed,  and  the  case  is  con- 

1  Croshie    v.    Toole,    Morgan    v.  life  of  the  person  who  had  to  do 

Modes,  Dowell  v.  Dew,  supra,  §  200.  them. 

BucMand  v.  Papillon,  L.   E.  1  Eq.  '  12  L.  J.  Ch.  164 ;  L.  R  2  Ch. 

477,  2  Ch.  67.      See  also  Stacker  71. 

v.    Dean,    16    Beav.    161,    where,  3  Boulton  v.  Jones,  2  H.  &  N.  564. 

from   the    personal   nature   of  acts  4  1  Vern.  227.     See  also  Harding 

to  he  done,    a  right  of   pre-emp-  v.  Cox,  1  Vern.  227,  n. 
tion  was  held  to  he  limited  to  the 
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Past  ii.  sidered  an  authority  for  the  principle  established  by  such 
— —  dismissal ;  for,  though  it  appears  that  specific  perform- 
ance was  ultimately  granted,  it  seems  to  have  been  only 
on  payment  by  the  plaintiff  of  the  full  value  of  the 
estate,  being  a  sum  greater  than  that  originally  agreed 
on.1  Lord  Thurlow  showed  an  inclination  to  disregard 
these  personal  motives,  considering  it  to  be  immaterial 
in  a  contract  for  an  annuity,  that  the  defendant  was  in 
fact  a  trustee  for  the  son  of  the  plaintiff,  with  whom  he 
had  refused  to  deal.2  But  Lord  Eldon  expressed  dis- 
satisfaction with  that  decision  ; 3  and  the  law  seems  now 
to  be  that  where  one  person  is  deceived  as  to  the  real 
party  with  whom  he  is  contracting,  and  that  deception 
either  induces  the  contract  or  renders  its  terms  more 
beneficial  to  the  deceiving  party  or  more  onerous  to  the 
deceived,  or  where  it  occasions  any  other  loss  or  incon- 
venience to  the  deceived  party,  there  the  contract  cannot 
be  enforced  against  him  :  but  that  where  none  of  these 
circumstances  can  be  shown  to  follow  from  the  decep- 
tion, the  contract  may  be  enforced.4 
Pothier  §  208.  "  Does  error  in  regard  to  the  person  with 
in  regard  whom  I  contract,"  asks  Pothier,5  "  destroy  the  consent 
soncon.61"  and  annul  the  contract?  I  think  that  this  question 
tracted  ought  to  be  decided  by  a  distinction.  Whenever  the 
consideration  of  the  person  with  whom  I  am  willing  to 
contract  enters  as  an  element  into  the  contract  which  I 
am  willing  to  make,  error  with  regard  to  the  person 
destroys  my  consent,  and  consequently  annuls  the 
contract  ....  On  the  contrary  where  the  considera- 
tion of  the  person  with  whom  I  thought  I  was  contract- 

1  See  Raithby's  note  (quoting  the      1  Ves.  Jun.  402. 

Reg.  Lib.)  at  p.  229  of  vol.  i.  of  his  3  Bonnet  v.  Sadler,  14  Ves.  528. 

edition  of  Vernon.     And  see  the  4  Fellowes  v.  Gwydyr,  1  Sim.  63, 

case  in  Vernon,  1  St.  Leon.  Vend.  1  R.  &  My.  83. 

p.  349,  n.,  10th  ed.     See  also  Scott  5  Traitd    des    Obligations,   §    19. 

v.  Langstaffe,  cited  Lofft.  797.  See  Smith  v.    Wheatcroft,  L.  R.   9 

2  Lord  Irnham  v.   Child,  1   Bro.  Ch.  D.  223. 
C.C.  92.  See  also  Jordan  v.  SawJcins, 
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ing  does  not  enter  at  all  into  the  contract,  and  I  should  part  n, 

have  been  equally  willing  to  make  the  contract  with  any • 

person  whomsoever  as  with  him  with  whom  I  thought  I 
was  contracting,  the  contract  ought  to  stand." 

§  209.  The  same  principle  of  course  applies  to  assign-  The  prm- 

.01  r-        1  -1  •       ciPle  illus- 

ments.     00  where  a  contract  for  a  lease  was  entered  into  trated. 

by  a  lady  with  her  son-in-law  for  his  personal  accommoda- 
tion in  the  mansion  house  and  demesne  lands,  in  the 
nature  of  a  family  transaction,  the  Court  refused  specific 
performance  at  the  suit  of  his  assignees  in  bank- 
ruptcy.1 

§  210.   (ii.)  Where  the  contract  stipulates  that  the  in-  a.  where 

,  .  r.  f  •       i     ii  •      there  is  a 

strument  to  be  executed  in  periormance  of  it  shall  contain  proviso 
a  proviso  against  assignment,  this  operates  to  prevent,  afsTgn- 
not  only  an  assignment  of  the  interest  when  perfected,  ment 
but  also  of  the  contract  to  grant  it.2     But  the  benefit  of 
the  proviso  may  of  course  be  waived  for  the  purposes 
of  specific  performance ;    as   where   the  assign    of  the 
intended  lessee  was  recognised  by  the  intended  lessor  as 
tenant.3 

8  211.  (iii.)  The  statute  32  Henry  VIII,  c.  9,  which  ism.nie- 

cfllitv  of 

intituled  the  Bill  of  bracery  and  buying  of  titles,  prohibits  assign- 
any  person  from  selling  or  buying  any  pretended  rights 
or  titles  to  any  lands,  except  the  vendor  has  been  in 
possession  of  the  same,  or  of  the  reversion,  or  in  receipt 
of  the  rents  thereof,  for  a  year  before  the  sale ;  but  it 
provides  that  it  shall  be  lawful  for  the  person  in  pos- 
session to  buy  in.  any  pretended  title.  In  Sharp  v. 
Carter,*  and  Hitchens  v.  Landor,5  pleas  founded  on  this 
statute  were  allowed.     In  a  case  6  before  the  Court  of 


1  Flood  v.  Finlay,  2  Ball  &  B.  9.  5  G.  Coop.  34.    See  also  Wall  v. 

2  Weatherall  v.  Geering,  12  Ves.  Stubbs,  1  Mad.  80  ;  S.  C.  2  V.  &  B. 
504  ;  cf.  Jalabert  v.  Duke  of  Chandos,  354. 

1  Eden,  372.  6  Doe  d.  Williams  v.  Evans,  1  C. 

3  Dowdl  v.  Dew,  1  Y.  &  C.  C.  C.  B.  717.    See  also  per  Montague  C.J. 
345  ;  12  L.  J.  Ch.  158.  in  Partridge  v.  Strange,  Plowd.  88. 

3  P.  Wms.  375. 
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part  ii.  Common  Pleas,  A.  the  owner  of  a  term  died  in  1828, 
— ^-  and  B.  his  brother,  who  had  previously  been  in  possession 
of  part  of  the  premises,  then  took  possession  of  the  whole, 
and  continued  so  until  1829,  when  he  died,  leaving  all 
his  interest  in  the  property  to  C,  who  thereupon  entered 
and  remained  in  undisputed  possession  until  1841,  when 
D.,  a  brother  of  A.,  the  original  termor,  took  out  ad- 
ministration to  him,  and  sold  his  interest  in  the  property, 
as  such  administrator,  for  101.  :  the  transaction  was  held 
to  be  void  both  by  the  Common  Law  and  under  the 
statute.  Wherever  a  contract  gives  rise  to  a  pretended 
right  or  title  to  any  lands  and  to  nothing  more,  the 
assignment  of  such  a  contract  would  be  within  the 
statute. 

§  212.  But  a  transfer  of  an  expectancy  is  not  within 
the  mischief  of  the  statute  ;  for  the  sale  of  an  expectancy 
is  not  an  allegation  of  any  present  right  or  title,  but  of 
the  possibility  of  one  thereafter  to  exist.1 

§  213.  The  principle  on  which  the  statute  of 
Henry  VIII.  is  founded,  and  which  gives  rise  to  the 
doctrines  of  champerty  and  maintenance,  namely,  that 
persons  ought  not  to  be  allowed  to  come  in  for  the  mere 
purpose  of  litigating  rights  which  others  are  not  disposed 
to  enforce,  applies  to  render  void  some  cases  of  assignment 
Avhich  are  not  strictly  within  the  above  statute.  Thus, 
whilst  it  is  clearly  lawful  to  assign  a  right  at  the  time  undis- 
puted, and  if,  from  circumstances  afterwards  discovered, 
a  necessity  arises  for  litigation  against  third  parties,  the 
assign  may  maintain  his  action  f  yet  it  is  as  clearly  against 
public  policy  to  allow  of  the  assignment  of  a  mere  naked 
right  to  bring  an  action  for  a  matter  in  dispute.3    On  this 


Transfer 
of  expec- 
tancy. 


Mainte^ 
nance. 


1  Cooh  v.  Field,  15  Q.  B.  460. 

2  Wilson  v.  Short,  6  Ha.  366. 

3  Prosser  v.  Edmonds,  1  T.  &  C. 
Ex.  481.  With  the  distinction  be- 
tween this  and  the  preceding  case, 
compare  the  distinction  between 
furnishing  evidence  for  the  recovery 


of  property  without  a  view  to  litiga- 
tion, and  furnishing  evidence  to 
maintain  litigation,  Sprye  v.  Porter,  7 
El.  &  Bl.  58,  and  note  that  the  state- 
ment in  the  text  does  not  apply  to  a 
trustee  in  bankruptcy.  Seear  v. 
Lawson,  15  Ch.  D,  426. 
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ground  the  Irish  Court  of  Chancery  refused  its  assistance  part  11. 

Ch   iv 

to  enforce  the  performance  of  a  contract  by  a  person  out  — : — — 
of  possession,  to  grant  a  present  lease  to  a  person  who  was 
at  the  time  apprised  that  he  could  not  obtain  possession 
except  by  a  suit.1  "I  do  not  hesitate  to  say,"  said 
Turner  L.J.2  "that,  in  my  opinion,  the  right  to  com- 
plain of  a  fraud  is  not  a  marketable  commodity,  and 
that  if  it  appears  that  an  agreement  for  purchase  has 
been  entered  into  for  the  purpose  of  acquiring  such  a 
right,  the  purchaser  cannot  call  upon  this  Court  to 
enforce  specific  performance  of  the  agreement.  Such  a 
transaction,  if  not  in  strictness  amounting  to  main- 
tenance, savours  of  it  too  much  for  this  Court  to  give 
its  aid  to  enforce  the  agreement." 

§  214.  Upon  principles  of  public  policy  contracts  by  Public 
which  railway  or  public  companies  seek  to  devolve 
business,  or  delegate  powers,  with  which  they  are  en- 
trusted, on  persons  to  whom  the  legislature  has  not 
entrusted  them,  and  on  whom  it  has  not  attached  the 
same  responsibilities  that  it  has  on  the  companies,  are 
incapable  of  being  enforced  by  a  Court  of  Equity.3 

§  215.  It  must  be  added  that,  even  where  a  concluded  offer  not 
contract  would  be  assignable,  the   benefit   of  an  offer  able. 
cannot,  it  seems,  be  transferred,  by  the  person  to  whom 
it  is  made,  to  a  third  person.     "  In  case  of  an  offer  by 
A.  to  sell  to  B.,  an  acceptance  of  the  offer  by  C.  can 
establish  no  contract  with  A.,  there  being  no  privity."4 

§  216.     The  assign  of  a  contract  may,  as  has  been  The  rights 

1  Bayly  v.  Tyrrell,  2  Ball  &  B.  Eastern  Counties  Railway  Co.,  9  Ha. 
358.  In  this  case  the  lease  to  the  306  ;  Winch  v.  Birkenhead  Lan- 
plaintiif  had  been  actually  executed.  cashire  &  Cheshire  Junction  Railway 

2  In  Be  Hoghtou  v.  Money,  L.  R  Co.,  5  De  G.  &  Sm.  562  ;  London, 
2  Ch.  at  p.  169,  affirming  S.  C.  L.  R.  Brighton,  and  South  Coast  Railway 
1  Eq.  154.  Vo.  v.   London  and  South  Western 

3  Johnson  v.  Shrewsbury  and  Bir-  Railway  Co.,  4  De  G.  &  J.  362. 
minyham  Railway  Co.,  3  De  G.  M.  4  Meynell  v.  Surtees,  3  Sm.  &  Gif. 
&    G    914;   Beman  v.  Rufford,   1  101,117;  Boulton  v.  Jones,  2  H.  & 
Sim.  N.  S.  550 ;  S.  0.  7  Rail.  C.  N.  564. 

48 ;  Great  Northern  Railway  Co.  v. 
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part  ii.  shown ,  sue  on  it ; *  but  he  cannot  by  notice  to  the  other 


Ch. 


party  to  the  contract  deprive  him  of  the  right  to  corn- 
assign  plete  it  with  the  original  contractor,  or  make  him  re- 
contact,    sponsible  for  any  loss  which  may  result  to  the  assign 

from  the  completion  of  the  contract  with  his  assignor.2 

Extent  §  217.     Questions  may  of  course  arise  as  to  the  extent 

assign's     0I"  the  contract  to  the  benefit  of  which  the  assign  is  en- 

nght.       titled.     Thus  where  a  lease  was  agreed  to  be  granted  to 

A.  of  an  hotel  near  a  station,  and  it  was  further  agreed 

that  A.  should  have  the  occupation  of  the  refreshment 

rooms,  the  question  arose  whether  the  assign  of  the  lease 

granted  to  A.  was  entitled  to  sue  for  the  occupation  of 

the  refreshment  rooms.     It  was  held  in  the  affirmative.3 

Assign-  §  218.     Where  a  contract  has  been  entered  into  for 

the  pro-     the  sale  of  property,  and  that  property  is  afterwards 

pe  7'       aliened  or  assigned,  or  contracted  to  be  aliened  or  as- 

Assign  .  . 

adefen-  signed,  and  the  alienee  or  assign  lias  notice  of  the 
original  contract,  he  is  liable  to  its  performance  at  the 
suit  of  the  purchaser.  "  If,"  said  Lord  St.  Leonards,4 
"  the  contract  is  a  binding  one,  it  can  be  enforced  against 
any  party  in  whom  is  vested  the  legal  and  beneficial 
interest  in  the  property."  "  If,"  said  Lord  Kosslyn,5  "  he 
is  purchaser  with  notice,  he  is  liable  to  the  same  equity, 
stands  in  his  place,  and  is  bound  to  do  that  which  the 
person  he  represents  would  be  bound  to  do  by  the 
decree."  This  principle  has  been  acted  on  in  numerous 
cases.6 

1  Cf.  Birmingham  Canal  Co.  v.  8  Jachon's  case,  5  Vin.  Abr.  543, 
Cartwright,  11  Ch.  D.  421  (covenant  pi.  3  ;  Howard,  v.  Hopkins,  2  Atk. 
to  give  right  of  preemption).  371  ;  Ford,  v.  Gompton,  2  Bro.  C.  C. 

2  MeCreight  v.  Foster,  L.  B.  5  32,  &  Belt's  n.  2 ;  Jalabert  v.  Duke 
Ch.  604  ;  affirmed  s.  n.  Shaio  v.  of  Chandos,  1  Eden,  372  ;  Brooke  v. 
Foster,  L.  B.  5  H.  L.  321;  Crab-  Hewitt,  ZYes.  253;  Knollysv.  Alcock, 
tree  v.  Poole,  L.  B.  12  Eq.  13.  5  Ves.  648 ;  Meux  v.  Maliby,  2  Sw. 

3  Flanagan  v.  Great  Western  Bail-  277  ;  Spence  v.  Hogg  (before  Shad- 
wayCo.,  L.  B.  7  Eq.  116.  well  V.C.    and    Lord   Cottenham), 

4  In  Saunders  v.  Cramer,  3  Dr.  &  1  Coll.  225  ;  Dowell  v.  Dew,  I  Y.  & 
War.  99.  C.  C.  C.  345  ;  affirmed  12  L.  J.  Ch. 

5  In  Taylor  v.  Stibbert,  2  Ves.  158  ;  Crofton  v.  Ormsby,  2  Sch.  & 
Jnn.  437.    '  Let  583  ;  Potter  v.  Sanders,  6  Ha. 
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§  219.     In   particular   the   principle   applies   to  mi-  paktii. 
registered  contracts  relating;  to  land  in  register  counties. 


ITnregis- 

Such   contracts    may   be    enforced    against   subsequent  tercd  con- 
purchasers  "who  may  have  obtained  conveyances  which  register 
they  have  registered,  if  they  have  notice  of  such  prior00  " 
contracts.1 

§  220.     Where  a  person  having  a  prior  title  gets  in  Owner  of 
the  subsequent  estate  which  is  affected  by  the  contract,  afieeted  e 
and  has  notice,  he  cannot  protect  himself  from  the  per- by  notloe- 
formance  of  the  contract  by  his  elder  title  :  thus,  where 
an   equitable  mortgagor  entered   into  a  contract  for  a 
lease,   and   then   the   mortgagee,  whose   mortgage   was 
prior  to  the  contract,  bought  the  estate  with  notice,  he 
ay  as  held  bound  to  specifically  perform  the  contract : 2 
and  again  where  A.,  having  only  the  equity  of  redemp- 
tion, agreed  to  sell  to  B.,  and  subsequently  both  A.  and 
his  mortgagee  conveyed  to  C,  who  had  notice  of  A.'s 
contract   with    B.,  it    was    held   that  B.  might   enforce 
specific  performance  against  C.3 

§  221.  This  principle  of  notice,  under  somewhat  Mortiodk 
peculiar  circumstances,  was  applied  by  Lord  Eldon  in v' Buller' 
the  case  of  Mortloch  v.  Butler : 4  there  the  plaintiff 
alleged  that  a  contract  had  been  entered  into  by  trustees 
of  a  marriage-settlement,  who  had  a  power  to  sell  with 
the  consent  of  the  husband  and  wife  :  after  the  bill  was 
filed,  the  wife  died,  and  the  husband's  estate  for  life  and 
remainder  in  fee  were  brought  together,  and  the  legal 

1  ;  Hersey  v.  Giblett,  18  Beav.  17-1 ;  tioned  case,  cf.  infra,  §  225. 

Shaw  v.  Thackray,  1  Sm.  &  G.  537  ;  1  Per  James  L.J.    in    Greaves  v. 

Goodwin  v.  Fielding,  4  De  G.  M.  &  G.  Tofield,  14  Ch.  D.  at  p.  572. 

90  ;   Waldron  v.  Jacob,  I.  R.  5  Eq.  2  Smith  v.  Phillips,  1   Ke.   694 ; 

131  ;  Reilly  v.  Garnett,  I.  R.  7  Eq.  1,  Mumford  v.    Stohwasser,   L.  R.    18 

and  supra,  §  184.     See  too  Dyas  v.  Eq.  556. 

Cruise,  2  Jon.  &  L.  460  (where  a  3  Lightfoot  v.  Heron,  3  Y.  &  C. 

contract  for  a  lease    was  enforced  Ex.  586. 

against  a  provisional  assignee  in  in-  4  10  Ves.  292,  315. 

solvency)  ;  and  as  to  the  last  men- 
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Ch.  iv. 


Effect  of 
notice  in 
cases  of 
executed 
contracts. 


Contracts 
to  devise 
lands. 


Amal- 
gamation 
of  com- 
panies. 


Bank- 
ruptcy 


power  of  sale  in  the  trustees  was  extinguished.  But  Lord 
Eldon  said  that  if  the  purchaser  had  entered  into  the 
contract  with  the  approbation  of  the  husband  and  wife, 
as  was  -required  by  the  settlement,  the  contract  bound 
the  estate,  and  should  be  made  good  by  those  who  took 
interests,  if  it  could  not  out  of  the  power. 

§  222.  This  principle  is  not  confined  to  executory 
contracts,  but  applies  also  to  the  specific  relief  given  in 
respect  of  covenants  and  other  executed  contracts,  for 
these  may  in  all  cases  be  enforced  against  any  person 
into  whose  hands  the  property  in  question  may  come 
with  notice. 

§  223.  Contracts  to  devise  lands  have  been  enforced 
against  persons  claiming  them  under  the  party  contract- 
ing to  make  the  will.1 

§  224.  One  particular  species  of  assignment  of  a  con- 
tract arises  in  the  cases  in  which  a  railway  or  other  public 
company  has  entered  into  a  contract,  and  subsequently 
becomes  amalgamated  with  some  other  company  :  for  by 
this  process  the  liability  under  the  contracts  of  the 
existing  companies  is  transferred  to  the  new  body  which 
arises  out  of  their  fusion.2 

§  225.     It  may  here  be  noticed  that  if  a  contracting 


1  Goylmer  v.  Paddiston,  2  Ventr. 
353  ;  S.  C.  as  Goihnere  v.  Battison, 
1  Vern.  48.  And  see  further,  as  to 
contracts  to  make  wills  containing 
particular  dispositions,  Lord  Wal- 
pole  v.  Lord  Orford,  3  Ves.  402  ; 
Jones  v.  Martin,  5  Ves.  266,  n.  ; 
Fortescue  v.  LTennah,  19  Ves.  67  ; 
Needham  v.  Kirkman,  3  B.  &  Al. 
531  ;  Needliam  v.  Smith,  4  Enss. 
318  ;  Logan  v.  IVienholt,  1  CI.  &  Fin. 
611  ;  Jones  v.  How,  7  Ha.  267 ;  S.  C. 
9  C.  B.  1  ;  Barkworth  v.  Young,  4 
Drew.  1  ;  Eyre  v.  Monro,  26  L.  J- 
Ch.  757  ;  5  W.  B.  870  ;  Alderson  v. 
Maddison,  5  Ex.  D.  293. 


2  Stanley  v.  Chester  and  Birken- 
head Railway  Co.,  9  Sim.  264  ;  S.  C- 
3  My.  &  Cr.  773  ;  Earl  of  Lindsey 
v.  Great  Northern  Railway  Co.,  10 
Ha.  664  (where  the  cases  of  amalga- 
mation establishing  this  principle 
are  discussed)  ;  Clay  v.  Rufford,  5 
De  G.  &  Sm.  768  ;  Beman  v.  Rufford, 
1  Sim.  N.  S.  550  ;  Balfour  v.  Ernest, 
5  C.  B.  N.  S.  601  ;  Solvency  Mu- 
tual Guarantee  Co.  v.  York,  3  H.  & 
N.  588.  Cf.  Ernest  v.  Nicliolls,  6 
H.  L.  C.  401,  and  as  to  railway 
companies  see  26  &  27  Vict.  c.  92, 
s.  43. 
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party    become   a    bankrupt    or    a    liquidating   debtor,  p£*T.n- 

specific   performance   cannot    be    enforced   asainst  the  — 

*  \  °  of  con- 

trustee  without  bis  consent.1  tractor. 

1  Holloway  v.  Tori,  25  W.  R.  627  Fletcher,  1  P.  Wins.  (6th.  ed.)  738 ; 
(Jessel  M.R.).  Cf.  JFhitworth  v.  Kell  v.  Nohes,  14  W.  R.  908  ;  and 
Davis,  1  V.  &  B.   545  ;  Orlebar  v.      Dyas  v.  Cruise,  2  Jon.  &  L.  460. 


The  doc- 
trine in- 


CHAPTER   V. 

OF   THE   LIABILITY    OF   COMPANIES    FOR   THE   CONTRACTS 
OF  THEIR   PROMOTERS. 

Taetii.       §  226.     Another  very  important  exception  to  the 
■general  rule,  as  to  parties  to  the  contract  alone  being 
parties  to  the  action,  is  furnished  by  the  doctrine  intro- 
troduced    duced  and  acted  on  by  Lord  Cottenham,  that  a  public 

by  Lord  J  %.-,.„ 

Gotten-  company  after  incorporation  may  be  sued  for  the  specific 
performance  of  contracts  entered  into  before  the  passing 
of  its  Act  by  the  promoters, — on  the  ground  that  the 
company  stands  in  the  place  of  the  promoters,  or,  to  use 
the  language  of  Lord  Jeffrey  in  the  Court  of  Session, 
that  the  fact  of  "  a  party  having  passed  from  the  chrysalis 
to  the  butterfly  state " 1  creates  no  difficulty  in  the  en- 
forcement of  such  a  contract. 
Edwards  §  227.  The  principle  was  first  introduced  in  the 
jwnctim  case  of  Edivards  v.  The  Grand  Junction  Railway  Co.  : 2 
Railway  tliere  Moss,  who  was  the  agent  of  the  promoters  of  a 
railway,  entered  into  a  contract  with  the  trustees  of  a 
public  highway,  whilst  the  railway  Bill  was  before 
Parliament,  by  which  Moss  agreed  that  he  would  enter 
into  a  contract  to  the  effect  of  certain  clauses  which 
the  trustees  had  been  desirous  to  have  inserted  into  the 
Bill,  and  would  get  the  same  confirmed  under  the  seal  of 
the  company  intended  to  be  incorporated, — the  contract 
being  expressed  to  be  made  on  the  understanding  that 

1  Caledonian  and  Dumbartonshire  *  1  My.  &  Cr.  650 ;  S.  C.  1  Rail. 

Junction  Railway  Go.  v.  the  Magis-      U.  173;    before    Shad  well  V.C.,   7 
trates  of  Helensburgh,  2  M'Q,  394.  Sim.  337. 
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the  trustees  should  offer  no  opposition  to  the  Bill,  and  pakt  it. 
that  the  contract  should  be  void  on  Moss  delivering;  to  — *'y' 
the  trustees  the  engagement  of  the  intended  company 
to  the  same  effect.  The  Bill  passed  :  the  company  pro- 
posed to  make  a  road  across  the  railway  of  a  narrower 
width  than  that  stipulated  for  by  the  clauses  before- 
mentioned:  on  a  bill  filed  by  the  trustees  against  the 
company  for  a  performance  of  the  contract  and  an  in- 
junction, the  company  was  held  to  be  bound  by  the  con- 
tract entered  into  by  the  promoters  before  incorporation. 
"  The  question,"  said  Lord  Cottenham,  in  delivering 
judgment,1  "is  not  whether  there  be  any  binding  con- 
tract at  Law,  but  whether  this  Court  will  permit  the 
company  to  use  their  powers  under  the  Act  in  direct 
opposition  to  the  arrangement  made  with  the  trustees 
prior  to  the  Act,  upon  the  faith  of  which  they  were  per- 
mitted to  obtain  such  powers.  If  the  company  and  the 
projectors  cannot  be  identified,  still  it  is  clear  that  the 
company  have  succeeded  to,  and  are  now  in  possession 
of,  all  that  the  projectors  had  before  :  they  are  entitled 
to  all  their  rights,  and  subject  to  all  their  liabilities.  If 
any  one  had  individually  projected  such  a  scheme,  and, 
in  prosecution  of  it,  had  entered  into  arrangements,  and 
then  had  sold  and  assigned  all  his  interest  in  it  to 
another,  there  would  be  no  legal  obligation  between  those 
who  had  dealt  with  the  original  projector  and  such 
purchaser  ;  but  in  this  Court  it  would  be  otherwise.  So 
here,  as  the  company  stand  in  the  place  of  the  projectors, 
they  cannot  repudiate  arrangements  into  which  such  pro- 
jectors had  entered  :  they  cannot  exercise  the  powers 
given  by  Parliament  to  such  projectors  in  their  corporate 
capacity,  and  at  the  same  time  refuse  to  comply  with 
those  terms  upon  the  faith  of  which  all  opposition  to 
their  obtaining  -such  powers  was  withheld."  The  same 
principle  was  subsequently  acted  on  by  his  Lordship  in 

1  1  My.  &  Cr.  672. 

11  2 


contract. 
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Part  ii.  the  cases  of  Stanley  v.  The  Chester  and  Birkenhead 

'—^—  Raihoay  Co}  and  Lord  Petre  v.  The  Eastern  Counties 

Railway  Co? 
Condi-  §  228.     The  conditions  under  which  the  doctrine  in 

under       question  is  applicable,  if  they  have  not  been  narrowed 
doctrine    by  subsequent  cases,  have  at  least  been  more   clearly 
cable!11"    denned  than  they  were  in  the  cases  already  referred  to. 
These  conditions  seem   to   be,    (i.)  that   the   company 
must  have  taken  the  benefit  of  the  contract ;  and  (ii.) 
that  the  contract  must  be  for  something  warranted  by 
the  terms  of  the  incorporation. 
i.Thecom-      §  229.     (i.)  The  company  itself,  after  incorporation, 
have  taken  must  either  have  taken  the  benefit  of  the  contract,  or  have 
of  the       otherwise  recognized  it  as  a  contract  binding  on  them. 
It  is  not  enough  that  the  opposition  to  the  intended  Bill 
was  withdrawn,  as  that  is  a  consideration  moving,  not  to 
the  company,  but  to  the  promoters.     Therefore,  where  a 
company  was  incorporated  in  consequence  of  the  with- 
drawal of  the  plaintiff's  opposition,  but  after  that  event 
they  had  not  entered  upon  any  of  the  land,  or  in  anywise 
adopted  the  contract,  except  by  fruitless  negotiations, 
Lord  Eomilly  M.E.  refused  specific  performance  of  the 
contract,  and  declined  to  order  the  defendants  to  admit 
the  validity  of  the  contract  in  an  action  at  Law ; 3  and 
his  Lordship  acted  on  the  same  principle  in  the  case, 
which  shortly  afterwards  came  before  him,  of  Preston  v. 
The  Liverpool  Manchester  and  Newcastle  Railway  Co.* 
In  The  Earl  of  Lindsey  v.  The  Great  Northern  Railway 
Co.5  Lord  Hatherley  (then  V.C.)  explained  the  principle 

1  3  My.  &  Cr.  773 ;  S.  C.  1  Rail.  Vauxhall  Bridge  Co.  v.  Earl  Spencer, 
0.  58 ;  before  Shadwell  V.C,  9  Sim.  Jac.  64. 
264-  3  Gooday  v.   Colchester  &c.   Rail- 

2  1  Kail.  C.  462.     See  also  per  way  Co.,  17  Beav.  132  ;  Williams  v. 
Lord  Cottenham  in    Oreenhalgh  v.  St.  George's  Harbour  Co.,  3  Jur.  N. 
Manchester  and  Birmingham  Bail-  S.   1014  (Lord  Eomilly  M.E.) ;  2 
way  Co.,  3  My.  &  Cr.  791,  and  in  De  G.  &  J.  547. 
Boo  v.    The  London  and    Croydon  4  17  Beav.  115. 
Railway  Co.,  1  Eail.  C.  257;  and  see  ■  10  Ha.  664. 
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of  these  cases  in  a  way  strongly  supporting  the  first  paht  it. 
condition  above-stated.     He  considered  that  the  cases '— 


did  not  proceed  on  the  principle  of  contract  through 
the  agency  of  the  promoters,  but  on  the  principle  that 
the  Court  will  not  allow  a  body  to  exercise  powers 
acquired  by  means  of  a  previous  contract  and  arrange- 
ment, without  carrying  that  contract  and  arrangement 
into  full  effect.  To  this  extent,  the  Court  acts  nega- 
tively ;  but  having  once  acquired  jurisdiction,  then  its 
action  is  positive  as  well  as  negative,  and  therefore  it 
will  not  merely  restrain  the  doing  of  acts  contrary  to 
the  contract,  but  will  enforce  every  portion  of  it.  Lord 
Campbell  also,  in  his  judgment  in  The  Eastern  Counties 
Railway  Co.  v.  Hawhes,1  supported  the  same  view  of 
Lord  Cottenham's  doctrine.  But  it  must  be  added  that 
Lord  St.  Leonards,  from  the  observations  he  made  in  the 
last-mentioned  case  on  Gooday  v.  The  Colchester  Rail- 
way Co.,2  appeared  inclined  to  uphold  that  doctrine  in 
its  utmost  generality,  and  to  hold  that  the  conduct  of 
the  directors,  after  the  Act,  in  relation  to  the  execution 
of  their  powers,  cannot  absolve  them  from  liability  in 
respect  of  the  benefit  which  they  secured  by  the  with- 
drawal of  the  opposition  to  the  Bill. 

8  230.    In  Williams  v.  The  St.  George's  Harbour  Co.,3  wuiiams 

.  .  ,      ,    ,  v.  St. 

the  company  after  incorporation  had  by  an  agreement  George's 
been  made  parties  to  an  action  by  the  plaintiff  against  cT.  "'" 
the  promoters  on  a  contract  entered  into  by  the  pro- 
moters before  incorporation,  and  had  consented  to  a 
judgment  in  that  action.  That  judgment,  by  consent, 
was  held  to  be  a  sufficient  recognition  of  the  contract  of 
the  promoters  as  a  contract  binding  on  the  company  to 
give  the  Court  of  Chancery  jurisdiction. 

8  231.     Where  the  contract  is  within  the  powers  of  Contract 
the  future  company,  and  is  beneficial  for  the  company,  and  Ind  X^Z 
the  company  sues  upon  it,  the  other  contracting  party  fioia1- 

i  5  H,  L.  C.  356.  2  Id.  308,  3  2  De  G,  &  J,  547, 
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past  II.  cannot  on  the  ground  of  want  of  mutuality  raise  any 


Ch.  v. 


objection  to  the  company's  enforcing  the  contract.1 
ii.  The  §  232.      (ii.)    The   second   condition,    viz.    that   the 

musthave  contract  must  be  for  something  warranted  by  the  terms 
ranted'by  of  the  incorporation,  and  which  the  company  is  therefore 
oHncOT-13  competent  to  perform  under  the  powers  of  its  Act,  is 
poration.   established  and  illustrated  by  the  case  of  The  Caledonian 
and  Dumbartonshire  Junction  Railway   Co.    v.   The 
Magistrates   of  Helensburgh,2  which  came   before  the 
House  of  Lords  from  the  Court  of  Session  in  Scotland. 
"The  magistrates  of  Helensburgh  had  agreed  with   the 
promoters  of  the  railway  to  afford  the  projected  company 
certain  facilities   for  the    construction  of  the    railway 
through  the  town,  and  to  petition  Parliament  in  favour 
of  the  Bill ;  and   the  promoters   on  their  part   agreed 
that  the  company  should  pay  for  the  making  of  a  quay 
and  harbour,  which  the   magistrates  were  to  apply  to 
Parliament   for    powers    to    make.      Lord    Cran worth, 
after  animadverting  on  the  general  principle  introduced 
by  Lord   Cottenham,  decided  the  case   on  the  ground 
that,  in  the  instances  before  that  Judge,  the  acts  to  be 
done  were  within  the  powers  of  the  company  when  in- 
corporated, whereas  here  the  object  of  the  arrangement 
was  to  apply  the  funds  raised  under  legislative  authority 
for  the  purpose  of  the  railway  to  an  object  foreign  from 
that  of  the  railway,  namely,  the  construction  of  a  pier 
and  harbour. 
contract        §  233.     Again,  in  Preston  v.  The  Liverpool,  Man- 
tires.        chester,   and  Newcastle-upon-Tyne  Junction  Railway 
Co.,3  Lord  Cran  worth  held  that  a  contract  to  pay  5000Z. 
to  a  person  for  not  opposing  a  Bill  in  Parliament  would 
be  ultra  vires  of  a  railway  company  when  incorporated, 
and  therefore  that  it  could  not  be  enforced  against  the 

1  Bedford  and  Cambridge  Railway  Leominster  Canal  Co.  v.   Shrewsbury 
Co.  v.  Stanley,  2  J.  &  H.  746.  and  Hereford  Railway  Co.,  3  K.  &  J. 

2  2  M'Q.  391.  654. 

3  5  H.   L.  C.  605,  621.     See  also 
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company  by  reason  of  its  having  been  entered  into  by  pakt  ii. 
the  promoters. 


A  very  similar  decision  was  pronounced  by  Kindersley 
V.C.  in  The  Earl  of  Shrewsbury  \.  The  North  Stafford- 
shire JRailivay  Co.1  There  the  promoters  had  agreed 
to  pay  to  the  plaintiff  2000/.  for  his  support  in  obtaining 
their  Act,  and  the  directors  of  the  company  after  incor- 
poration had  ratified  the  bargain.  It  was  held  to  be 
ultra  vires  of  the  company  and  not  binding,  though 
entered  into  by  the  promoters  before  the  passing  of  the 
Act. 

§  234.  Not  only  have  these  conditions  been  imposed  Doubts 
on  the  doctrine  as  laid  down  by  Lord  Cottenham,  but  general 
grave  doubts  have  been  thrown  on  the  very  principles  of  pnncip  e- 
his  decisions  by  Lords  Cranworth  and  Brougham  and  by 
Kindersley  V.C.  Thus,  in  the  case  already  referred  to  of 
The  Caledonian  and  Dumbartonshire  Junction  Railway 
Co.  v.  The  Magistrates  of  Helensburgh,2  Lord  Cranworth, 
in  a  written  judgment  which  had  before  its  delivery 
received  the  concurrence  of  Lord  Brougham,  though 
deciding  the  case  upon  the  point  before  mentioned,  fully 
considers- 'the  general  principle  in  question,  and  dis- 
approved of  it.  His  Lordship  observed  that  the  doctrine 
in  question  could  be  supported  only  on  the  assumption 
that  the  company  when  incorporated  is  in  substance, 
though  not  in  form,  a  body  succeeding  to  the  rights  and 
coming  into  the  place  of  the  projectors  ;  and  then  pro- 
ceeded to  show  that,  in  his  judgment,  it  is  such  a  body 
neither  in  form  nor  in  substance.  The  body  incorporated, 
he  argued,  is  not  confined  to  the  projectors,  and  may 
even  include  none  of  them  :  the  Act  of  Parliament  when 
passed  becomes  the  charter  of  the  company,  prescribing 
its  duties  and  declaring  its  rights  :  and  all  persons  be- 

i  L.  R.  1  Eq.  593.  N.  S.  1014  (Lord  Romilly  M.R.fr 

2  2  M'Q.  391.    See  also  Williams      2  De  6.  &  J.  547. 
v.  St.  George's  Harbour  Co.,  3  Jur, 
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past  ii.  coming  shareholders  have  a  right  to  consider  that  they 
^—  are  entitled  to  all  the  benefits  held  out  by  the  Act,  and 


liable  to   no  obligation  beyond  those   which   are  there 
indicated  :  that  to  permit  other  terms  to  be  imposed  on 
the    shareholders   behind   the    terms   of    incorporation, 
would  lead  to  injury  to  the  shareholders,  and  often  to  a 
fraud,  or  at  least  a  surprise  on  the  legislature  :  and  that, 
to  render  special  terms  as  to  particular  cases  or  persons 
binding  on  the  company,  they  ought  to  be  the  subject  of 
special  clauses  in  the  Act,  whereby  the  whole  truth  could 
be  disclosed,  and  neither  the  legislature  nor  any  person 
taking  shares  could  complain.     Again,  in  the  case   of 
Preston  v.  The  Liverpool,  Manchester,  and  Newcastle- 
upon-Tyne  Junction  Railway    Co.,1   Lords   Cranworth 
and  Brougham  expressed  similar  views  of  the  doctrine, 
although   the    ground    on    which    they   dismissed  the 
plaintiff's   appeal  was  that  the  contract   was   in   itself 
conditional  on  the  construction  of  the  railway.     And 
Kindersley  V.C.  in  a  case  already  referred  to  2  expressed 
himself  adversely  to  Lord  Cottenham's  view. 
state  of         §  235.     In  this  state  of  the  authorities,  it  is  difficult 
ritieT  °"  to  speak  with  certainty  as  to  how  far  the  doctrine  in 
question  is  to  be  considered  as  law  :  on  the  one  hand,  it 
has  been  repeatedly  acted  on  by  Lord  Cottenham,  and 
appears  to  have  been  adopted  by  Lords  Campbell  and  St. 
Leonards  ;  on  the  other  hand,  the  principles  upon  which 
it  rests  have  been  criticised  by  Lord  Hatherley  (when 
V.C),    and    have   been    distinctly   disapproved   of  by 
Lords  Brougham  and  Cranworth  and  Kindersley  V.C, 
upon  reasonings,  to  say  the  least,  of  the  greatest  weight 
and  cogency.     In  the  judgment  of  Kindersley  V.C.  in 
the  case  last  referred  to 2  will  be  found  a  very  careful 

1  5  H.  L.  C.  605,  affirming  the  de-  before  the  House  of  Lords, 
cision  of  Lord    Eomilly  M.R.    17  *  Earl   of  Shrewsbury    y.    North 

Beav.  115.  See  the  same  case  before  Staffordshire  Railway  Co.,  L.  K.   1 

Lord    Cranworth   as  V.C,   1   Sim.  E<j.  593, 
N.  S,  586,  as  to  which  see  the  case 
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statement  of  the  reasoning  for  and  against  this  doctrine  part  ii. 


*o  •*"■"•    — iv*  "S> 


of  Lord  Cottenham.  It  is  difficult  to  refuse  assent  to 
the  learned  Judge's  conclusion  that  "  it  would  be  most 
consonant  with  legal  principle,  most  just,  and  most  for 
the  public  benefit,  to  hold  that  contracts  of  the  pro- 
moters with  landowners  are  not  binding  on  the  company, 
unless  sanctioned  by  the  Act  constituting  the  company."1 

1  L.  B.  1  Eq.  pp.  615-6. 


Ch.  v. 


CHAPTER  VI. 

OF   AGEKCY. 

part  ii.       §  236.     The  cases  which  arise  where  the  contract  is 
— : — —  made  by  an  agent  require  consideration,  as  sometimes 

Contracts  J  °  u  .  ' 

by  agents,  affording  an  apparent  exception  to  the  rale  that  parties 

to  the  contract  only  can  be  parties  to  the  action. 
Agents  r  237.     Where   agents  contract  ostensibly  as  such, 

appearing         °  ..... 

on  con-     and  in  the  names  of  their  principals,  little  difficulty  can 
such.        occur.     The  principals  here  are  the  proper  parties  to  sue 
and  be  sued,  and  it  is,  in  the  absence  of  special  circum- 
stances, improper  to  make  such  an  agent  a  party  to  the 
action.1     In  one  case,  where  an  agent  having  no  interest 
whatever  was  made  a  co-plaintiff,  the  bill  was  held  to  be 
demurrable.2 
Agents ap-      §  238.     Where,  on  the   other  hand,  agents  appear 
contract011  on  the  face  of  the  contract  as  principals,  the  case  is 
cipais?"     different.     The  principle  by  which  these  cases  are  regu- 
lated is  laid  down  with  great  clearness  by  Lord  Wensley- 
dale  in  Higgins  v.  Senior.3     "  There  is  no  doubt,"  said 
his  Lordship,  "  that  where  such  an  agreement  is  made,  it 
is  competent  to  show  that  one  or  both  of  the  contracting 
parties  were  agents  for  other  persons,  and  acted  as  such 
agents  in  making  the  contract,  so  as  to  give  the  benefit 

1  Johnson  v.  Ogilby,  3  P.  Wms.  277;  4  Russ.  225,  241;  cf.  Glasbrook  v. 
Smith  v.  Clarice,  12  Ves.  477,  484  ;  Richardson,  23  W.  R  51  (agent  sole 
Lisset  v.  Reave,  2  Atk. 394  ;  Exparte  plaintiff);  and  see, as  to  misjoinder, 
Hartop,  12  Ves.  349,  352 ;  Clarh  v.  15  &  16  Vict.  c.  86,  s.  49,  and  Ord. 
Loral  Rivers,  L.  R.  5  Eq.  91.     As  to  XVI.  r.  13. 

the  second  ground  of  demurrer  in  3  8  M.  &  W.  844.     Cf.  •per  Knight 

the  last  mentioned  case,  see  now  Ord.  Bruce  V.C.  in  Nelthorpe  v.  Holgate, 

XVI.  r.  3.  1  Coll.  at  p.  220. 

2  King  of  Spain  v.  Be  Machado, 
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of  the  contract  on  the  one  hand  to,1  and  charge  with  part  ii. 

.       .  Ch.  vi. 

liability   on  the  other,2  the   unnamed  principals, — and 

this,  whether  the  agreement  be  or  be  not  required  to  be 
in  writing  by  the  Statute  of  Frauds  :  and  this  evidence 
in  no  way  contradicts  the  written  agreement.  It  does 
not  deny  that  it  is  binding  on  those  whom,  on  the  face 
of  it,  it  purports  to  bind ;  but  shows  that  it  also  binds 
another,  by  reason  that  the  act  of  the  agent,  in  signing 
the  agreement  in  pursuance  of  his  authority,  is  in  law 
the  act  of  the  principal.  But,  on  the  other  hand,  to 
allow  evidence  to  be  given  that  the  party  who  appears 
on  the  face  of  the  instrument  to  be  personally  a  contract- 
ing party,  is  not  such,  would  be  to  allow  parol  evidence 
to  contradict  the  written  agreement ;  which  cannot  be 
done."  The  Statute  of  Frauds,  as  we  shall  subsequently 
see,3  does  not  require  that  the  authority  of  the  agent 
should  be  in  writing  where  the  contract  is  required  to 
be  so. 

S  239.     The    proposition    at   which   we   have   thus  Principals 

...  .  ...  suing  and 

arrived,  that  a  person  appearing  as  principal  may  yet  being 
have  contracted  as  agent  for  another,  who  may  when sue 
disclosed  sue  or  be  sued  as  principal,  is  to  be  qualified 
by  all  those  considerations  as  to  the  reliance  of  one  party 
on  the  personal  qualities  of  the  other,  which  have  been 
referred  to  in  considering  how  far  the  benefit  of  a 
contract  is  assignable  in  Equity.*  Thus  it  appears  clear 
that  if  A.  contract  with  B.  for  the  performance  of 
anything  in  which  B.  may  be  reasonably  taken  to  have 
relied  on  A.'s  personal  character  or  qualities,  A.  cannot 
declare  himself  the  agent  of  C.  so  as  to  place  him  in  the 
same  position  as  regards  B.  that  A.  held  :  and  again,  if 
A.  were  to  contract  with  B.  for  the  purchase  from  him  of 
an  estate  which  was  the  property  of  B.,  B.  could  not 

1  See  Garrett  v.  Handley,  4  B.  &  East,  62. 

C.    664  ;   Bateman   v.    Phillips,  15  3  Part  III.  chap.  xi.  §  508. 

East,  272.  *  See  supra,  §  203  et  sej. 

*  See  Paterson  v.   Gan&asequi,  15 
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Tart  II. 
Ch.  vi. 


Agents 
not  gene- 
rally to 
be  par- 
ties. 


Question 
whether 
party  is 
principal 
or  agent. 


Both  prini 
cipal  and 
agent 
sued. 


afterwards  declare  himself  the  agent  of  C. ;  for  C,  not 
having  the  estate,  could  not  perform  the  contract.  And 
it  may,  it  is  conceived,  be  laid  down  that  in  no  case  can 
a  contracting  party  declare  himself  the  agent  of  an 
unnamed  principal,  except  where  the  contract,  if  really 
made  by  the  contracting  party,  might  have  been  assigned 
by  him  to  the  party  suing  as  principal. 

§  240.  In  these  cases  the  agent  is  not  a  necessary 
party  to  the  action,1  unless  the  agency  be  not  proved,  or 
there  be  special  circumstances  which  may  render  it 
proper  to  make  him  a  defendant :  as  where  the  agent 
claimed  to  have  entered  into  the  contract  for  his  own 
benefit.2 

§  241.  The  question  may  sometimes  arise  whether 
a  party  has,  on  the  construction  of  the  contract,  en- 
tered into  it  as  principal  or  as  agent.  The  Commis- 
sioners of  Woods  and  Forests  were  bv  statute  authorised 

t/ 

to  enter  into  contracts,  but  the  estate  remained  in  the 
Crown  :  on  a  contract  entered  into  by  them  under  this 
authority,  it  was  held  on  demurrer  that  they  could  not 
be  sued  for  specific  performance,  but  that  the  contract 
must  be  enforced  in  the  ordinary  "way  in  the  case  of 
estates  vested  in  the  Crown.3 

§  242.  In  some  cases  both  agent  and  principal 
may  be  sued.  Thus  in  Waller  v.  Hendon 4  there  was 
a  contract  with  the  plaintiff  for  the  purchase  and  re- 
newal of  a  lease  in  the  name  of  Hendon  or  such  person 
as  he  should  nominate  or  appoint.  He  nominated  Cox, 
declaring  he  bought  for  him  as  his  agent.  It  was 
ordered  by  Lord  Macclesfield,  affirming  a  decision  at 
the   Eolls,  in   a    suit   (in    which   both    Hendon    and 


1  Kingsley  v.  Young,  Dan.  Ch.  Pr. 
177. 

2  Taylor  v.  Salmon,  4  My.  &  Cr. 
1.34.  See  also  Lees  v.  Nuttall,  1  R. 
&  My.  53  ;  Nelthorpe  v.  Holgate,  1 
Coll,    203 ;   swpra,  §   155  ;  and  cf, 


Marshall  v.  Sladden,  7  Ha.  428,  and 
Weise  v.  Wardle,  L.  R.  19  Eq.  171. 

1  Nurse  v.  Lord  Seymour,  13  Beav. 
254. 

4  5  Vin.  Ab.  524,  pi.  45. 
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Cox  were  defendants,)  for  payment    of   the  residue  of  part  ii. 
the  purchase-money,  that  they  should  both  pay  it,  and  — '—^ 
that  if  Hendon  paid  ifc  he  might  prosecute  the  decree 
against  Cox. 

§  243.  Directors  of  a  public  company  are  agents  Directors. 
of  the  company,  and  their  personal  liability  upon  con- 
tracts entered  into  by  them  is  governed  by  the  ordinary 
law  of  principal  and  agent.  "Wherever  an  agent  is 
liable,"  said  Lord  Cairns  (then  L.J.),  in  Ferguson 
v.  Wilson,1  "  those  directors  would  be  liable ;  where 
the  liability  would  attach  to  the  principal  and  the 
principal  only,  the  liability  is  the  liability  of  the  com- 
pany." Accordingly  it  was  held,  in  the  last-mentioned 
case,  that  the  directors  of  a  railway  company  were  not 
liable  to  indemnify  or  pay  damages  to  the  plaintiff  in 
respect  of  a  resolution  of  the  Board  under  which  the 
plaintiff  alleged  that  he  was  entitled  to  have  shares  in 
the  company  allotted  to  him ;  the  resolution  being,  if 
anything,  a  contract  between  the  plaintiff  and  the 
company.  On  the  other  hand,  where  directors  of  a 
company  signed  a  contract  (for  a  lease,)  on  the  face 
of  which  the  Court,  considered  the  presumption  to  arise 
that  they  were,  as  between  them  and  the  plaintiff  (the 
lessor)  principals,  they  were  held  personally  liable  to 
perform  the  contract,  notwithstanding  that  the  plaintiff 
had  in  correspondence  treated  the  company  as  liable 
to  execute  the  contract.2 

§  244.     In  the  case  of  a  contract  by  an  agent  as  a  Agents 
principal,  the  agent  might  at  Common  Law  sue  in  his  own sumg" 
name,  without  in  any  way  joining  the  real  principal :  in 
Chancery,  however,  a  suit  could  not  be  maintained  by 
the  agent,  unles  his  real  principal  were  in  some  shape  a 
party  to  the  suit.3 

1  L.  E.  2  Ch.  77.    Cf.  Wilson  v.  3  Per  Lord  Lyndhurst  in  Small  v. 
Lord  Bury,  29  W.  E.  at  pp.  272-3.        Attwood,  You.  457.     See  S.  C.  6  CI. 

2  Kay  v.  Johnson,  2  H.  &  M.  118.      &  Fin.  232. 
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paet  ii.  §  245.  The  principle  already  stated  l  that  a  person 
— ^—appearing  on  a  contract  as  principal,  though  really  an 
being  agent,  is  yet  liable  on  the  contract  as  principal,  applies 
*'""'  incases  of  specific  performance  in  Equity2  as  well  as 
in  actions  for  damages,3  and  accordingly  such  an  agent 
may  be  sued  without  the  principal.  In  Chadwick  v. 
Maden*  where  the  contract  was  in  the  name  of  the 
agent,  who  contended  that,  being  merely  such,  the  bill 
should  be  dismissed  as  against  him,  Turner  V.C.  said 
that  "  the  signature  of  the  agreement  was  sufficient  to 
subject  him  to  the  liability  of  performing  it."  In  that 
case,  after  a  lot  had  been  knocked  down  to  him,  A.  de- 
clared himself  an  agent  for  C,  who  was  present,  and 
asked  to  have  the  contract  drawn  up  in  C.'s  name,  which 
was  refused,  and  then  signed  it  himself :  it  was  there 
held  that  A.  was  personally  liable  on  the  contract.  It 
would,  however,  appear  on  principle,  that  if,  at  the  time 
the  contract  was  signed,  both  A.  and  B.  understood  that 
A.  was  acting  merely  as  agent  for  C,  and  B.  were  after- 
wards to  sue  A.  for  specific  performance  as  principal,  A. 
might  allege  the  understanding  between  himself  and  B. 
at  the  time,  and  give  parol  evidence  of  it,  and  that,  if 
the  allegation  were  proved,  it  might  furnish  a  valid  de- 
fence. And  in  many  cases  it  is  obvious  that  an  action 
for  specific  performance  against  an  agent  alone  would 
fail,  from  the  incapacity  of  the  agent  to  perform  it.5 
Cases  &  246.     There   are,   however,   special   circumstances 

wh.6r6 

agent  a     which  sometimes  occur  and  make  it  proper  that  an  agent 
party*      should  be  a  party  to  an  action  for  specific  performance. 
In  almost  all  these  cases  the  agent  is  an  agent  and  some- 
thing more. 

i.ciaiming  (i)  The  claim  by  the  agent  to  an  interest  in  the  pro- 

:  Supra,  §  238.  486  ;  Magee  v.  AtJcinson,  2  M.  &  W. 

2  Corless  v.  Sparling,  I.  R.  8  Eq.  440.    Of.  Long  v.  Millar,  4  C.  P.  D. 

335  ;  21  W.  R.  876  ;  Saxon  v.  Blake,  450. 

29  Beav.  438.  *  9  Ha.  191. 

5  Jones  v,  Littledale,  6  A.  &  E.  5  See  infra,  §  969  tt  teq. 
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perty   in   question  is  one  of  these   cases  :  and  there  P^HT  H- 


the  agent  may  be  a  party.1 

(ii.)  The  contract,  as  we  have  already  seen,  may  be  u.  Form  of 
so  framed  as  to  give  a  right  of  action  against  both 
principal  and  agent.2 

(iii.)     The  agent  of  the  vendor  often  becomes  by  the  Hi.  stake- 
contract  a  stakeholder  of  the  deposit  paid  by  the  pur- 
chaser, and  in  that  character  he  maybe  a  proper  party 
to  an  action. 

§  247.     Thus  where  a  stakeholder  threatens  to  pay  Cases 
over  the  deposit  to  the  vendor  he  may  properly  be  made  stake- 
a  party  to  an  action  by  the  purchaser.3  Where  the  stake-  ^de1'8 
holder  had  paid  over  the   deposit  to  the  vendor,  and  Parties- 
difficulties  had  arisen  in  completing  the  contract  because 
the  deposit  was  not  forthcoming,  the  purchaser  made  the 
stakeholder  a  party  to  a  bill  filed  for  specific  performance, 
and  was  held  entitled  to  a  declaration  that  the  stake- 
holder was  (jointly  with  the  vendor)  liable  to  make  good 
the  deposit,  which  was  required  to  discharge  a  mortgage 
on    the   property.4      So,   again,    the   auctioneer  has  re- 
peatedly been  made  a  defendant  to  bills  by  the  vendor 
or  those  claiming  under  him,  and  has  been  ordered  to 
pay  the  deposit  (less  his  charge 5 )  into  Court.6     And  on 
account  of  the  auctioneer's  right  to  bring  an  action  for 
the  deposit,  and  of  his  liability  in  respect  of  it,  it  has 
been  said  that  he  can  be  made  a  co-plaintiff  with  the 
vendor  ; 7  or  he  may  interplead.8 

8  248.     Still,  although  it  is  the  law  that  a  stakeholder  The  pro- 

v  per  prac- 

1  Taylor  v.  Salmon,  4  My.  &  Cr.  5  As  to  this  see  St.  Leon.  Vend. 
134  ;  Heard  v.  Pilley,  L.  R.  4  Ch.  51-2,  and  Blenkhorn  v.  Penrose,  29 
548.     Distinguish  Glasbrook  v.  Rich-      W.  R.  at  p.  239. 

ardson,  23  W.  R.  51.  6  Annesley  v.  Mitggridge,  1   Mad. 

2  Waller  v.  Hendon,  supra,  §  242.  593 ;  Yates  v.  Farebrother,  4  Mad.  239. 

3  Gutts  v.  Thodey,  13  Sim.  206  ;  1  Cf.  Blenkhorn  v.  Penrose,  29  AV.  R. 
Coll.  223,  n. ;  Fenton  v.  Hughes,  7  at  p.  239. 

Ves.  287.  7  Dan.  Ch.  Pr.  176. 

*  Wiggins  v.  Lord,  4  Beav.  30.  8  Hoggart  v,  Cutis,  Cr.  &  P.  197. 
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part  ii.  or  auctioneer  holding  a  deposit  may  be  made  a  defendant, 
- — 7 — —  the  proper  practice  is  not  to  make  him  a  defendant  when 
such  the  deposit  which  he  holds  is  small ;  unless,  being  applied 
1,1  to  to  pay  it  into  Court,  he  refuses  to  do  so.     "Where  the 

deposit  is  large,  the  depositee  may  properly  be  made  a 
defendant  if  he  has  not  paid  it  into  Court  before  action.1 
Auction-        8  249.    The  auctioneer  being  agent  for  both  vendor 

eers  &c 

who  are  and  purchaser,  and  receiving  the  deposit  as  a  stakeholder, 
not  stake-  is  liable  to  an  action  for  it  if  the  sale  goes  off,2  although 
holders.  ^e  ^e  ajg0  go^^or  for  the  vendor  :  3  and  where  the  con- 
tract provided  "that  a  deposit  of  35 OZ.  should  be  paid  in 
part  of  the  purchase-money  to  "  the  vendor's  solicitors,  it 
was  held  that  they  were  stakeholders  :4  but  the  vendor's 
agents,5  including  solicitors  to  whom  the  deposit  is  paid, 
"  as  agents  for  the  vendor,"  are  not  stakeholders.6 

1  Earl  of  Egmont  v.  Smith,  6  Ch.  815. 

D.  469,  474—5.  «  Wiggins  v.  Lord,  4  Beav.  30. 

s  Grey  v.  Gutteridge,  1  Man.  &  Ry.  s  Duke  of  Norfolk  v.    Worthy,  1 

614.     Harington  v.  Hoggari,  I  B.  &  Camp.  337  ;  Hurley  v.  Baker,  16  M. 

Ad.  577.  &  W.  26. 

s  Edwards  v.  Hodding,  5  Taun.  6  Edgell  v.  Day,  L.  E.  1  C.  P.  80. 


PART    III. 

OP    THE    DEFENCES    TO    THE    ACTION. 


CHAPTER  I. 

OF  THE  INCAPACITY  TO  CONTRACT. 

§  250.     The  incapacity  to  contract  of  either  of  the  pabt  iii. 
parties  to  a  contract  furnishes  ground  on  which  that ^— 

.  .  n  P  n  ,      Nature 

party  may   resist    specific  performance  ;     and    on   the  of  the 
principle    of    mutuality    hereafter    to    be     considered 
it   may   also    furnish   a   defence   to   the   other    party, 
though  himself  perfectly  competent.     The  incapacity  to  when  in- 
contract,  and  the  incapacity  to  execute  a  contract,  are  of  tobe°lty 
course  different  questions  :  the  one  must  be  judged  of  at  iudsed  of- 
the  time  of  the  contract,  the  other  when  its  performance 
is  sought. 

§  251.  The  question  as  to  the  capacity  of  persons  to 
contract,  as  raised  in  actions  for  specific  performance, 
being  for  the  most  part  identical  with  the  question  as 
discussed  at  Common  Law,  and  having  no  peculiar  re- 
lation to  the  jurisdiction  in  specific  performance,  it  is 
proposed  only  to  refer  to  a  few  points  of  practical  im- 
portance which  may  arise  in  actions  of  this  nature. 

§  252.    The  peculiar  doctrines  of  Equity  with  relation  Married 
to  married  women  make  it  necessary  to  allude  to  their 
capacity  to  contract.     The  principle  on  which  the  Court 
proceeds  is,  that  if  a  married  woman  have  not  separate 
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part  in.  property,  she  cannot,  at  any  rate  as  a  general  rule,1  con- 

LJ—  tract  at  all ;    and  if  she   have,    she  can  contract,   but 

only  in  respect  of  that,  and  the  remedy  is  only  against  it, 
and  not  in  personam  against  her.2  "  Afeme  covert,"  said 
Lord  Cottenham,3  "  is  not  competent  to  enter  into  con- 
tracts so  as  to  give  a  personal  remedy  against  her.  Al- 
though she  may  become  entitled  to  property  for  her 
separate  use,  she  is  no  more  capable  of  contracting  than 
before :  a  personal  contract  would  be  within  the  in- 
capacity under  which  a,  feme  covert  labours." 
Their  §  253.     If  the   contract  in  question  relate  to  the 

engage-  woman's  separate  property  not  fettered  by  a  restraint  on 
anticipation,  her  contract  with  regard  to  it  will  clearly 
bind.  But  if  that  be  not  the  case,  as,  for  example,  if  a 
married  woman  agree  to  purchase  or  lease  a  house,  then 
the  mere  fact  of  her  possessing  separate  estate  is  not 
sufficient  to  enable  the  other  party  to  enforce  perform- 
ance as  against  the  separate  estate.  The  engagement 
here  will  be  of  that  description  which  has  been  called 
the  general  engagements  of  a  married  woman,  and  in 
order  to  bind  the  separate  estate  by  such  an  engagement 
"  it  should  appear  that  the  engagement  was  made  with 
reference  to  and  upon  the  faith  or  credit  of  that  estate," 
and  "whether  it  was  so  or  not  is  a  question  to  be 
judged  of  ...  .  upon  all  the  circumstances  of  the 
case."  * 
Contract  §  254.  In  one  case,  a  married  woman  possessed  of 
riecTwo'-  separate  estate,  and  living  separate  from  her  husband, 
S,ke  *°     verbally  contracted  to  take  a  leasehold  house  for  a  term  : 6 

1  See  the  case  of  Vansittart  v.  &  J.  494,  515  ;  London  Chartered 
Vansittart  (4  K.  &  J.  62,  affirmed  Bank  of  Australia  v.  Lempriere,  L. 
2  De  G.  &  J.  249),  infra,  §  259.  R.  4  P.  C.  572.    See  too  Picwrd  v. 

2  Francis  v.  Wigzell,  1  Mad.  258 ;  Hine,  L.  R.  5  Ch.  274,  and  per  Jessel 
Aylett  v.  Ashton,  1  My.  &  Or.  105.  M.R.  in  Wainford  v.  Heyl,  L.  R.  20 
See  also  Humphreys  v.  Eollis,  Jac.  Eq.  at  p.  324. 
73.  6  Gaston  v.  Franhum,  2  De  G.  & 

3  1  My.  &  Or.  Ill,  112.  Sm.  561. 

4  Johnson  v.  Gallagher,  3  De  G.  F. 
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the  contract  was  reduced  into  writing,  signed  by  the  part  hi. 

lessor's   agent,   and    handed   to    the    married    woman  : l!l- 

she  retained  it,  without  executing  it,  or  any  counterpart 
of  it,  but  in  letters  written  by  her  referred  to  it  as  a 
contract,  and  she  entered  into  possession :  in  a  suit 
by  the  lessor  against  her  and  her  trustees  to  enforce 
payment  of  rent,  as  a  charge  on  her  separate  estate, 
Knight  Bruce  V.C.  held  that  she  would  have  been 
bound,  if  she  had  been  a  feme  sole,  and  that,  being 
married,  she  was  bound  to  the  extent  of  her  separate 
estate. 

§  255.     As  regards  separate  property  settled  to  the  where  no 
use  of  a  married  woman  without  power  of  anticipation,  antidpa- 
she  has  no   power  to   contract   so    as  to   bind    suchtl0n" 
property.1 

§  256.     If  a  married  woman  have  a  power  to  be  exer-  Contract 
cised  in  a  specific  way,  and  she  affect  to  contract  by  an  power 
exercise  of  the  power,  but  without  the  essential  formali- "nyexer- 
ties  required,  there  will  be  no  judgment  against  her ;  °lsed' 
for,  except  under  these  formalities,  she  has  no  power  to 
contract,  and  the  paper  signed  by  her  is  as  void  as  any 
other  contract  signed  by  a  married  woman.2     But  where 
the  formalities  omitted  are  immaterial  for  the  protection 
of  the  married  woman,  her  estate  may  be  bound  by  the 
exercise  of  the  power,  and  the  contract  constituted  by 
such  exercise  may  be  specifically  enforced.3 

§  257.     In  actions  for  the  enforcement  of  contracts  Parties  to 
against  the  separate  estates  of  married  women,  the  usual  respectof 
and  proper  parties  are  the  woman  herself,  her  husband,4  estate!*8 
and  the  trustees  (if  any)  of  the  separate  property.5     The 

1  WalrowL  v.  Walrond,  John.  18.        440. 

2  Martin  v.  Mitchell,  2  J.  &  W, 
413,  434. 

3  Hopkins  v.  Myall,  2  R.  &  M.  86 
Dowell  v.  Dew,  1  Y.  &  C.  C.  C.  345 
Thackwell  v.  Gardiner,  5  De  G.  &  Sm, 
58 ;  Phillips  v.  Edwards,  33  Beav, 


4  Hancocks  v.  Lablache,  3  C.  P.  D. 
197.   Cf.  Ord.  XVI.  r.  8. 

5  See  Hulme  v.  Tenant,  1  Bro. 
CO.  16  ;  Murray  v.  Earlee,  3  My.  & 
K.  209. 

I  2 


116  OF    THE   DEFENCES    TO    THE    ACTION. 

part  in.  trustees  are  not  always  necessary  parties ; '   but  in  their 

L—  absence  the  plaintiff  may  find  it  impracticable  to  obtain 

complete  relief.2 
As  to  real       §  258.     As   regards    the   real  estate   of    a   married 
marrkd     woman  not  settled  to  her  separate  use  or  subject  to  her 
woman.     p0wer>  g]^  maj>  under  the   Act  for  the  Abolition  of 
Fines  and  Recoveries,3  not  only  dispose  of  the  land,  but 
contract  respecting  it,  if  not  so  as  to  render  herself  liable 
to  damages,  yet  so  as  to  bind  her  estate  of  inheritance.* 
The  only  other  modes  by  which  a  married  woman  can 
bind  such  real  estate  (including,  it  would  seem,  her  share 
in  the  proceeds  of  land  vested  in  a  trustee  and  directed 
to  be  sold,5)  are  by  fraud,  or  by  election,  or  perhaps 
sometimes  by  agreement  with  her  husband  when  dealing 
with  him  at  arm's  length.6 
Contracts       8  259.     As  regards  dealings  between  a  husband  and  his 
husband    wife,  Lord  Hatherley,  when  a  Vice  Chancellor,  in  more 
than  one  case  intimated  his  opinion  that  the  power  of  a 
wife  to  contract  with  her  husband  is  not  confined  to  her 
separate  property,  but  that  "  under  any  circumstances, 
when  the  wife  is  put  in  such  a  position  that  she  can  be 
regarded  for  the  purposes  of  the  contract  as  a,  feme  sole," 
she  may  so  contract.7     The  learned  Judge  considered 
that  the  case  of  Bateman  v.  Countess  of  Ross,8  supports 
this  proposition.     The  last-mentioned  case  is  not  very 


1  Picard  v.  Eine,  L.  E.  5  Ch.  274 ;  &  G.  192,  particularly  212,  219,  over- 
Davies  v.  Jenkins,  6  Ch.  D.  728.  ruling  S.C.  2  K.  &  J.  194. 

2  Gollett  v.  Dickenson,  11  Ch.  D.  5  Franks  v.  Bollans,  L.  E.  3  Ch. 
687  ;  Flower  v.  Buller,  15  Ch.  D.  at  717.  An  appeal  to  the  House  of 
p.  674.  As  to  actions  by  married  Lords  appears  to  have  been  corn- 
women  respecting  separate  estate,  see  promised,  L.  E.  13  Eq.  301. 

the  Married  Women's  Property  Act,  6  Nicholl  v.  Jones,  L.  E.  3  Eq.  696. 

1870,s.ll;^«rJesselM.R.inJETowardl  ?  Vansittart  v.  Vansittart,  4  K.  & 

v.  Bank  of  England,  L.  E.  19  Eq.  J.  62,  70,  (S.  C.  on  appeal,  2  De  G. 

at  p.  300 ;  Roberts  v.  Evans,  7  Ch.  &  J.  249)  ;  Nicholl  v.  Jones,  L.  E.  3 

D.  830  ;  and  Ord.  XVI.  r.  8.  Eq.  696  ;  Gibbs  v.  Harding,  L.  E. 

3  3  &  4  Will.  IV.  c.  74.    Cf.  Toler  5  Ch.  336. 

v.  Slater,  L.  E.  3  Q.  B.  42.  8  1  Dow,  235. 

4  Crofts  v.  Middleton,  8  De  G.  M. 


and  wife. 
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fully  reported :  and  it  is  believed  that  with  that  single  part  in. 

exception  there  is  no  reported  case  in  which  the  excep '-J— 

tion  stated  by  Lord  Hatherley  has  ever  been  acted  upon : 
the  extent  to  which  it  is  to  be  carried  seems  to  require 
ample  consideration. 

§  260.  "Where  a  married  woman  is  a  trustee  (or  one  Contract 
of  several  trustees)  for  sale,  she  cannot  by  contract  bind  ried  wo- 
herself  to  convey  the  estate.1  trustee. 

§  261.  Lunatics  are  under  an  incapacity  to  contract,  Lunatics. 
except  during  lucid  intervals,  during  which  times  con- 
tracts entered  into  by  them  are  as  binding  as  if  made  by 
a  person  of  perfectly  sound  mind.2  Where  a  person  who 
has  entered  into  a  contract  is  subsequently  found  lunatic 
from  a  date  prior  to  the  contract,  it  is  competent  for  the 
other  party  to  bring  his  action  for  specific  performance, 
and  obtain  a  decision  of  the  questions  whether  the  defen- 
dant was  a  lunatic  at  the  time  of  the  contract,  and,  if  so, 
whether  he  had  lucid  intervals,  and  whether  the  contract 
was  executed  during  a  lucid  interval  :3  or  he  may  ask,  in 
the  alternative,  to  have  the  contract  either  performed  or 
discharged ;  and  in  the  latter  case  the  Court  will  allow 
him,  if  vendor,  to  retain  out  of  the  deposit  his  costs, 
charges,  and  expenses.4  In  judging  of  insanity,  Courts 
of  Equity  are  governed  by  the  same  principles  as  purely 
Common  Law  Courts.5 

§  262.     The  subsequent  lunacy  of  a  party  to  a  con-  subsc 
tract  in  nowise  affects  the  rights  of  the  other  parties  ; 6  lunacy  of 
and  the  difficulties  which  formerly  stood  in  the  way  of a  party" 

i  Avery  v.  Griffin,  L.  R.  6  Eq.  606.  Jud.  Act,  1873,  s.  29;  Orders  XXVI, 

2  Hall  v.  Warren,  9  Ves.  605.  As  XXXVI. 

to  the  evidence  required  to  prove  a  4  Frost  v.  Beavan,  17  Jur.   369. 

lucid  interval,  see  Att.-Gen.  v.  Parn-  Aa  to  setting  aside  a  contract  for  the 

ther,  3  Bro.  CO  441 ;  ex  parte  Holy-  lunacy  of  a  party,  see  Neill  v.  Morley, 

land,  11  Ves.  10.     See  also  Ray's  9  Ves.  478.                         . 

Medical  Jurisprudence  and  Insanity,  6  Per  Lord  Hardwicke  m  Bennet 

ch  14  •  Bucknill  and  Tuke's  Psy-  v.   Vade,  2  Atk.  327  ;    Osmond  v. 

chological  Medicine  (3rd  ed.),  p.  27,  Fitzroy,  3  P.  Wms.  129.    See  infra, 

where  many  authorities  are  cited.  §  380. 

s  Hall  v.   Warren,  9  Ves.   605  ;  °  Owen  v.  Davies,  1  Ves.  Sen.  82. 
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Taut  in.  their  remedies  were  removed  by  the  Trustee  Acts  of 

—  1850  and  1852,  and  the  Lunacy  Regulation  Act,  1853, 

s.  122.1 
Persons  §  263.  In  addition  to  the  legal  incapacities  to  con- 
inaoonfi?  tract,  Courts  of  Equity  consider  trustees,  guardians, 
relations,  agents,  and  other  persons  standing  in  a  confidential 
relation  to  others  to  be  incapable  (either  absolutely  or 
except  under  certain  restrictions)  of  contracting  for 
the  purchase  of  the  property  entrusted  to  them  in  behalf 
of  the  persons  to  whom  they  stand  thus  confidentially 
related,  and,  under  many  circumstances,  of  contracting 
with  such  persons  ; 2  and  this  incapacity  may,  of  course, 
be  urged  in  an  action  for  specific  performance.  But 
inasmuch  as  it  depends  on  the  general  doctrines  of  the 
Court  with  regard  to  each  of  these  particular  relations, 
— and  questions  of  this  sort  are  more  often  agitated  in 
actions  to  set  aside  the  impugned  transaction,  than  in 
proceedings  for  specific  performance, — it  does  not  appear 
necessary  to  do  more  here  than  allude  to  the  subject 
generally.3 

1  See  Seton,  517  et  seq.  Railway  Co.,  L.  E.  7  Eq.  116. 

8  See  Flanagan  v.  Great  Western         3  As  to  Infancy  see  infra,  §  441. 


CHAPTER  II. 

OF   THE  NON-CONCLUSION   OF  THE   CONTEACT. 

§  264.     No  proceedings  in  specific  performance  can,  part  in. 
of  course,  be  had  unless  a  contract  lias  actually  been  - — '-^— 

There 

concluded,  i.e.,  unless  two  persons  have  agreed  on  the  must  be  a 
same  terms,  and  mutually  signified  their  assent  to  them,  contract? 
If  what  passed  between  them  was  but  treaty  or  negotiation, 
or  an  expectation  of  contract,  or  an  arrangement  between 
them  of  an  honorary  nature,  no  specific  performance  can 
be  had. 

§  265.     The  burden  of  proving  this  concluded  con-  Onus  of 
tract  is,  of  course,  on  the  plaintiff :  and  if  must  be  con-  pontiff. 
sidered  quite  independently  of  the  evidence  of  the  contract- 
(whether  as  affected  by  statute  law  or  otherwise).1     It 
must  be  admitted  that  the  question  of  the  existence  of 
the  contract  and  of  its  evidence  are  often  mingled  in 
discussion  ;  but  they  should  be  kept  separate  in  thought. 

§  266.     "Where  there  is  nothing  to  throw  light  upon  when  a 
the  existence  or  non-existence  of  a  contract  but  somerf*™ 
instrument  or  instruments,  the  question  is  really  one  of struction- 
construction  of  the  documents  in  question. 

8  267.     "Where  the  contract  is  embodied  in  a  formal  where 
document  simultaneously  entered  into  by  both  parties,  formal8  a 
and    purporting    to    be    a    contract,    little    difficulty documoilt 
ean  occur  as  to  whether  the  contract  was   concluded. 
But  where  this  is  not  the  case  questions  have  arisen. 

§  268.     One  question  has  been  whether  the  instru-isthe 

iustru- 

»  Rosaiter    v.  Miller,  3  App.   C.      of  Ely,  4  De  G.  J.  &  S.  638.  contract? 

1124,  1151 ;  Chinnock  v.  Marchioness 
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part  hi.  ment  in  question  was  the  embodiment  of  a  contract  or 

Ch.ii.        „  \ 

oi  some  other  transaction. 


Judge's 
order. 


Instruc- 
tions for 
settle- 
ment. 


Articles 
of  asso- 
ciation. 


Eecital. 


(i.)  Is  a  Judge's  order  made  by  consent,  and  direct- 
ing certain  things  to  be  done  by  the  parties  to  it, 
a  contract  to  do  the  things  ?  It  has  been  said  not 
to  be  by  Lord  Hatherley  (when  a  Vice  Chancellor), 
who,  both  on  that  ground  and  on  the  nature  of  the 
Judge's  order,  refused  specific  performance.1  The 
opposite  view  has  been  taken  in  some  cases  at  Com- 
mon Law,  and  it  has  been  said  that  a  contract  is  not 
the  less  a  contract,  and  subject  to  the  incidents  of 
a  contract,  because  there  is  superadded  the  command 
of  a  Judge.2 

(ii.)  Are  instructions  for  a  settlement  a  contract  for 
a  settlement,  or  only  instructions  for  a  contract  ? 
This  was  a  question  on  which  the  House  of  Lords  was 
in  one  case  much  divided.3 

(iii.)  Are  articles  of  association  a  contract  between 
the  company  and  a  third  person  named  in  them  ? 
This  is  a  question  which,  under  special  circumstances, 
has  been  answered  in  the  affirmative.4 

(iv.)  Is  the  recital  in  a  deed  evidence  of  a  con- 
tract ? — is  a  question  which  also  has  been  answered  in 
the  affirmative.5 


Negotia-        8  269.    A  much  more  common  question  is  whether 

tion  is  not  ...  ,    -  . 

contract,  negotiations  nave  passed  from  that  state  and  resulted  in 
actual  contract.  If  it  were  only  doubtful  whether  the 
contract  was  concluded  or  negotiations  still  remained  open, 


1  Thames  Ironioorfa  Co.  v.  Patent 
Derrick  Co.,  U.  &  H.  93. 

2  Wentworth  v.  Bullen,  9  B.  &  C. 
840  ;  Lievesley  v.  Gilmore,  L.  E.  1 
C.  P.  570.  See  also  Tatham  v.  Piatt, 
9  Ha.  660. 


3  Caton  v.  Caton,  L.  JR.  2  H.  L. 
127. 

4  Touche  v.  Metropolitan  Railway 
Warehousing  Co.,  L.  R.  6  Ch.  671. 

5  Wilson  v.  Keating,  27  Beav.  121, 
affirmed  4  De  G.  &  J.  588. 
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the  Court  of  Chancery  used  to  refuse  specific  performance,  paet  in. 
and  leave  the  parties  to  their  Common  Law  rights  if  any.1 '—L— 

§  270.  A  binding  contract,  enforceable  in  Equity,  ^p°^.al 
may  be  constituted  by  the  proposal  of  one  party  and  the  ceptance. 
acceptance  of  the  other.2  But  as  the  proposal  has  no 
validity  without  the  acceptance,  a  memorandum  of  offer 
differs  essentially  from  a  memorandum  of  agreement. 
"  In  the  case  of  an  offer,  no  doubt,  the  party  signing  it 
may  at  any  time  before  acceptance  retract ;  but  if  it  be 
an  agreement,  though  signed  by  one  party  alone,  he  can- 
not retract  at  his  pleasure,  but  all  he  can  do  is  to  call 
upon  the  other  party  to  sign  or  rescind  the  agreement. 
A  memorandum  of  agreement  supposes  that  the  two 
parties  have  verbally  made  an  actual  contract  with  each 
other  ;  and  when  the  terms  of  such  contract  are  reduced 
into  writing  and  signed,  that  is  sufficient  to  bind  the 
party  signing :  but  if  the  memorandum  is  of  an  offer 
only,  that  assumes  that  there  has  been  no  actual  contract 
between  the  parties."  3 

§  271.     In  order  that  an  acceptance  may  be  operative,  Essentials 
it  must  be  plain,  unequivocal,  unconditional,  and  without  ceptance. 
variance  of  any  sort  between  it  and  the  proposal,  and  it 
must  be  communicated  to  the  other  party,  and  that  with- 
out unreasonable  delay.4 

§  272.     The  proposition  that  the  acceptance  must  be  Kennedy 
plain,  unequivocal,  unconditional,  and  without  variance,  is 
supported  and  illustrated  by  a  great  variety  of  decisions. 

1  Hvddleston  v.  Briscoe,  11  Ves.  also  Meynell  v.  Surtees  (on  appeal), 
583,  591  ;  Stratford  v.  Bosworth,  2  1  Jur.  N.  S.  737  ;  3  W.  E.  535  ; 
V.  &  B.  341  ;  Skelton  v.  Cole,  1  De  Horsfall  v.  Garnett,  6  W.  E.  387. 
G.  &  J.  587.  The  distinction  is  the  same  between 

2  The  acceptance  must  be  by  the  a  pollicitatio  and  a  contract  in  the 
other  party.  An  offer  by  A.  to  B.  Eoman  Law.  See  Pothier,  Traite 
and  acceptance  by  C.  constitutes  no  des  Oblig.  par.  1,  chap.  1,  s.  1,  art.  1, 
contract.     Meynell  v.  Surtees,  3  Sm.  §  2. 

&  Gif.  101,  117.  4  OrientallnlandSteamNavigation 

3  Per  Kindersley  V.C.  in  Warner  Co.  Limited  v.  Briggs,  4  De  G.  F.  & 
V.    Willington,  3  Drew.   531.    See      J.  191. 
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PchTiin"      In  tlie  case  of  Kennedy  v.  Lee,1  the  subject  was  much 

discussed  :  it  was  there  unsuccessfully  argued  that  the 

acceptance  introduced  a  term  respecting  the  goodwill  of 
a  business  not  included  in  the  proposal. 
The  ac-  §  273.  The  unequivocal  character  of  the  acceptance 
must  be  that  is  requisite  is  well  illustrated  by  a  case  in  which  A. 
vocT1'  made  an  offer  to  B.,  by  letter,  to  sell  a  lot  of  land :  B. 
filed  a  bill  against  A.,  alleging  a  contract  in  writing  for 
the  sale  of  this  estate,  and  the  answer  offered  to  sell  the 
estate  :  the  decree  was  in  the  alternative  for  a  convey- 
ance on  the  payment  of  the  purchase-money  into  the 
bank,  or  in  default  for  the  dismissal  of  the  bill :  the 
money  was  paid.  The  question  arose  between  the  heirs 
and  devisees  of  B.  as  to  the  time  when  the  contract 
became  binding  :  it  was  held  that  the  bill  did  not 
amount  to  an  acceptance  so  as  to  bind  B.  ;  for  he  as 
plaintiff  might  have  dismissed  his  bill :  the  decree  did 
not,  for  it  left  an  election  to  the  plaintiff ;  but  the  pay- 
ment of  the  money  into  the  bank  did,  for  that  was  un- 
equivocal.2 In  another  case,  where  the  plaintiff  had 
made  an  offer  to  take  a  farm,  and  had  referred  to  certain 
persons  as  to  his  capabilities  and  capital,  and  in  conse- 
quence of  this  offer  the  agents  of  the  proposed  lessor  had, 
by  his  direction,  prepared  and  sent  to  the  proposed 
lessee  a  lease  which  they  considered  to  be  in  pursuance 
of  the  proposal  ;  Kindersley  V.C.  held  this  not  to  be  an 
acceptance,3  on  the  ground  that  the  act  was  ambiguous 
and  conditional : — ambiguous,  because  the  lease  might 
have  been  sent  in  order  to  save  time,  and  without  any 
intention  of  departing  from  the  right  of  accepting  or 
refusing  the  offer  of  the  plaintiff,  according  to  the  result 
of  his  communication  with  the  referees  ;  and  conditional, 
because  the  sending  the  draft  lease,  if  an  acceptance  at 

1  3  Mer.  441.    See  too  Thornbury      Ves.  10V. 

v.  Bevill,  1 Y.  &  C.  C.  C.  554  ;  Cayley         3  Warner  v.  Willington,  3  Drew, 
v.  Walpole,  18  W.  R  782.  523.    Cf.  Hwsfall  v.  Garnett,  6  W. 

2  Gaslcarth   v.  Lord  Lowther,  12      E.  387. 
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all,  was  an  acceptance  upon  condition  that  the  defendant  pabt  m. 

accepted  the  draft  lease.     The  case  of  Thomas  v.  Black '^— 

man,1  before  Knight  Bruce  V.C.,  may  also  be  referred  to 
as  illustrating  this  doctrine.  Here  there  had  been  a  long 
correspondence,  and  the  Vice  Chancellor  held  that  there 
never  had  been,  in  any  part  of  it,  a  clear  accession  on 
both  sides  to  one  and  the  same  set  of  terms ;  and  ac- 
cordingly he  decreed  the  dismissal  of  the  bill,  unless  the 
plaintiff  accepted  the  terms  of  the  defendant's  original 
offer,  which  the  plaintiff  acceded  to. 

§  274.  In  illustration  of  the  unconditional  nature  of  The  ac- 
the  acceptance  required,  the  case  of  Crossley  v.  Maycoch  2  must  be 
may  be  referred  to.  There  vendors  wrote,  in  answer  to  uonS. '" 
an  offer,  "  which  offer  we  accept,  and  now  hand  you  two 
copies  of  conditions  of  sale,"  and  inclosed  a  form  of  con- 
tract containing  sundry  special  stipulations  ;  and  it  was 
held  that  the  acceptance  was  conditional  only.  "  If," 
said  Jessel  M.R.,3  "  there  is  a  simple  acceptance  of  an  offer 
to  purchase,  accompanied  by  a  statement  that  the  acceptor 
desires  that  the  arrangement  should  be  put  into  some 
more  formal  terms,  the  mere  reference  to  such  a  proposal 
will  not  prevent  the  Court  from  enforcing  the  final  agree- 
ment so  arrived  at.  But  if  the  agreement  is  made  subject 
to  certain  conditions  then  specified  or  to  be  specified  by 
the  party  making  it,  or  by  his  solicitor,  then,  until  those 
conditions  are  accepted,  there  is  no  final  agreement  such 
as  the  Court  will  enforce." 

§  275.     Where  there  is  any  variance  between  the  And 
terms  of  the  proposal  and  those  of  the  acceptance,  no  variance 
contract  arises  :  as  where  A.  offered  to  purchase  a  house  og™the' 
on  certain  terms,  possession  to  be  given  on  or  before  the 
25th  of  July,  and  B.  agreed  to  the  terms,  and  said  he 
would  give  possession  on   the   1st  of  August.4     And 
where  A.  made  the  promoters  of  a  railway  an  offer  of  a 

1  1  Coll.  301.  3  L.  E.  18  Eq.  at  p.  181. 

2  L.  B.  18  Eq.  180.  See  too  Lewis  4  Routledge  v.  Grant,  4  Bing.  653. 
v.  Brass,  26  W.  E.  152. 
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Part  in.  way-leave  for  the  purpose  of  their  railway,  which  was 

'-^—  one  for  mineral  traffic  only,  and  it  was   subsequently 

accepted,  but  for  the  purpose  of  constructing  a  public 
railway  for  general  traffic,  this  was  held  to  be  such  a 
variation  in  the  subject-matter  as  prevented  any  contract 
from  arising.1 
Accept-         §  276.     The  introduction  of  'a  term  in  the  acceptance 
not  intro-  which  is  not  in  the  proposal,  is  a  variance  which  prevents 
new  term.  *neir   constituting    a   contract.     ,  Therefore,    where   the 
defendant   offered   certain    terms   for  a  lease,  and   the 
plaintiff  accepted  the  terms  and  offered  an  under-lease, 
there  was  held  to  be  no  contract.2     So  where  a  condition 
was   introduced  into   the   acceptance,  it   prevented   its 
operating  as  a  contract.3     In  another  case,  where  the 
plaintiff  proposed  a  contract  to  the  defendant,  stipulating 
amongst  other  things  that  a  lease  should  contain  all  the 
covenants  in  the  superior  lease,  and  the  defendant  signed 
the  contract  tendered,  but  with  the  qualification  that 
there  was  nothing  unusual  in  such   superior  lease :    a 
draft  of  the  proposed  lease  was  then  submitted  to  the 
defendant,  who  made  some  alterations,  and  requested  the 
plaintiff's  solicitors  to  adopt  them  at  once,  or  to  refuse 
the  lease :  the  solicitors  sent  back  the  draft,  acceding  to 
all  the  alterations  except  one  as  to  assigning  without 
licence :  it  was  held  that  at  this  stage  there  was  no 
contract,  and  that  the  proposed  lessee  could  determine 
the  treaty.4     And  where  a  proposal  was  made  to  take  an 
allotment  of  railway  shares,  and  a  letter  was  returned, 
accepting  the  offer,  but  headed  "  not  transferable,"  the 
new   term   introduced  by  these   words   prevented  the 
proposal  and  acceptance  from  constituting  a  contract.5 
ance  rob-       §  ^-     ^n  a  case  w^  went  to  tne  House  of  Lords,8 

1  Meynell  v.  Surtees,  3  Sm.  &  Gif.  4  Lucas  v.  James,  1  Ha.  410.    Cf, 
101,  affirmed  by  Lord  Cranworth,  Wright  v.  St.  George,  12  Ir.Ch.R.  226. 
1   Jur.   N.S.   737  ;    3   W.   R,   535,  5  Duke  v.  Andrews,  2  Ex.  290. 
sanctioning  this  argument.  °  Hussey  v.  Home-Payne,  8   Ch. 

2  Holland  v.  Eyre,  2  S.  &  S.  194.  D.  670  ;  4  App.  C.  311 ;  Hudson  v. 

3  Hall  v.  Hall,  12  Beav.  414.  Buck,  7  Ch.  D.  683. 
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the  Court  of  Appeal  held  that  the  purchaser's  acceptance  part  ni. 
of  a  proposal  for  sale  "  subject  to  the  title  being  approved  - — '— 
by   our   solicitors,"    did   not   constitute   a   contract   by  title  being 
reason  of  the  new  term :  for  all  that  the  simple  accept-  byPsoiI- 
ance  could  have  given  here  would  have  been  the  right eitors- 
to  a  good  title,  and  what  he  stipulated  for  was  a  title  to  be 
approved  by  particular  persons  of  his  own  selection.    But 
in  the  House  of  Lords,  though  the  decision  of  the  Court  of 
Appeal  was  affirmed  (on  the  ground  that  no  concluded 
contract  had  been   established),  Lord  Cairns   dissented 
from  that  Court's  view  of  the  effect  of  the  words  in 
question,  and  said,1  "  I  am  disposed  to  look  upon  the 
words  as  meaning  nothing  more  than  a  guard  against 
its   being   supposed   that  the  title  was  to  be  accepted 
without  investigation,  as  meaning  in  fact  the  title  must 
be  investigated  and  approved  of  in  the  usual  way,  which 
would  be  by  the  solicitor  of  the  purchaser." 

§  278.  But  where  the  proposal  leaves  a  term  to  be  what  is 
decided  by  the  acceptance,  the  decision  of  this  will  not,  tom.new 
of  course,  amount  to  the  introduction  of  a  new  term  ;  as, 
e.g.,  where  the  proposal  has  reference  to  such  a  day  as 
shall  be  named  by  the  party  to  whom  it  is  made,  and  he 
in  accepting  names  the  day.2  And  a  contract  by  proposal 
and  acceptance  may,  like  any  other,  leave  the  price  or 
any  other  term  to  be  ascertained  in  a  way  agreed  on.3 

§  279.  So,  again,  it  seems  clear  that  a  variation  Nugatory 
which  is  purely  nugatory  will  not  affect  the  contract;4 
nor  will  the  introduction  into  the  acceptance  of  what  is 
not  matter  of  contract ;  as,  e.g.,  the  words  "  we  hope  to 
give  you  possession  at  half-quarter  day,"  which  were 
held  to  be  a  mere  expression  of  hope,  and  so  not  to 
introduce  a  new  term  into  the  acceptance.5 

1  4  App.  C.  at  p.  322.  say  in  Proprietors  &c.  of  English  & 

2  Boys  v.  Ayerst,  6  Mad.  316.  Foreign  Credit  Co.  v.  Arduin,  L.  E. 

3  Walker  v.  Eastern  Counties  Rail-      5  H.  L.  64,  81 — 2. 

way  Co.,  6  Ha.  594.  6  Olive  v.  Beaumont,  1  De  G.  & 

*  Lucas  v.  Janus,  7  Ha.  410,  424.      Sm.  397.    See  also  Johnson  v.  King, 
Cf.  infra,  §  610,  and  per  Lord  Colon-      2  Bing.  270. 
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Part  in.      §  280.     Nor  will  the  Court  consider  a  new  term  to 

— —  be  introduced  by  the  circumstance  that  the  acceptance 

tomode06  proceeds  to  treat  of  the  way  in  which  the  contract  is  to 
tion*ecu"  be  carried  into  execution ;  as,  for  instance,  by  referring 

to  a  formal  contract  that  was  to  be  drawn.1 
indui-  s  281.     Nor  will  a  new  term  be  held  to  be  introduced 

gonce  ° 

granted  by  the  mere  grant  of  some  indulgence  by  the  acceptor  to 
ceptor.  the  proposer ;  as  where  the  proposal  involved  the  pay- 
ment on  a  particular  day,  and  the  acceptance  added  that 
if  the  payment  was  not  so  made  interest  at  10  per  cent, 
must  also  be  paid.2  It  would  seem  that  this  could  only 
apply  where  the  time  of  payment  would  be  of  the  essence 
of  the  contract,  as  in  any  other  case  it  would  seem  that 
such  a  stipulation  was  not  an  indulgence. 
Accept-         S  282.     The  acceptance  must  be   communicated  in 

ance  must         °  .  . 

be  com-     some  way  by  the  accepting  party  to  the  other  :   a  mere 
cated       mental  acceptance  will  not  do.     "  The  plea  is  not  good," 
said  Brian  C.  J.,  "  without  showing  that  he  certified  the 
other  of  his  pleasure,  for  it  is  common  learning  that  the 
intent  of  a  man  is  not  triable — for  even  the  Devil  does 
not  know  the  intent  of  a  man."  3 
Without        §  283.     The  acceptance,  moreover,  must  be  without 
stable     unreasonable   delay.      "When    I   offer    anything  to   a 
delay"       person,"  said  Lord  Cranworth,4  "  what  I  mean  is,  I  will 
do  that  if  you  choose  to  assent  to  it ;  meaning,  although 
it  is  not  so  expressed,  if  you  choose  to  assent  to  it  with- 
niustra-    in  a  reasonable  time."    This  principle  is  illustrated  by  the 
case  of  Williams  v.  Williams,5  of  which  the  circum- 
stances were,  that  in  1827  A.  wrote  to  B.  that  he  had 
credited  B.'s  account  with  22  01.  in  consideration  of  a 
contract  by  B.  to  convey  certain  houses.     The  abstract 

1  Gibbins  v.  North  Eastern  Metro-  3  Year  Book,  17  Edw.  IV.  T.  Pasch. 
politan  Asylum  District,  11  Beav.  1  ;  2,  referred  to  by  Lord  Blackburn  in 
Skinner  v.  M'Douall,  2  De  G.  &  Sro.  Brogden  v.  Metropolitan  Railway  Co. 
265  ;  Bonnewell  v.  Jenkips,  8  Oh.  D.  2  App.  C.  692. 

70 ;  Rossiter  v.  Miller,  3  App.  C.  1124 ;  4  In  Meynell  v.  Surtees,  1  Jur.  N.S. 

and  see  infra,  §  490.  737  ;  3  W.  R.  535. 

2  Harris'  case,  L.  K.  7  Ch.  587.  5  17  Beav.  213. 
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was  delivered  ;  but  there  was  no  acceptance  in  writing  part  nr. 

by  B.,  who  however  five  years  afterwards  filed  his  bill LJ— 

against  A.  for  specific  performance.  It  appeared  that 
in  1827  A.  had  abandoned  the  treaty,  and  that  in  1829 
both  parties  considered  it  as  broken  off,  but  nevertheless 
that  B.  had  in  the  meantime  had  the  benefit  of  the  credit 
of  22  01.  The  Court  dismissed  the  bill,  on  the  ground 
that  an  offer,  to  convert  it  into  a  contract,  must  be 
accepted  and  acted  on  within  a  reasonable  space  of 
time.  In  another  case  A.  applied  to  a  company  for 
shares  on  the  8th  of  June  and  an  allotment  was  made 
on  the  following  23rd  of  November,  and  it  was  held 
that  the  acceptance  of  the  proposal  to  take  shares  came 
too  late  to  bind  the  proposer.1 

§  284.     The  proposal,  before  conversion  into  a  con-  what  de- 
tract by  acceptance,  may  be  determined  in  two  ways, —  thepro-8 
by  the  withdrawal  of  the  person  making  the  offer,  or  by  posa1- 
the  refusal  of  the  person  to  whom  it  is  made. 

§  285.  First,  it  may  be  determined  by  the  proposer  i.  With- 
by  withdrawal  before  acceptance,2  because  the  proposal 
by  itself  creates  no  mutuality  and  no  obligation ;  so 
that  where  a  person  made  an  offer  for  a  farm,  which 
the  owner  intended  to  accept,  but  did  not  do  so 
bindingly,  and  the  proposer  subsequently  withdrew 
his  offer,  it  was  held  that  he  could  do  so,  and  that 
there  was  no  contract.3  And  so  also  where  A.  by 
writing  applied  to  a  company  for  shares  "  which  he 
thereby  accepted"  and  paid  the  deposit,  but  before 
allotment  withdrew  bis  application  and  unsuccessfully 
required  the  return  of  his   deposit,  and  an  allotment 

1  Bamsgate  Victoria  Hotel  Co.  at  an  auction  to  withdraw  the 
Limited  v.  Montefiore,  L.  R.  1  Ex.  property  at  any  time  before  the 
109.  hammer  falls)  Warlow  v.  Harrison, 

2  Thorribury  v.  Bevill,  1  Y.  &  C.  28  L.  J.  Q.  B.  18. 

CO.  554.  See  also  Meynell  v.  Surtees,         s  Warner  v.  Willington,  3  Drew. 

1  Jur.  N.S.   737;   3  W.  R.  535;  523;  cf.  Buwmem  v.  Bobins,  4  De  G. 

Horsfall  v.  Garnett,  6  W.  R.  387  ;  J.  &  S.  88. 
and  cf.  (as  to  the  right  of  a  vendor 
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part  in.  was  made  to  him,  lie  was  held  not  to  be  a  contributory.1 


Oh.  ii, 


And    where   a  railway  company  gave   notice   to   treat 
for    part    of    a    manufactory,    which    was    met    by   a 
counter-notice   requiring   them  to  take  the  whole,  and 
the   company   then  gave   notice   of   their  intention   to 
apply  to  the  Board  of  Trade  for  the  appointment  of  a 
surveyor  to  determine  the  value  of  the  premises  required 
by  the  notice  to  treat  and  of  the  further  lands  which  the 
owner  could  lawfully  require  and  had  required  the  com- 
pany to  take  ;  it  was  held  that  the  company  might  still 
withdraw  their  notice  to  treat.2 
Notwith-       §  286.     This  right  to  retract  is  not  affected  by  the 
time  to    f"act  that  the  offer  itself  specifies  a  time  within  which  the 
^oePpre-  acceptance  is  to  be  made ;  so  that  where  A.  offered  to 
Bcribed.     se;Q  a  house  to  B.,  and  gave  B.  six  weeks  for  a  definite 
answer,  A.  was  held  entitled  to  withdraw  his  offer  before 
the  expiration  of  that  period.3 
Express         8  287.     Further,  it  is  not  necessary  to  the  effectual 

notice 

of  with-  determination  of  a  proposal  by  withdrawal  before  accept- 
not  need-  ance  that  any  formal  or  express  notice  of  withdrawal  or 
retractation  should  be  given  to  the  person  to  whom  the 
proposal  was  made.4  "  It  may  well  be  that  the  one  man 
is  bound  in  some  way  or  other  to  let  the  other  man 
know  that  his  mind  with  regard  to  the  offer  has  been 
changed ; " 5  but  as  soon  as  the  person  to  whom 
the  offer  was  made  in  fact  has  this  knowledge,  as,  for 
instance,  by  knowing  that  the  proposer  has  sold  the 
property  to  a  third  person,  he  will  be  taken  to  have 
sufficient  notice  of  withdrawal,  and  he  cannot  afterwards 
by  accepting  the  offer  make  a  binding  contract.4 


1  Ex  parte  Graham,  30  L.  J.  Bank.  4  Dickenson  v.  Dodds,  2  Ch.  D. 
42.  463, 474. 

2  Grierson  v.  Cheshire  Lines'  Com-  5  Per  James  L.J.,  2  Ch.  D.  at  p. 
mittee,  L.  B.  19  Eq.  83.  472.     Cf.  Stevenson  v.  McLean,  5  Q. 

3  Routledge  v.  Grant,  4  Bing.  653  ;  B.  D.  346  ;  Guillamore  v.  Peacocke, 
Coolie  v.  Oxley,  3  T.  K.  653.     Cf.  12  Ir.  Ch.  B.  at  p.  360. 
Dickenson  v.  Dodds,  2  Ch.  D.  463. 


ful, 
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§  288.     Where  however  the  communication  is  not  a  part  in 
mere  offer  to  contract  but  a  notice  given  in  pursuance  of  - 


a  right  of  pre-emption,  the  notice  may,  according  to  the  undeT 
terms   of  the   instrument   giving   this  pre-emption,  be"!^* 
incapable  of  being  withdrawn.1  tion- 

§  289.     In  the  second  place,  the  refusal  of  the  person  a.  Re- 
to  whom  the  proposal  is  made  puts  an  end  to  it ;  and  it 
will  not  be  revived  by  a  subsequent  tender  of  acceptance.2 

§  290.  As  it  is  competent  to  the  proposer  to  recall  Variations 
his  proposal  at  any  time  before  acceptance,  so  also  bep0Sai?pr°' 
may  vary  it  by  the  introduction  of  any  new  term  into  it. 
And  as  the  person  to  whom  the  proposal  is  made  may  of 
course  offer  to  accept  the  terms  proposed  with  any  varia- 
tion or  addition,  it  follows  that  each  party  may  continue 
to  add  fresh  stipulations  to  the  proposed  contract,  until 
the  terms  proposed  by  one  side  have  been  definitely 
accepted  by  the  other.3  Therefore  where  the  owner  of 
an  estate  made  a  proposal  requiring  amongst  other 
things  the  payment  of  1,500Z.  byway  of  deposit,  and  the 
purchaser  objected  to  it,  and  before  he  accepted  the 
terms,  the  owner  required  it  to  be  paid  and  the  contract 
to  be  signed  before  a  given  day,  or  the  treaty  to  be  at  an 
end,  and  this  was  not  complied  with,"  but  a  subsequent 
offer  was  made  to  sign  the  contract  and  pay  the  deposit ; 
the  Court  held  that  there  was  no  contract.4 

§  291.     The  Statute  of  Frauds  requiring   that    the  Writing 
memorandum  of  agreement  shall  be  signed  by  the  party  bf  one 
to  be  charged  therewith  and  not  requiring  the  signature  ]^£ienti 
of  both  parties,  it  follows  that  where  there  is  a  writing 
under  the  hand  of  the  defendant  expressing  the  contract, 
there  is  no  need  to  prove  an  acceptance  in  writing  by 
the  plaintiff  of   the  terms    of   that  contract,    and    the 

1  See  Homfray  v.  Fothergill,  L.  R.  cannot  be  maintained  on  this  point. 
1  Eq.  567.  3  Honeyman  v.  Marry  at,  21  Beav. 

2  Hyde  v.  Wrench,  3  Beav.  334.  14,  affirmed  in  D.P.  6  H.  L.  0.  112. 
The  decision  in  Hodgson  v.  Hutchen-  Distinguish  Jolliffe  v.  Blumbercj,  18 
son,  5  Vin.  Abr.  522,  pi.  34,  which  W.  B.  784. 

inferred  an    acceptance    from    acts         4  S.  C. 
after  an  explicit  refusal,  probably 
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part  in.  institution  of  the  action  is  a  sufficient  acceptance.1     If 
'-^L-  that  writing  leaves  any  term  open  to  the  election  of  the 


other  party,  the  acceptance  must  of  course  be  in  writing 
to  satisfy  the  statute.2 
Plaintiff's      §  292.     But  the  cases  have_gone  further,  and  it  is 
ance'need  now  well  settled  that  where  the  writing  is   a  memo- 
writing.11  randum  expressing  not  a  contract  but  a  mere  proposal, 
yet  there  the  acceptance  of  this  proposal  (though  it  seems 
essential  to  convert  the  proposal  into  a  contract),  need  not 
be  in  writing. 

This  was  so  decided  by  Kindersley  V.C.,  in  a  case 
where  he  observed  on  the  want  of  previous  authority 
distinctly  to  establish  the  point,3  and  his  decision  was 
subsequently  followed  by  the  Courts  of  Exchequer  and 
Exchequer  Chamber.4  In  the  old  case  of  Coleman 
v.  Upcot,5  where  there  was  first  an  acceptance  by  the 
plaintiff  by  parol,  and  subsequently  a  subscription  by  the 
plaintiff,  the  parol  acceptance  appears  to  have  been  the 
ground  of  the  decision  that  there  was  a  binding  contract. 
Accept-         8  293.     When  it  has  been  once  established  that  the 

ance  by  .  ,   , 

acts.  acceptance  need  not  be  m  writing,  it  of  course  follows 
that  it  may  be  by  acts  as  well  as  words.6  Thus,  for 
example,  where  an  uncle  of  a  young  man  sent  proposals 
to  the  friends  of  a  lady,  to  which  no  answer  was  returned, 
but  the  young  man  was  admitted  as  a  suitor,  and  the 
marriage  ensued,  it  was  held  by  Lord  Nottingham  to 
amount  to  a  complete  contract,  which  ought  to  be  per- 
formed on  all  sides.7 

It  is  a  matter  of  every  day  occurrence  to  infer  assent 
from  acts  as  well  as  from  words. 

Defen-  §  294.     Of  course  no  action  can  be  brought  against 

dant's  i  ,  „  . 

acceptance  any  one  on  a  parol  acceptance  ol  a  proposal. 

must  be 

in  writing.      >  Boys  v.  Ayerst,  6  Mii.'Sl6.  C.  M.  &  R.  692  ;  Liverpool  Borough 

2  Id.  Bank  v.  Eccles,  4  H.  &  N.  139. 

3  Warner  v.  Willinrjton,  3  Drew.  5  5   Vin.  Abr.   527,   pi.    17  ;    cf. 
523.  Palmer  v.  Scott,  1  R.  &  My.  391. 

4  Smith  v.  Neale,  2  C.  B.  N.  S.  6  Williams  v.   Williams,  L.  R.  2 
67  ;  Reuss  v.  Picksley,  L.  R.  1  Ex.  Ch.  294. 

342.      See  also  Modey  v.  Tinkler,  1  ?  Pwrker  v.  Serjeant,  Finch,  146. 
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§  295.     In  contracts  constituted  by  proposal  and  ac-  paet  ni. 


ceptance,  it  is  obvious  that  the  question  may  arise,  at  what  — 


Ch.  ii. 


time  the  treaty  was  converted  into  a  contract.1  The,  which  the 
contract  is  perfected  by  the  posting  of  a  letter  declaring  °s°consti- 
the  acceptance,  because  thereby  the  acceptor  has  done  all tutedi 
that  is  requisite  on  his  part,  and  is  not  answerable  for  the  letter. 
casualties  of  the  post-office.2  Hence  it  follows  that  the 
contract  dates  from  the  posting,  and  not  from  the  receipt 
of  the  letter  of  acceptance.3  The  current  of  authorities 
which  establish  these  propositions  was  somewhat  inter- 
rupted by  two  cases.  One  was  that  of  The  British  and 
American  Telegraph  Co.  Limited  v.  Colson*  where  the 
acceptance  having  never  been  received  by  the  proposer 
it  was  held  that  there  was  no  contract,  and  it  was  laid 
down  that  the  contract  is  not  completed  till  the  ac- 
ceptance is  delivered  to  or  brought  to  the  knowledge  of 
the  proposer,  unless  this  happen  from  his  own  act  or 
default.  In  the  other  case,5  Malins  V.C.  adopted  the 
same  view.  But  the  authority  of  these  cases  is  much 
shaken  by  the  observations  subsequently  made  on  the 
former  of  them  by  James  and  Mellish  L.JJ.,6  and  by 
the  expression  of  change  of  opinion  by  the  learned  Vice 
Chancellor.7 

8  296.     In  case  of  there  being  an  agent  for  the  pro-  where 
poser,    the   communication   of  the  acceptance   to    him  an  agent 


for  pro- 
poser. 


completes  the  contract,  though  the  agent  may  fail  to 
make  known  the  acceptance  to  his  principal.8 

§  297.  One  species  of  contract  by  proposal  and  ac-  Eepresen- 
ceptance  is  constituted  by  a  promise  or  representation  conduct* 
made  by  one  person,  and  acts  done  by  another  person  on 

1  Cf.  on  this  point  Dickenson  v.  3  Potter  v.  Sanders,  6  Ha.  1 ;  Byrne 
Dodds,  2  Ch.  D.  463  ;  supra,  §  287.        v.  Van  Tienhoven,  5  C.  P.  D.  344. 

2  Dunlop  v.  Higgins,  1  H.  L.  C.  4  L.  K.  6  Ex.  108. 

381  ;    Duncan  v.    Topham,  8   OB.  5  Townsend's  case,  L.  R.  13  Eq.  148. 

225  ';  Adams  v.  Lindsell,  1  B.  &  Al.  6  Harris'  case,  L.  R.  7  Ch.  587. 

681  ;  Stocken  v.  Collin,  7  M.  &  W.  7  Wall's  case,  L.  R.  15  Eq.  18. 

515  ;   Harris'  case,  L.  R.  7  Ch.  587.         8  Wright  v.  Bigg,  15  Beav.  592. 

k  2 


132  OP   THE   DEFENCES   TO   THE   ACTION. 

paut  in.  the  faith  of  such  promise  or  representation.     "  A  repre- 

—  sentation,"  said  Lord  Cottenham,1  "  made  by  one  party 

for  the  purpose  of  influencing  the  conduct  of  the  other 
party,  and  acted  on  by  him,  will  in  general  be  sufficient 
to  entitle  him  to  the  assistance  of  this  Court  for  the 
purpose  of  realizing  such  representation." 
Eepresen-  §  298.  Eepresentations  are  of  two  kinds  :  the  one  of 
tMngs  things  past;  or  present,  the  other  of  things  future :  the 
past'  one  of  things  done  or  existing,  the  other  of  things  to  be 
done.  With  regard  to  the  former  class,  whenever  a  re- 
presentation as  to  something  alleged  as  a  then  existing 
fact,  which  representation  is  not  true,  has  been  made  by 
a  person  who  knows  it  to  be  untrue,  or  does  not  know  it 
to  be  true,2  to  another  person  in  order  to  induce  him  to 
an  act,  and  that  act  has  been  thereupon  done  by  the 
second  person  to  his  prejudice,  the  person  making  the 
representation  will  not  be  allowed  by  the  Court  after- 
wards to  turn  round  and  deny  the  alleged  fact.  "  It  shall 
be,"  said  Lord  Mansfield  C.J.,3  "  as  represented  to  be." 
niustra-  Thus  for  example,  where  one  person  represented  to 
another,  on  a  treaty  for  marriage  with  his  daughter,  that 
a  certain  demand  was  not  existing,  he  was  afterwards 
restrained  by  the  Court  from  proceeding  to  recover  the 
demand  : 4  and  where  a  father  represented  to  a  future 
husband  of  his  daughter  that  she  was  entitled  after  the 
death  of  her  parents  to  10,000Z.,  and  she  was  in  fact  only 
entitled  to  about  half  that  amount,  the  balance  was  re- 
covered from  the  father's  estate.5     But  in  these  cases,  the 

1  In  Hammersley  v.  De  Biel,  12  475  ;  Scott  v.  Scott,  1  Cox,  366 ;  and 
CI.  &  Fin.  62,  n.  i  cf.  Ayliffe  v.  at  Law,  Montefiori  v.  Montefiori,  1 
Tracey,  2  P.  Wins.  64,  which  shows  Wm.  Bl.  363 ;  Pickard  v.  Sears,  6  A. 
that  where  the  act  was  not  done  in  &  E.  469  ;  Gregg  v.  Wells,  10  A.  & 
reliance  on  the  representation,  no  E.  90  ;  Freeman  v.  Cooke,  2  Ex.  654 ; 
contract  arises.  Howard  v.  Hudson,  2  El.  &  Bl.  1  ; 

2  Per  Grant  M.R.  in  Ainslie  v.  Foster  v.  Mentor  Life  Assurance  Co., 
Medlycott,  9  Ves.  21.  3  El.  &  Bl.  48. 

3  In  Montefiori  v.  Montefiori,  1  5  Bold  v.  Hutchinson,  20  Beav. 
Wm.  Black.  364.  250,  affirmed  5  De  G.  M.  &  G.  558, 

4  Neville  v.  Wilkinson,  1  Bro.  C.C.  on  different  grounds.  See  also  Jame- 
543.    See  also  Gale  v.  Lindo,  1  Vern.  son  y.  Stein,  21  Beav.  5. 
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Court  acts  merely  on  the  principle  of  preventing  fraud,  paet  in. 

and  not  at  all  on  contract ; *  and  they  therefore  do  not ^— 

properly  come  in  for  discussion  here. 

§  299.     But  with  regard  to  representations  of  some-  Represen- 
thing  future,  and  within  the  power  of  the  party  making  things 
the  statement,  the  case  is  different ;  for  such  a  represen- futme- 
tation,  made  for  a  particular  purpose  by  one  person,  and 
followed  by  conduct  in  pursuance  of  it  by  the  other, 
constitutes  a  true  and  proper  contract.     "  There  is  no 
middle  term,"  said  Lord  Cranworth,3  "  no  tertium  quid 
between  a  representation  so  made  to  be  effective  for  such 
a  purpose  and  a  contract;  they  are  identical."     In  one 
case  an  uncle  represented  that  he  would  buy  a  warehouse 
for  his  nephew,  and  at  the  uncle's  instance  the  nephew 
entered  into  a  binding  contract  to  purchase  the  ware- 
house :  it  was  there  held  that  the  uncle's  estate  was 
bound  to  find  the  purchase-money.3 

S  300.     In  order  to  enable  the  Court  to  give  relief  Represen- 

i  in  -inn        tation 

on  the  ground  ol  contract  to  a  person  who  has  acted  on  must  be 

the  faith  of  another's  statements,  the  representation  or  absolute. 

promise  on  which  he  relies  must  be  clear  and  absolute. 

Therefore  where  a  father,  after  declining  to  enter  into  a 

settlement,  added  that  he  should  allow  his  daughter  the 

interest  of  2,000?.,  and  that  if  she  married  he  might 

bind  himself  to   do   it,   and  pay  the   principal   at   his 

decease,  it  was  held  not  to  be  an  absolute  contract : 4 

and  so  where  the  father  of  an  intended  husband  made 

only  a  promise  to  recognise  his  son  in  common  with  the 

rest  of  his  family,  but  the  promise  was  loose  and  vague, 

and  defined  no  sum,  Stuart  V.C.  dismissed  a  bill  filed  by 

the  son,  but  under  the  circumstances  directed  the  costs 

1  Per  Lord  Cranworth  L.J.  in  3  Skidmore  v.  Bradford,  L.  R.  8 
Money  v.  Jorden,  2  De  G.  M.  &  G.  Eq.  134  ;  cf.  Ridley  v.  Ridley,  34 
332.     See  too  Alderson  v.  Maddison,      Beav.  478. 

5  Ex.  D.,  at  p.  296,  where  Stephen  4  Randall  v.  Morgan,  12  Ves.  67. 

J.   lucidly  classified    the    different  See  the  observations  on  this  case  of 

kinds  of  false  representations.  Lord  St.  Leonards  in  Maunsell  v. 

2  In  Maunsell  v.   White,  4  H.  L.  Whitt,  1  Jon.  &  L,  567. 
C.  1056. 
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Part  in.  to  be  paid  out  of  the  father's  estate.1     But,  on  the  other 

'-^—  hand,  where  on  the  treaty  for  a  marriage  the  father  of 

the  intended  wife  wrote  to  the  intended  husband,  "  At 
my  decease  she  [the  intended  wife]  shall  be  entitled  to 
her  share  in  whatever  property  I  may  die  possessed  of," 
Lord  Eomilly  M.R.  held  that  this  amounted  to  a  con- 
tract binding  on  the  father  and  his  estate,  and  was  not 
too  vague  to  be  enforced.2     "  When,"  said  his  Lordship,3 
"  a  man  makes  a  solemn  engagement  upon  an  important 
occasion,   such  as  the  marriage  of  his  daughter,  he  is 
bound  by  the  promise,  he  then  makes.     If  he  induce  a 
person  to  act  upon  a  particular  promise  with  a  particular 
view   which   affects   the   interests   in   life   of  his   own 
children  and  of  the  persons  who  become  united  to  them, 
this  Court  will  not  permit  him  afterwards  to  forego  his 
own  words,  and  say  that  he  was  not  bound  by  what  he 
then  promised.     It  is  upon  these   principles   that  the 
Court  has  acted  in  all  such  cases  ;  it  exercises  its  juris- 
diction for  the  enforcement  of  the  truth,  and  makes  a 
man's  acts  square  with  his  words,  by  compelling  him  to 
perform  what  he  has  undertaken." 
Where  the      §  301.     Where  the  representation  is  merely  of  what 
meSnfis     the  person  intends  to  do,  or  the  promise  is  one  for  the 
honorary,  performance  of  which  the  person  making  it  refuses  to 
contract,  and  insists  that  the  recipient  shall  rely  on  his 
honour,  the  engagement  is  of  a  merely  honorary  nature, 
and  therefore  not  enforceable  by  the  Court.4      In   one 
Maumeii  case  the  guardians  of  a  young  lady,  who  was  a  minor, 
objected  to  her  marriage    until   a    suitable    settlement 
should  be  made  on  behalf   of   her   intended  husband ; 
his  uncle,  from  whom  he  had  expectations,  having  been 
previously  consulted  on  the  matter,  was  informed  of  this 
resolution ;  in  reply  to  which  he  wrote  to  his  nephew, 
"  My  sentiments    respecting  you  continue  unalterable : 

1  Kay  v.  Crook,  3  Sm.  &  G.  407.  "  Of.  Lord  Walpole  v.  Lord  Orford, 

2  Laver  v.  Fielder,  32  Beav.  1.  3  Ves.  402  ;  infra,  §  571.  See  too 
See  too  Coverdalev.  Eastwood,  L.  R.  per  Stephen  J.  in  Alderson  v.  Mad' 
15  Eq.  121.  dison,  5  Ex.  D.  at  pp.  296,  301. 

'  32  Beav.  at  p.  12. 


v.  White. 
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however,  I  shall  never  settle  any  part  of  my  property  part  m 

out  of  my  power  so  long  as  I  exist.     My  will  has  been '-^L~ 

made  for  some  time,  and  I  am  confident  that  I  shall 
never  alter  it  to  your  disadvantage.  I  repeat  that  my 
Tipperary  estate  will  come  to  you  at  my  death,  unless 
some  unforeseen  occurrence  should  take  place."  The 
letter  further  alleged  that,  as  he  had  never  settled  any- 
thing on  any  of  his  nephews,  his  doing  so  in  this  case 
would  cause  jealousy  in  the  family  :  this  letter  the 
writer  desired  might  be  communicated  to  the  young 
lady's  guardians.  It  was  held  that  the  intention  ot 
the  uncle  was  not  to  settle  his  property,  and  that  there- 
fore the  letter  could  not  be  treated  as  a  contract.1 

§  302.  The  same  principle  governed  the  decision  Money  v. 
of  the  case  of  Money  v.  Jorden.2  The  facts  of  the  case 
were,  shortly,  that  B.  was  under  a  bond  for  the  payment 
of  a  sum  of  money  to  A.  ;  that  B.  being  about  to 
marry,  A.  said  she  should  never  distress  him  about  the 
bond,  that  she  had  given  it  up,  and  would  never  en- 
force it ;  but  on  being  requested  to  give  up  the  bond, 
she  declined  to  do  so,  saying  that  she  would  be  trusted, 
and  that  B.  might  rely  on  her  word.  B.  married,  and 
A.  subsequently  having  put  the  bond  in  suit,  B.  sought 
the  interference  of  the  Court  by  injunction.  The  re- 
presentations in  question  were  held  to  be  binding  by 
Lord  Romilly  M.B.  in  the  first  instance,  by  Knight 
Bruce  L.J.  on  appeal,  and  by  Lord  St.  Leonards  in  the 
House  of  Lords,  whilst  the  contrary  was  ultimately  de- 
cided by  a  majority  in  the  House,  consisting  of  Lords 
Cranworth  and  Brougham.  The  question  was  in  a 
considerable  part  one  of  evidence.  But  Lords  Cran- 
worth and  St.  Leonards  differed  as  to  the  effect  of  a 
representation  of  intention,  the  latter  holding  such  to 
be  binding,  and  the  former  not.3 

1  Maunsell  v.  White,  1  Jon.  &  L.      318  ;  5  H.  L.  C.  185. 

539,  affirmed  4  H.  L.  0.  1039.  J  With  regard  to  the  force  of  an 

2  15  Beav.  372  ;  2  De  G.  M.  &  G.      expression  of  intention,  see,  besides 


136  OF    THE   DEFENCES    TO    THE    ACTION. 

paet  in.      §  303.     On  the  same  principle,  where  a  settlement 

LJ—  was  not  ready  at  the  time  of  the  marriage,  and  the  lady 

iiiustra-     married  on  the  husband's  engagement  in  honour  that  she 
"mi""        should  have  the  same  advantage  of  the  agreement  as  if 
it  were  in  writing  and  duly  executed,  the  Court  refused 
to  interfere,  as  the  engagement  was  merely  honorary.1 
And  again  where  letters  were  sent  containing  what  only 
amounted  to  a  general  assurance  that,  if  a  tenant  acted 
to  the  satisfaction  of  his  landlord,  he  would  deal  honour- 
ably and  handsomely  with  him  in  regard"  to  renewing  his 
lease,  this  assurance  was  discriminated  from  a  matter  of 
contract,  and  was  not  enforced  by  the  Court.2 
™m<Mri%       §  ^4.     The  circumstances  of  the  case  of  Morehouse 
v.  Colvin3  were  these.     A  testator,  who  had  by  his  will 
bequeathed  12,500/.  to  his  daughter,  wrote  a  letter  to  an 
old  friend  of  his  in  India,  to  whom  the  young  lady  was 
consigned,  and  therein  stated  that,  in  case  of  her  marry- 
ing with  his  approbation,  her  husband  should  have  2000/. 
on  the  marriage,  and  continued,  "  nor  will  that  be  all  : 
she  is  and  shall   be  noticed  in  my  will ;  but  to  what 
further  amount  I  cannot  precisely  say,  owing  to  the 
present  reduced  and  reducing  state  of  interest,  which 
puts  it  out  of  my  power  to  determine  at  present  what  I 
may  have  to  dispose  of."     The  substance  of  these  terms 
was(  communicated  to  the  intended  husband  :  the  tes- 
tator revoked  his  will,  and  made  another,  omitting  the 
legacy,  and  giving  his  daughter  a  residuary  and  contin- 
,     gent  interest  :  Lord  Eomilly  M.R.,  and  afterwards  the 
Court  of  Appeal  in  Chancery,  held  that  there  was  no 
contract  which  could  be  enforced. 
Subse-  §-  305.     Where,  subsequently  to  representations  of  the 

the  cases  above  stated,  Norton  v.  ]  Viscountess  Montacute  v.  Max- 

Wood,  1  E.  &   My.   178 ;    Cross  v.      well,  1  P.  Wms.  618. 


6  Ha.  553  ;  Laver  v.  Fielder,  2  Price  v.  Assheton,  1  Y.  &  C.  Ex. 

32  Beav.  1  ;  Goverdale  v.  Eastwood,  441. 

L.  R.  15  Eq.  121 ;  Loffus  v.  Maw,  3  3  15  Beav.  341. 
Gift  592,  and  infra,  §§  311,  312. 
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sort  which  we  have  been  considering,  a  settlement  has  part  m 
been  executed  making  a  provision  but  taking  no  notice 


•       i  •       i  settle- 

oi    the  subject   oi   the  representations,   a   presumption  mcnt 
arises  that  the  settlement  contains  the  whole  contract,  to  pro- 
and  this,  if  not  rebutted,  is  of  course  a  bar  to  any  relief  mise" 
on  the  representations.1 

§  306.     The  same  result  more  clearly  follows  where  where  the 
not  only  is  there  a  settlement  which  is  silent  as  to  the  §[£ ™^ 
promise,   but   where  it  appears  that  the  marriage  was  [j^  mar. 
determined  on  long  before  the  promise.      There  it  is  "age- 
evident  that  the  promise  did  not  induce  the  marriage.2 

§  307.     We  will  now  proceed  to  consider  the  cases  in  Cases 

wliGrs 

which  a  representation,  followed  by  conduct  of  the  party  represen- 
to  whom  it  is  made,  has  been  held  to  be  binding.  binding 

§  308.     These  cases  have  for  the  most  part  turned  in  caee3 
upon  representations  made  in  the  course  of  marriage  ria^Tcon- 
treaties,  followed  by  marriage  made  on  the  faith  of  such traots- 
representations, — a  class  of  cases  in  which  the  Court  is 
inclined  to  attach  more  than  ordinary  weight  to   the 
language  of  the  one  party,  when  it  is  calculated  to  convey 
a  false  impression  to  the  other.3 

§  309.    Where  the  proposal  is  in  writing,  the  marriage  Distinc- 
and  other  acts  are  relied  on  only  as  evidence  of  accept-  tween " 
ance  ;  but  where  the  proposal  has  been  verbal,  the  acts andver- 
must  be  relied  on  also  as  constituting  a  case  of  part-  b^ro" 
performance,  for  which  purpose  marriage  alone  is,  from 
the   words   of   the   Statute    of   Frauds,  not   sufficient. 
The  cases  on  part-performance  in  connection  with  such 
contracts,4  and  also  of   marriage  in  fraud  of   a  parol 
contract,5  are  respectively  considered  elsewhere. 

8  310.     The  principle  of  the  cases  now  under  discus-  The  pen- 
sion is  established  by  several  old  decisions,   to  which  estab-°n 


lished. 


»  Loxley  v.  Heath,  1  De  G.  F.  &         3  Per  Lord  St.  Leonards  in  Maun- 

J.  489  ;  Sands  v.  Soden,  31  L.  J.  Ch.  sell  v.  White,  1  Jon.  &  L.  563. 
870  ;  Be  Badcock,  29  W.  R.  278.  4  See  infra,  §  593  et  seq. 

-  Goldicutt  v.  Toumsend,  28  Beav.  6  See  infra,  §  553. 

445. 
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part  hi.  it  will  be  sufficient  to  refer 1  before  considering  the  more 

Ch.  ii.  ° 

recent  cases. 

lenders  v.       s  311     In  Luders  v.  Anstey,2  a  husband  before  mar- 

Anttey.  «  u 

riage  wrote  a  letter  proposing  a  settlement  of  the  lady  s 
fortune,  securing  certain  benefits  to  the  children  of  the 
lady's  first  marriage :  shortly  afterwards  the  marriage 
took  place,  and  Lord  Loughborough  held  that  the 
husband  was  bound  by  the  letter,  though  bonds  to 
execute  a  settlement  had  subsequently  been  entered 
into,  also  securing  benefits,  but  different  ones,  to  the 
same  children.  "  There  is  no  locus  pcenitentice,"  said 
his  Lordship,  "  in  this  case  ;  and  I  should  require  a 
positive  distinct  dissent :  and  that  could  not  be  evidenced 
by  anything  but  an  actual  settlement  before  marriage, 
varying  from  that." 
Saunders       In  Saunders  v.  Cramer,3  a  paper  signed  by  a  lady, 

\.  Cramer.  .  .  .  '  ±.  ,      °  /,  .     J 

expressing  her  intention  of  leaving  ner  grand-daughter 
a  certain  sum,  to  be  secured  by  a  bond,  which  offer 
was  to  be,  and  was  in  fact  communicated  to  the  in- 
tended husband  of  the  young  lady,  and  was  followed 
by  a  marriage,  was  held  a  binding  proposal.  The  men- 
tion of  the  bond  went  to  show  that  it  was  intended 
to  be  binding  on  the  party  making  it. 

^Iw  §  312,  In  De  ^eil  v-  Thomson,*  in  written  pro- 
posals made  on  the  marriage  treaty  the  father  expressed 
that  he  "  intended  to  leave  his  daughter  a  further  sum  of 
10,000/!.  in  his  will,  to  be  settled  on  her  and  her  children, 
the  disposition  of  which,  supposing  she  had  no  children, 
to  be  prescribed  by  the  will  of  her  father."  This  was 
held  to  create  an  obligation.  These  proposals  were  made 
subject  to  revision  ;  but  it  was  held  that  that  power  was 
determined  by  their  acceptance  by  the  intended  husband, 
and  the  marriage  with  the  father's  consent.     This  decision 

1  Moore  v.   Hart,   1    Vern.    110,  200. 

201 ;  Wanhford  v.  Fotherley,  2  Vern.  2  4  Ves.  501  ;  S.  C.  5  Ves.  213. 

322  ;  Halfpenny  v.  Ballet,  2  Vern.  3  3  Dr.  &  War.  87. 

373  ;    Coohes    v.   Mascall,   2    Vern.  4  3  Beav.  469. 


son. 
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of  Lord  Langdale  M.R.  was  affirmed  by  Lord  Cotten-  paetIii. 
ham,1  and  afterwards  by  the  House  of  Lords.2 


§  313.  In  Montgomery  v.  Reilly,3  the  eldest  son  came  Montgo- 
into  estates,  subject  to  a  jointure  to  his  mother  and  por-  ISuiJ' 
tions  to  his  brothers  and  sisters,  and  carried  on  a  corre- 
spondence with  a  friend  of  the  family  with  a  view  to  the 
increase  of  these  charges,  and  ordered  the  payment  of  the 
increased  jointure  and  interest  on  the  increased  portions  : 
on  the  faith  of  a  representation  made  on  the  strength  of 
these  acts  by  the  family  friend,  a  daughter  married  :  the 
interest  on  the  increased  portion  was  continued  to  be  paid 
to  the  daughter,  and  the  agent's  accounts  in  which  these 
payments  were  stated  passed ;  and  the  eldest  son  took 
possession  of  some  property  under  the  arrangement  with 
his  brothers  and  sisters,  to  which  he  would  not  otherwise 
have  been  entitled.  The  House  of  Lords  decided  that 
there  was  a  contract  binding  on  the  eldest  brother,  and 
specifically  enforced  it. 

§  314.  In  Prole  v.  Soady*  the  Court,  notwithstand-  ProU v. 
ing  a  considerable  conflict  of  evidence,  came  to  the  con- 
clusion that  previously  to  and  in  contemplation  of  the 
marriage  of  the  plaintiff's  father  and  mother,  the  natural 
father  of  the  lady  had  represented  to  the  intended 
husband  and  to  other  persons  that  a  certain  estate  of  his 
in  Scotland  and  a  sum  of  105,000  sicca  rupees  were 
settled  by  him  as  a  provision  for  his  daughter  and  her 
children,  and  that  the  marriage  was  contracted  in  a  con- 
fidence in  that  representation.  It  was  part  of  the 
defendant's  case  that  at  the  date  of  the  marriage  there 
was  an  existing  testamentary  settlement  of  the  property 
in  question  in  favour  of  the  lady :  but  the  Court  -held 
that  such  an  instrument  if  it  existed  was  made  irre- 
vocable by  the  representations  of  the  father  :  and  it  gave 

1  12  CI.  &  Fin.  61,  n.  3  1  Bli.  N.  S.  364  ;  S.  C.  1  Dow, 

2  12  CI.  &  Fin.  46,  sub  nom.  Ham-      N.  S.  62. 
mersley  v.  De  Biel.  *  2  Giff.  1. 
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pabt  in.  the  plaintiff  relief  on  the  ground  of  the  representation 

Ch.  ii.  -. 

made. 

Loffmv.  An(j  in  a  iater  case  the  same  Judge  (Stuart  V.C.) 
held  that  a  gift  made  by  a  codicil  in  pursuance  of  a 
promise  by  an  uncle  to  his  niece,  on  the  faith  of  which 
she  altered  her  position  in  life  and  continued  to  act  as 
his  caretaker,  became  irrevocable  by  force  of  the  promise 
and  conduct.1 

Coverdaie      In    Coverdale  v.   Eastwood7,  the  contract  was  con- 

mood.  '  tained  in  letters,  and  the  only  serious  question  was  one 
of  construction. 

Represen-       &  315.     The  representations  need  not  be  made  by  the 

tationsby         °  .       r  .  J. 

stranger,  persons  most  immediately  interested  in  the  marriage 
treaty.  In  one  case  a  legatee  on  his  marriage  assigned 
part  of  his  legacy  to  the  trustees  of  his  settlement,  and 
covenanted  to  pay  the  amount  by  instalments.  It  was 
proved  that  the  marriage  was  contracted,  and  the  settle- 
ment made  on  the  faith  of  representations  by  the  executor 
that  the  legacy  was  substantial  and  safe  and  would  be 
paid  though  at  a  future  time.  The  estate  of  the  testator 
proving  insufficient  to  pay  the  legacies,  it  was  held  that, 
by  force  of  the  representations,  the  estate  of  the  executor 
was  liable  for  the  amount  of  the  legacy.3 

Piggottv.       S  316.     The  doctrine  in  question  seems  to  have  been 

Stratton.  s  ......  ^     t->  ■ 

carried  to  its  fullest  limits  in  the  case  ot  Figgott  v. 
Stratton*  The  defendant  Stratton  was  lessee  for  a  long 
term  of  plots  A,  B,  and  C.  The  lease  contained  a  cove- 
nant that  any  new  houses  should  be  detached  and 
separated  from  one  another  by  an  open  space  of  not  less 
than  thirty  feet.  Plot  C  lay  between  B  and  the  sea.  The 
defendant  Harbour,  under  whom  the  plaintiff  claimed  as 
assign,  negotiated  with  Stratton  for  an  under-lease  of 
part  of  B,  and  Stratton  in  answer  to  a  question  stated 

1  Loffus  v.  Maw,  3  Giff.  592  ;  see         3  Hutton  v.  Bossiter,  7  De  G.  M.  & 
Alderson  v.  Maddison,  5  Ex.  D.  293,      G.  9. 

300,  reversed  in  C.  A.,  W.  N.  1881,  *  Johns.  341  ;  S.  C.  1  De  G.  F.  & 

p.  68.  J.  33. 

2  L.  R.  15  Eq.  121. 
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that  he  could  not  build  closer  than  thirty  feet  because  pabt  in. 

the  lease  forbad  him,  and  Harbour  swore  that  thereupon '—:— 

he  was  induced  to  take  the  land,  and  further  that  in 
order  to  satisfy  himself  he  asked  for  and  was  shown  a 
draft  of  the  lease.  An  under-lease  was  executed  con- 
taining covenants  referring  to  the  original  lease.  The 
original  lease  was  surrendered,  and  a  new  lease  granted 
with  different  covenants,  and  Stratton  the  lessee  pro- 
posed to  build  so  as  not  to  leave  the  thirty  feet  space. 
Lord  Hatherley  (then  Wood  V.C.)  held  that  the  cove- 
nants in  the  under-lease  did  not  restrain  this  conduct, 
but  that  the  representation  did.  He  held  it  equivalent 
to  a  representation  that  the  lease  was  an  instrument  by 
which  the  property  was  secured  to  the  purchaser  in  a 
course  of  enjoyment,  and  that  to  permit  him  to  alter  that 
course  would  be  to  permit  him  to  derogate  from  his  own 
grant.  Lord  Campbell  and  Turner  L.J.  held  that  the 
defendant  was  bound  both  by  his  covenants  in  his  under- 
lease and  by  his  representation.  Knight  Bruce  L.  J.  held 
that  he  was  bound  by  his  covenants,  but  declined  to  give 
any  opinion  on  the  other  point.  It  will  not  escape  notice 
that  in  this  case  the  only  representation  made  was  one 
of  an  existing  fact,  viz.,  the  existence  of  the  lease,  that 
there  was  no  statement  that  the  state  of  things  should 
continue,  or  that  the  lease  should  not  be  surrendered  or 
allowed  to  drop,  and  that  to  infer  from  the  existence  of 
a  lease  that  it  should  never  be  surrendered,  seems,  in  the 
absence  of  express  contract,  a  somewhat  strong  inference. 
The  case  is,  however,  one  of  the  highest  authority. 


CHAPTER  III. 

OF  THE  INCOMPLETENESS  OF  THE  CONTRACT. 

paet  in.      §  317.     "  Nothing  is  more  established  in  this  Court," 
— '-^-  said.  Lord  Hardwicke,1  speaking  of  contracts  which  the 
mu^/be     Court  will  enforce,  "  than  that  every  agreement  of  this 
faii^Lna    kind  ought  to  be  certain,  fair,  and  just  in  all  its  parts.  If 
just.         any  0f  those  ingredients  are  wanting  in  the  case,  this 
Court  will  not  decree  a  specific  performance."     "  I  lay  it 
down  as  a  general  proposition,"  said  Lord  Rosslyn,2  "  to 
which  I  know  no  limitation,  that  all  agreements,  in  order 
to  be  executed  in  this  Court,  must  be  certain  and  de- 
fined :  secondly,  they  must  be  equal  and  fair ;  for  this 
Court,  unless  they  are  fair,  will  not  execute  them  :  and 
thirdly,  they  must  be  proved  in  such  manner  as  the  law 
requires." 
Where  S  318.     In  regard  to  objections  founded  on  the  want 

part-per-  °  ......  . 

formance.  of  any  of  these  qualities  in  the  contract,  or  on  the  inca- 
pacity of  the  Court  to  perform  the  contract,  or  its  ille- 
gality, the  Court  is,  from  obvious  motives  of  justice, 
somewhat  unwilling  to  entertain  the  objection,  when  it 
is  made  after  part-performance,  from  which  the  defendant 
1  has  derived  benefits,  and  the  plaintiff  cannot  be  fully 
recompensed  except  by  the  performance  of  the  contract 
in  specie.3     When  a  contract  has  been  partly  executed 


1  In  Buxton  v.  Lister,  3  Atk.-  386.  dirwood  v.  Hithcox,  1  Ves.  Sen.  279  ; 
See  infra,  §  488.  Franks  v.  Martin,  1  Eden,  309. 

2  In   Lord  Walpoh  v.  Lord  Or-         3  See  §§  83  and  459. 
ford,  3  Ves.  420  ;  accordingly,  Un- 


OF    THE    INCOMPLETENESS    OF    THE    CONTRACT.  143 

by  possession  having  been  taken  under  it,  the  Court,  it  part  in. 

has  been  said,  "  will  strain  its  power  to  enforce  a  com : — — 

plete  performance."  * 

§  319.     The  qualities  of  completeness,  certainty,  and  ^°™pf1^1t 
fairness,  which  will  be  now  considered,  will  in  great  part ness-  .and 
be  best  explained  by  showing  cases  in  which  they  have  how  to 
been  considered  as  being  wanting.    The  qualities  of  com-  plained, 
pleteness  and  certainty  are  not  perhaps  truly  separable  : 
but  under  the  former  those  cases  will  be  rather  con- 
sidered where  there  is  the  absolute  want  of  some  term  in 
the  contract ;  under  the  latter  head  of  certainty,  those 
where  it  is  not  the  entire  want  of  the  term,  but  the  want 
of  sufficient   exactitude   in   it,  which   has   furnished   a 
defence  to  a  specific  performance.2 

8  320.     It  is  evident  that  incompleteness  may  be  in  incom- 

0  ,  .  pleteness 

the  contract  itself — in  which  case  there  is  properly  speak-  may  be  in 

: ,  .    , 1  ,  contract 

ing  no  contract,  or  m  the  evidence — in  which  case  there  or  evi- 
is  no  sufficient  memorandum.     But  nevertheless  it  seems 
not  inconvenient  to  consider  these  defects  together. 

8  321.     The  time  at  which  the  completeness  of  the  Compiete- 

0  -1-.  _       ness  to 

contract  is  to  be  ascertained  was  the  filing  of  the  bill,  be  ascer- 
and  is  now  the  commencement  of  the  action  :  so  that  it  com- 
was  not  sufficient  for  the  purpose  of  obtaining  an  imme- mentof 
diate  decree,  to  prove  that  the  consent  of  a  tenant  for  Pnr°geed" 
life,   which   was   essential   to   the   contract,  was  given 
before  the  hearing.3    It  is  an  obvious  principle  of  justice, 
that  the  adoption  of  a  contract  by  a  third  party  shall  not 
so  relate  back  as  to  subject  a  party  to  legal  proceedings 
in  respect  of  its  non-performance,  the  non-performance 
having  at  the  time  been  justifiable.4 

8  322.     To  this  principle  there  are  some  exceptions,  Excep- 

i-i--  iii-a  •         tions. 

or  apparent  exceptions,  which  it  is  well  briefly  to  notice. 

1  Parker  v.  Taswell,  2  De  G.  &  J.  C.  627. 
559  571.  4  Right  v-  Cuthell,  5  East,  491  ; 

3  See  also  the  cases  stated  infra,  Doe  d,  Mann  v.  Walters,  10  B.  &  0. 

X  488.  626;  Doe  d.  Lyster  v.  Goldwin,  2 

»  Adams  v.   Brooke,  1  Y.  &  C.  C.  Q.  B.  143. 


144  OP    THE    DEFENCES    TO    THE    ACTION. 

pabt  in.  When  the  contract  is  incomplete  through  the  default  of 

'■ — —  the  defendant,  and  the  incompleteness  is  one  which  can 

incom-n    be  remedied,  the  Court  will  not  refuse  its  aid :  thus, 
arises"688   where  a  contract  had  been  entered  into  for  granting  an 
fauH  of'    annuity  for  three  lives  to  be  named,  and  the  considera- 
defen-      tion  had  been  paid,,  but  through  the  defendant's  refusing 
to  proceed  the  lives  had  not  been  named,  the  plaintiff 
was  allowed  to  perfect  his  contract  by  nominating  three 
lives  who  were  in  being  at  the  time  of  the  contract.1 
So  where  the  defendant  agreed  to  build  a  house  on  the 
plaintiff's  land   and   the  plaintiff  agreed  thereupon  to 
grant  a  lease  which  the  defendant  agreed  to  accept :  and 
the  defendant  pulled  down  the  old  house  but  neglected 
to  build  the  new  one :  the  Court  held  that  the  contract 
to   accept   a  lease   gave    it  jurisdiction,  that   damages 
could  be  awarded  under  Lord  Cairns'  Act  for  the  non- 
performance  of  the  contract  to   build,    and   that  this 
condition  being  thus  satisfied  the  plaintiff  could  have 
performance   of  the   defendant's   contract  to   accept  a 
lease.2 
H.  Or  may      §  323.     An  action  may  be  maintained  on  a  contract 
good        where,  though  some  term  be  not  ascertained,  the  Court 
contact    has  the  means  of  ascertaining  it,  on  the  principle  of  the 
itself.       maxim  id  certum  est  quod  certum  reddi  potest.     Thus, 
in  a  contract  for  the  sale  of  lands  under  the  Lands 
Clauses  Consolidation  Act,  in  which  the  sum  was  not 
ascertained,  the  Court  decreed  the  defendants  to  issue 
their  warrant  to  the  Sheriff  to  summon  a  jury  to  settle 
the  compensation  : 3  and  the  same  principle  is  illustrated 
by  the  cases  on  the  requisite  completeness  as  to  subject- 
matter  and  price.4 

1  Pritchard   v.   Ovey,  1  J.  &  W.      Jackson,  1  J.  &  H.  319. 

396  ;  Lord  Kensington  v.    Phillips,  3  Walker  v.  Eastern  Counties  Rail- 

3  Dow,  61.  way  Go.,  6  Ha.  594.     See  also  Owen 

2  Soames    v.    Edge,  Johns.    669  ;  v.  Thomas,  3  My.  &  K.  353  ;  Monro 
Middleton  v.  Greenwood,  2  De  G.  J.  v.  Taylor,  8  Ha.  51. 

&  S.    142.     Distinguish    Norris    v.  *  Infra.  §§  328,  335. 
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§  324.     The  necessary  completeness  of  the  contract  partiii. 
may  be  considered  in  respect  of  (i.)  the  subject-matter,—' 


Oomplete- 


(ii.)  the  parties  to  the  contract,  (iii.)  the  price,  and  (iv.)  ness  toVe 
the  other  terms.  £°^" 

§  325.  (i.)  Every  valid  contract  must  contain  a  i.  As  to 
description  of  the  subject-matter  :  but  it  is  not  necessary  matter." 
that  it  should  be  so  described  as  to  admit  of  no  doubt 
what  it  is ;  for  the  identity  of  the  actual  thing  and  the 
thing  described  may  be  shown  by  extrinsic  evidence. 
This  flows  from  the  very  necessity  of  the  case ;  for  all 
actual  things,  except  the  contract  itself,  being  outside  of 
and  beyond  the  contract,  the  connection  between  the 
words  expressing  the  contract  and  things  outside  it  must 
be  established  by  something  other  than  the  contract 
itself,  that  is,  by  extrinsic  evidence  :  the  same  rule  is 
admitted,  and  from  the  like  necessity,  with  regard  both 
to  persons  and  things  mentioned  in  wills ;  '  and  in  the 
cases  of  contracts  within  both  the  fourth  and  the  seven- 
teenth sections  of  the  Statute  of  Frauds,  parol  evidence 
as  to  identity  is  admissible.2  Thus,  for  instance,  the  niustra- 
expression  "Mr.  Ogilvie's  house"  was  held  sufficient, 
and  extrinsic  evidence  was  admitted  to  show  what  house 
it  referred  to.3  In  another  case  a  subject-matter  de- 
scribed as  "  the  mill  property  including  cottages  in  Esher 
village  "  was  held  capable  of  identification  by  parol  evi- 
dence.4 The  expressions  "  this  place" 5  and  "  the  lease"6 
have  been  held  sufficient  descriptions  of  the  thing  sold  : 
and  "  your  word"  has  been  explained  by  parol  evidence 
of  a  previous  conversation.7  So  where  a  contract  re- 
ferred to  another  writing,  parol  evidence  of  the  identity 


1  See  per  Lord  Cranworth  (then  527. 

Rolfe  B.)  in  Clayton  v.  Lord  Nugent,  s  Waldron  v.  Jacob,  I.  R  5  Eq. 

13  M.  &  W.  207.  131. 

2  Sari  v.  Bourdillon,  1  C.  B.  N.  S.  6  Horsey  v.  Graham,  L.  R.  5  C. 
188.  P.  9. 

3  Ogilvie  v.  Foljambe,  3  Mer.  53.  7  Macdonald  v.  Longbottom,  1  El. 
*  McMurray  v.  Spicer,  L.  R  5  Eq.  &  EL.  977. 
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part  in.  of  a  certain  writing  with,  that  referred  to  was  admitted  ;' 
— - — —  and  in  another  case  parol  evidence  was  admitted  to  show 
the  meaning  of  "  50l.  more  of  premium,"  and  of  "  the 
profit  rent  of  the  present  tenant."  2     A  general  descrip- 
tion of  the  subject-matter  is  sufficient,  as  e.g.  "  the  Bank 
End  estate,"  although  the  contract  itself  may  provide  for 
the  parcels  being  subsequently  defined.3 
Pleading.       §  326.     Where  it  is  necessary  to  call  in   extrinsic 
evidence,  the   connection  of  the  subject-matter  of  the 
contrac  t,  and  the  thing  in  respect  of  which  specific  per- 
formance is  sought,  must  be  pleaded  and  supported  by 
sufficient  evidence.4 
Whatde-       §  327.     It  is,  however,  essential  that  the  description 
required,    of  the  subj  ect-matter  should  be  so  definite,  as  that  it  may 
be  known  with  certainty  what  the  purchaser  imagined 
himself  to  be  contracting  for,5  and  that  the  Court  may  be 
able  to  ascertain  what  it  is.6     And  so  in  a  case  where 
there  was  a  contract  for  the  letting  of  "  coals,  etc.,"  the 
statement  of  the  subject-matter  was  thought  by  Knight 
Bruce   L.J.   insufficient,    and  specific   performance  was 
refused  on  that  amongst  other  grounds.7 
Where  §  328.     With  regard  to  the  description  of  the  subject- 

tainabie  matter,  the  maxim  id  certum  est  quod  certum  reddi 
notascer-  potest  applies.  Thus,  where  the  memorandum  of  the 
tamed,  contract  contained  no  specific  description  of  the  property 
sold,  but  referred  to  the  deeds  as  being  in  the  possession 
of  a  person  named,  the  Court  thought  that  the  property 
might  easily  be  ascertained  before  the  Master,  and  held 
the  description  of  the  subject-matter  sufficient.8    And 

1  Olinan  v.    Cooke,  1  Sell.  &  Lef.  451 ;  per  Lord  Eldon  in  Daniels  v. 
21,  33.     See  infra,  §  521.  Davison,  16  Ve3.  256. 

2  Skinner  v.  M'Douall,  2  De  G.  &  ?  Price  v.   Griffith,  1  De  G.  M.  & 
Sm.  265.  G.  80.     See  also  Inge  v.  Birming- 

3  Haywood  v.  Cope,  25  Beav.  140.  ham,    Wolverhampton,     and     Stour 

4  Price  v.   Griffith,  1  De  G.  M.  &  Valley  Railway  Co.,  3  De  G.  M.  & 
G.  80.  G.  658. 

Stewart  v.  Alliston,  1  Mer.  26,  8  Owen  v.   Thomas,  3  My.  &  K. 

33.  353  ;  cf.  Naylory.  Goodall,  26  W.  R. 

Kennedy   v.    Lee,    3  Mer.    441,      162. 
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again,  a  contract  to  sell  an  estate  within  certain  ascer-  past  in. 
tained  boundaries,  described  as  partly  freehold,  and 
partly  leasehold,  is  not  void  for  uncertainty,  because  it 
is  a  good  contract  to  sell  the  vendor's  interest  in  the 
property ;  but  the  purchaser  is  entitled  to  have  it  re- 
duced to  certainty  by  the  boundary  of  the  properties  of 
different  tenures  being  ascertained,  or  shown  to  be 
capable  of  being  so.1 

§  329.  So  the  uncertainty  of  description  of  the  sub-  Ascer- 
ject-matter  may  be  got  over  by  the  election  of  one  party  election.7 
to  the  contract,  where  the  effect  of  the  contract  is  to  give 
such  a  right  of  election.  Thus,  where  a  contract  was 
made  by  the  defendant  to  sell  to  the  plaintiff  for  the 
purpose  of  a  churchyard  so  much  land  as  was  necessary 
on  the  north  side  of  the  church,  and  the  plaintiff  ob- 
tained the  sanction  of  the  proper  authorities  to  the  con- 
secration of  three-quarters  of  an  acre  of  land  adjoining 
the  north  side  of  the  existing  enclosure  of  the  church 
and  applied  to  the  defendant  to  convey,  it  was  held  that 
the  plaintiff  being  the  person  to  do  the  first  act  under 
the  contract  had  a  right  of  election,  and  that  if  other- 
wise there  was  uncertainty  of  description  he  had  suffi- 
ciently ascertained  the  land  to  be  conveyed.2  A  similar 
decision  was  pronounced  in  a  case  where  the  difficulty 
arose  on  a  contract  to  let  a  glebe  "  except  thirty-seven 
acres,"  and  it  was  held  that  the  right  of  election  was 
with  the  lessee  as  the  person  who  had  the  first  act  to  do.3 
With  these  cases  may  be  compared  the  cases  on  execu- 
tory contracts  for  the  sale  of  goods  not  specified,  where 
the  appropriation  by  the  party  entitled  to  elect  converts 
the  executory  contract  into  an  actual  sale  and  passes  the 
property  to  the  vendee.4 

§  330.     (ii.)  The  contracting  parties  must  appear  in  «.  As  to 

ties. 

1  Monro  v.  Taylor,  8  Ha.  51.  3  Jenkins  v.  Green,  27  Beav.  437. 

2  Rumble  v.  Heygate,   18  W.   E.  *  See  the  cases  collected  in  Ben- 
749,                                                         jamin  on  Sales,  Book  II.  chap.  5. 


name. 
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part  hi.  the   contract,  or  the  memorandum   of  it,  in  order  to 

Ch.  iii.  '  iii 

constitute  a  binding  contract : 1  but  they  may  so  appear 

either  by  name  or  by  description  or  by  reference  suffi- 
cient to  ascertain  their  identity.2  Where  the  defendant 
made  a  written  offer  to  take  a  lease,  beginning  "  Sir," 
but  without  address,  and  the  plaintiff's  agent  wrote  an 
acceptance,  but  there  was  no  document  signed  by  the 
defendant  showing  the  intended  lessee's  name,  it  was 
held  that  there  was  no  written  contract.  3 
pescrip-  §  331.  The  contracting  parties  may  be  indicated  by 
stead  of  description  instead  of  by  name,  provided  the  description 
is  sufficient  to  preclude  any  fair  dispute  as  to  the 
identity  ;2  or,  in  other  words,  is  certain  within  the  legal 
maxim,  id  certum  est  quod  certum  reddi  potest ; 4  and 
provided  this  description  is  not  by  reference,  but  to  the 
contract  itself.  ^  It  is  scarcely  possible,"  said  Lord 
Eomilly  M.R,5  "to  look  at  an  auction  list  without  seeing 
property  sold  by  a  mortgagee,  or  by  executors,  or  by 
trustees,  without  the  name  being  disclosed,  and  bought 
by  somebody  whose  name  is  not  given  until  the  convey- 
ance is  prepared.  It  is  the  ordinary  practice." 
Lord  i  §  332.     "  Your   Lordships,"   said    Earl   Cairns,   ad- 

etatement  dressing  the  House  of  Lords,  "have  frequently  seen 
law?6  conditions  of  sale  not  merely  by  auction  but  by  private 
contract,  in  which  it  is  stated  that  the  sale  is  made, 
sometimes  by  the  owners,  and  sometimes  by  the  mort- 
gagees, and  a  form  of  contract  is  annexed  in  which  an 
agent  signs  for  the  vendors,  and  no  other  specification 
upon  the  vendors'  part  is  inserted,  and  I  never  heard  up  to 
this  time  that  a  contract  under  those  circumstances  was 
invalid.     In  point  of  fact,  my  Lords,  the  question  is,  is 

1  Champion    v.    Plummer,   IN.  *  Williams  v.  Jordan,  6  Ch.  D. 

JR.    253  ;    Warner  v.    Wellington,  3  517. 

Drew.  523  ;   Squire  v.    Whitton,   1  *  Eossiter  v.  Miller,  5  Ch.  D.  648 ; 

H.   L.  C.  333  ;    Williams  v.  Lake,  3  App.  C.  1124,  1140. 
2  El.  &  El.  349.     Cf.  Shelton  v.  Cole,  5  Hood  v.  Lord  Barnngton,  L.  E. 

1  De  0.  &  J.  587,  596.  6  Eq.  218.     See  too  Bourdillon  v. 

Fatter  v.  Duffield,  L.  K.  18  Eq.  4.  Collins,  19  W.  R.  556. 
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there   that   certainty  which   is   described   in  the   legal  part  in. 

maxim  id  certum  est  quod  certum  reddi  potest.     If  I - — — 

enter  into  a  contract  on  behalf  of  my  client,  on  behalf  of 
my  principal,  on  behalf  of  raj  friend,  on  behalf  of  those 
whom  it  may  concern,  in  all  those  cases  there  is  no  such 
statement,  and  I  apprehend  that  in  none  of  those  cases 
would  the  note  satisfy  the  requirements  of  the  Statute  of 
Frauds.  But  if  I,  being  really  an  agent,  enter  into  a  con- 
tract to  sell  Blackacre,  of  which  I  am  not  proprietor,  or 
to  sell  the  house  No.  1,  Portland  Place,  on  behalf  of  the 
owner  of  that  house,  there,  I  apprehend,  is  a  statement 
of  matter  of  fact,  as  to  which  there  can  be  perfect  cer- 
tainty, and  none  of  the  dangers  struck  at  by  the  Statute 
of  Frauds  can  arise."  l 

§  333.  In  one  case  already  referred  to,2  the  sale  was  Descrip- 
stated  to  be  by  direction  of  the  executors  of  Admiral  F.,  sufficient. 
and,  in  another,3  the  vendor  was  stated  to  be  a  trustee 
selling  under  a  trust  for  sale ;  and  in  each  case  the  de- 
scription was  held  sufficient.  Again,  where  the  contract 
stated  the  sale  to  be  by  direction  of  the  proprietor,  that 
was  held  to  be  a  sufficient  description.4  In  another  case, 
where  property  was  sold  by  ten  persons  incorporated,  who 
worked  the  property  in  the  name  of  a  company,  it  was 
held  that  the  description  "  the  vendors  "  was  enough, 
because  it  appeared  from  the  conditions  of  sale  and 
memorandum  of  the  contract,  that  the  vendors  were  in 
possession,  that  the  abstract  would  be  an  abstract  of 
the  company's  title,  and  that  it  was  the  interest  of  the 
company  which  was  being  sold.5 

§  334.     But  where  the  contract  did  not  disclose  the  Dcscrip- 
vendor's  name,  but  stated  the  auctioneer's  name,  and  the  in°uffi? 

cieat. 
1  Bossiter  v.  Miller,   3  App.    C.  4  Sale  v.  Lambert,  L.  R.  18  Eq.  1. 

114(1.      The  italics  are  not  in  the  See  too  Rossiter  v.  Miller,  5  Ch.  D. 

report.              •  648 ;  3  App.  C.  1124;  Beer  v.  London 

'  Hood  v.  Lord  Barrington,  L.  R.  and  Paris  Hotel  Co.,  L.  R.  20  Eq. 

6  Eq.  218.  See  too  Towler.  Topham,  412  ;  and  Thomas  v.  Brown,  1  Q.  B. 

37  L.  T.  308  ;   Webb  v.  Kvrby,3  Sm.  D.  714. 

&  G.  at  p.  337.  ''  Commits  v.  Scott,  L.  E.  20  Eq. 

3  Catling  v.  King,  5  Ch.  D.  660.  11. 
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part  in.  auctioneer  signed  the  contract  as  confirming  it  "on  behalf 
— '"''    of  the  vendor,"  the  memorandum  was  held  insufficient,  be- 


cause the  question  who  sold  the  estate  {i.e.  the  question 

of  the  contract)  was  left  to  be  decided  by  parol  evidence.' 

iii.  As  to        §  335.  (iii.)  In  all  cases  of  sale  it  is  evident  that  price 

1  is  an  essential  ingredient  of  the  contract,  and  that  where 

this  is  neither  ascertained  nor  rendered  ascertainable,  the 

contract  is  void  for  incompleteness,   and  incapable  of 

enforcement.2 

Cases  Accordingly  where  A.  agreed  to  sell  an  estate  to  B. 

where  not  7  i  ■,  i  i        • 

ascer-  for  l,500t.  less  than  any  other  purchaser  would  give, 
the  contract  was  held  void  ;  for  if  the  estate  was  not 
to  be  sold  to  any  other  purchaser  than  B.,  it  was  im- 
possible to  know  what  such  a  purchaser  would  give  for 
it.3  So  again  where  there  was  a  contract  to  sell  at  a 
price  to  be  fixed  by  two  surveyors,  and  they  made  their 
valuation,  but  that  did  not  sufficiently  and  finally  as- 
certain the  price,  specific  performance  was  refused  :  *  and 
the  like  was  the  result  of  a  similar  case,  where  the  valua- 
tion was  such  as  the  Court  could  not  act  on,  by  reason  of 
circumstances  of  great  impropriety  on  the  part  of  one  of 
the  valuers,  and  the  valuation  being  based  on  an  erroneous 
view  of  the  facts.5 
contract  §  336.  It  is  not,  however,  necessary  that  the  contract 
precisely  should  in  the  first  instance  determine  the  price.6  It  may 
thence?  eifcner  appoint  a  way  in  which  it  is  to  be  determined,  or 

it  may  stipulate  for  a  fair  price. 
where  a        §  337.     Where  the  contract  appoints  a  way  of  deter- 

raode  of  .  x  x  J 

determin-  mining  the  price,  the  Courts  have  in  some  cases  deemed 

prfce  pre-  that  way  essential  :  in  other  cases  they  have  deemed  it 

scnbed.     n0n-essential,  and  have  treated  the  contract  as  essentially 

one  to  sell  at  a  fair  price.     In  all  cases  where  the  prin- 

1  Potter  v.  Duffield,  L.  E.  18  Eq.  4.  *  Hopcraft  v.  Hichman,  2  S.  &  S. 

5  Elmore  v.  Kingscote,  5  B.  &  C.  130. 

583  ;  Goodman  v.  Griffiths,  1   H.  &  '  Chichester  v.    Mclntire,   4   Bli. 

N.    574.       Consider    Langstaff    v.  N.  S.  78. 

Nicholson,  25  Beav.  160.  6  See  London    Guarantie    Co.    v. 

3  Bromley  v.  Jefferies,  2  Vern.  415,  Fearnley,  5  App.  C.  at  p.  920. 
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cipal  subject  of  the  contract  is  to  be  valued  in  a  specified  part  in. 

manner,  the  manner  has,  it  is  believed,  been  held  essen : — — 

tial  : 1  the  manner  has  often  been  held  non-essential 
where  it  is  applied  only  to  an  incident  to  the  main 
subject,  as  timber  to  land,  fixtures  to  a  house,  or  plant  to 
a  business. 

§  338.     Where  the  contract  specifies  a  way  of  ascer-  Where 
taining  the  price  which  is  essential,  the  contract  is  con-  ascertain- 
ditional  till  the  ascertainment,  and  is  absolute  only  when  SaT" 
the  price  has  been  determined.     In  case  of  default  in 
this  respect  the  contract  remains  imperfect,  and  incapable 
of  being  enforced  :  for  the  Court  will  never  direct  the 
payment  of  such  a  sum  as  A.  may  fix.2 

§  339.     If  the  contract  be  between  A.  and  B.  to  sell  Ascer- 
and  buy  at  such  a  price  as  valuers  to  be  named  by  them  by™iuers 
shall  fix,  it  seems  that  either  A.   or  B.   may  refuse  to  ^J^ 
name  a  valuer,  and  the  contract  will  remain  incapable  of 
completion  without  any  liability  on  the  part  of  the  re- 
fusing party.3   But  if  the  contract  between  A .  and  B.  be  to 
sell  and  buy  at  such  a  price  as  C  shall  fix,  neither  A.  nor 
B.  can  rightfully  prevent  C.'s  determination  and  the  com- 
pletion of  the  contract :  and  it  is  presumed  that  an  action 
might  be  maintained  for  such  prevention.4     "Actus  in- Lord 
ceptus,"  says  one  of  Lord  Bacon's  maxims,5  "  cujus  per-  ^™^s 
fectio  pendet  ex  voluntate  partium,  revocari  potest :  si 
autem  pendet  ex  voluntate  tertiae  personae  vel  ex  con- 
tingenti,  non  potest."     One  of  his  illustrations  is  this  : 
"  If  I  contract  with  you  for  cloth  at  such  a  price  as  J.  S. 
shall  name,  then  if  J.  S.  refuse  to  name,  the  contract  is 
voyd,  but  the  parties  cannot  discharge  it,  because  they 
have  put  it  in  the  power  of  the  third  person  to  perfect."6 

§  340.     The  conclusion  that  a   valid  sale  could  be  The  doc- 
trine of  , 

1  Milnes  v.  Gery,  14  Ves.  400,  408.  *  See  as  to  the  French  Law  on  this 

2  Barbey  v.  TVhitaker,  4Drew.  134 ;  point,  Troplong,  De  la  Vente,  §  157. 
Tillett  v.  Charing  Cross  Bridge  Co.,  4  Smith  v.  Peters,  L.  R.  20  Eq. 
26  Beav.    419.     Consider   Baker  v.  511,  infra,  §  343. 

Metropolitan  Railway  Co.,  31  Beav.  5  No.  20. 

504,  °  Maxims,  ed.  1636,  pp.  71,  73. 
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part  hi.  effected  at  such  a  price  as  a  third  person  should  fix  was 

Ch.  iii.  ±  x 

not  arrived  at  in  the  Eoman  Law  without  great  doubt,  or 

Law.  finally  settled  until  the  time  of  Justinian.  Ofilius  and 
Proculus  maintained  the  validity  of  such  a  sale  :  Labeo 
and  Cassius  denied  it.1  "  Sed  nostra  deeisio,"  says 
Justinian,  after  adverting  to  the  doubts  of  the  ancients, 
"  ita  hoc  constituit,  ut  quotiens  sic  composita  sit  venditio 
quanti  Me  csstimaverit,  sub  hac  condicione  staret  con- 
tractus ut,  si  quidem  ipse  qui  nominatus  est  pretium 
definierit,  omnimodo  secundum  ejus  sestimationem  et 
pretium  persolvatur  et  res  tradatur,  ut  venditio  ad 
effectum  perdu  catur,  emptore  quidem  ex  empto  actione, 
venditore  autem  ex  vendito  agente.  Sin  autom  ille  qui 
nominatus  est  vel  noluerit  vel  non  potuerit  pretium  de- 
finire,  tunc  pro  nihilo  esse  venditionem,  quasi  nullo 
pretio  statute"2  The  principle  thus  established  by 
Justinian  is  embodied  in  the  French  law,3  and  has  found 
its  way  into  our  jurisprudence. 
Valuers  §  341.     The  persons  nominated    to  value  are  some- 

arbitra-  times  though  inaccurately  spoken  of  as  arbitrators. 
Arbitrators  are  appointed  to  settle  a  pre-existing  dispute : 
valuers  to  ascertain  the  value  of  the  subject-matter  of 
the  sale.  It  follows  that  the  provisions  of  the  Common 
Law  Procedure  Act,  1854  (17  &  18  Vict.  c.  124, 
s.  12),  are  not  applicable  to  valuers  named  in  a  con- 
tract* 

Sctes^  §  342,  0f  tlie  first  ckss  of  cases>  viz->  thosc  in 
which  the  contract  provides  the  mode  of  ascertaining 

the  price,  and  this  provision  is  an  essential  term,  Milnes 

Miines  v.   v.  Gery 5  may  be  considered  as  the  leading  case.     There 

was  there  a  contract  that  land  should  be  sold  at  a  price 

to  be  fixed  by  one  valuer  appointed  on  each  side,  or 

their  umpire :  the  valuers  could  not  agree;  and  Grant  M.K. 

1  Troplong,  De  la  Vente,  §  156.  *  Collins  v.  Collins,  26  Beav.  306. 

2  Inst.  Lib.  iii.  tit.  23,  §  1.  *  14  Ves.  400. 

3  Code  Civil,  art.  1592, 


Gery, 


OF    THE    INCOMPLETENESS    OF    THE    CONTRACT.  153 

held  the  contract  to  be  incomplete,  and  that  the  Court  part  in. 

could  not  supply  the  defect  by  appointing  other  persons ■ 

as  valuers,  which  would  be  to  execute  a  contract  different 
from  that  of  the  parties ;  although,  where  it  is  merely  a 
contract  to  sell  at  a  fair  price,  that  is  a  matter  which  the 
Court  can  ascertain.  "  A  man,"  said  Leach  V.C.,1  "  who 
agreed  to  sell  at  a  price  to  be  named  by  A.,  B.,  and  C, 
could  not  be  compelled  by  a  Court  of  Equity  to  sell  at 
any  other  price."  This  principle  has  governed  the 
decision  of  several  other  cases  of  specific  performance,2 
and  may  further  be  illustrated  by  the  cases  at  Common 
Law.3 

§  343.  The  difficulty  has  in  several  cases  prevailed,  Difficulty 
notwithstanding  the  fact  that  the  obstacle  has  arisen  by  defen- 
from  the  defendant's  default.  Thus  where  the  contract  default. 
was  to  sell  at  a  price  to  be  fixed  by  arbitrators,  but,  in 
consequence  of  .the  defendant  having  refused  to  execute 
the  arbitration-bond,  it  was  uncertain  whether  any 
award  would  be  made,  the  Court  refused  to  proceed  : 4 
and  the  same  result  followed  where  the  refusal  of  one  of 
the  valuers  to  proceed  appeared  to  arise  from  the  in- 
formation given  to  him  by  the  defendant,  of  his  intention 
not  to  complete.5  But  where  a  vendor  had  agreed  to 
sell  a  public-house  for  10,700L,  and  the  furniture  and 
fixtures  in  it  at  a  fair  valuation  to  be  made  by  L.,  and  after 
L.  had  commenced  taking  the  inventory,  the  vendor 
refused  to  allow  him  to  complete  it,  Jessel  M.R.,  on  an 
interlocutory  application,  made  an  order  that  L.  be  per- 
mitted to  enter  the  premises  for  the  purpose  of  com- 


1  In  Morse  v.  Merest,  6  Mad.  26.  Bing.   672  ;  Milner  v.   Field,  5  Ex. 

2  Blundell  v.    Brettargh,  17  Ves.  829. 

232  ;  Gourlay  v.  Luke  of  Somerset,  4  Willcs  v.  Davis,   3   Mer.   507  ; 

19  Ves.  429  ;  Agar  v.  Machlew,  2,  S.  Vickers  v.  Vickers,  L.  R.  4  Eq.  529. 

&  S.  418  ;  Barley  v.   Whitaker,  4  Cf.  Morse  v.  Merest,  6  Mad.  26. 

Drew.  134.  s  Darbey   v.     Whitaker,  4  Drew. 

3  E.g.  Thurnell  v.  Balburnie,  2  M.  134  ;  Vickers  v.  Vickers,  L.  R.  4  E(j. 
&  W.  786;    Morgan   v.    Birnie,  9  529, 
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part  in.  pleting  the   valuation.1       In   a   case   where   the   price 

: — —  was  to  be  ascertained  by  one  of  two  alternative  modes, 

and  no  election   had  been  made   as   to   the   mode   of 
ascertainment,  the  Court  held  that  no  contract  had  been 
constituted.2 
jmiand        §  ^^'     ^n   a    case    between    a    landowner   and   a 
Railway   railway  company,  a   contract   had   been    entered    into 
under  which  the  company  was  to  do  certain  works.     By 
a  subsequent  contract  an  estimate  of  the  cost  of  com- 
pleting the  works  was  to  be  made  by  the  company's 
engineer  and  submitted  to  A.,  the  landowner's  agent, 
"  for  approval :  "  in  case  of  difference  the  amount  was  to 
be  determined   by  B.  :  the   amount  "  when  agreed  or 
determined "  was  to  be  paid  to  the  landowner  by  the 
company  in  discharge  of  their   obligations   as   to   the 
works.      A.  died  before  approving  any  estimate.      B. 
was  living  :  it  was  held  that  by  A.'s  death  the  contract 
became  incapable  of  enforcement.3 
Wycombe       §  345.     Again,  where  a  railway  company  contracted 
a,?™ay    f°r  the  purchase  of  land  with  a  charitable  corporation 

fmJim-'  wno  na<^  no  Power  to  seU  except  under  the  Lands 
pitai.  Clauses  Consolidation  Act,  and  the  price  had  not  been 
ascertained  by  surveyor's  certificate  pursuant  to  the 
provisions  of  that  Act,  the  Court  held  that  no  final 
contract  had  been  arrived  at.4  It  may  here  be  noticed 
that,  when  once  the  price  has  been  fixed  pursuant  to  the 
Act,  the  purchasing  corporation  is  compellable  to  complete 
the  purchase.5 

dTsTtf  §  346,  Tlie  seoond  class  °f  cases  embraces  those 
cases.  contracts  which  are  substantially  for  the  sale  of  the 
toLYfat8  property  in  question  at  a  fair  price,  the  mode  of  ascer- 
tainment,   though    indicated    by   the    contract,     beino- 


a  fair 
price 


1  Smith  v.  Peters,  L.  R.  20  Eq.  L.  R.  20  Eq.  100. 

511.  *  Wycombe  Railway  Co.  v.  Don- 

2  Morgan  v.  Milman,  3  De  G.  M.  nington  Hospital,  L.  R.  1  Ch.  268. 

&  G.  24.  5  Harding  v.  Metropolitan  Railway 

8  Firth  v.  Midland  Railway  Co.,  Co.,  L.  R.  7  Ch.  154  ;  supra  S  112 
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subsidiary  and  non-essential :  and  where  consequently,  if  pabt  in. 

that  mode  of  ascertainment  has  failed,  the  Court  will '■ — — 

have  recourse  to  some  other  means  of  coming  at  the  fair 
price  and  of  thus  carrying  into  effect  the  contract  in  its 
essential  parts.  As  already  remarked  these  cases  are 
principally  of  the  valuation  of  incidental  matters  and 
not  of  the  principal  subject-matter  of  the  contract. 

§  347.  Grant  M.R  not  only  indicated,  in  his  judg-  The  dis- 
ment  in  Milnes  v.  Gery,1  the  distinction  of  the  two  between 
classes  of  cases,  but  in  two  other  cases  before  him  acted  ciaSe^°0f 
upon  it.  In  the  earlier,  in  consequence  of  the  lunacy  of  i^rsa^'d 
the  vendor,  the  valuers  could  not  be  nominated  ;  but 
the  Master  of  the  Rolls  did  not  consider  this  an  insur- 
mountable difficulty,  saying  that,  "  if  there  was  a  valid 
and  binding  contract,  the  supervening  incapacity  of  one 
party  cannot  deprive  the  other  of  the  benefit ;  "  and  he 
accordingly  directed  an  issue  as  to  the  lunacy,  as  a 
preliminary  step  in  the  cause.2  In  the  other  case,  there 
was  a  contract  to  grant  a  lease,  to  contain  such  condi- 
tions as  A.  B.  should  think  reasonable  and  proper ;  and 
his  Honour  referred  it  to  the  Master  to  settle  the  lease, 
and  not  to  A.  B., — considering  the  agency  of  A.  B.  not 
to  be  of  the  essence  of  the  contract,  and  that  the  Court 
would  not  grant  relief  through  the  medium  of  a  refer- 
ence compulsory  on  the  other  party.3  And  so  in  a  case 
before  Stuart  V.C.,  where  there  was  a  contract  to  sell 
land  and  bleachworks  at  a  sum  fixed,  and  the  plant  and 
machinery  to  be  taken  at  a  value  to  be  ascertained  by 
valuers  to  be  appointed  by  the  parties,  it  was  held  that 
this  was  a  subsidiary  stipulation  only,  and  that  it  did 
not  form  an  obstacle  to  specific  performance,  which  was 
accordingly  decreed  with  costs.*     The  same  view  was 

i  14  Ves.  400.  Palace  Co.,  3  Sm.   &  G.  119,  123. 

2  Hall  v.  Warren,  9  Ves.  605.  As   to   the  way  in  which  referees 

3  Oourlay  v.  Duke  of  Somerset,  19  as  to  price  ought  to  proceed,  and  on 
Ves.  429.  wnat  grounds  they  may  determine, 

*  Jackson  v.  Jackson,  1  Sm.  &  G.      see  Eads  v.  Williams,  4  De  G.  M.  & 
184  ;  Paris  Chocolate  Co.  v.  Crystal      G.  674. 
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Meynell 
y.  Surtecs. 


iv.  As  to 
other 
terms 
of  the 
contract. 


taken  both  by  Stuart  V.C.  and  on  appeal  by  Lord 
Hatherley  in  a  case  where  the  main  subject  of  the 
contract  was  the  sale  of  an  estate  for  24,000?.,  and  a 
provision  was  inserted  for  the  valuation  of  certain 
furniture  and  articles : l  and  in  another  case  where  a 
partnership  contract  contained  a  provision  for  a  valuation 
at  its  expiration,  which  fell  through  from  there  being  no 
provision  as  to  an  umpire,  the  Court  ascertained  the 
value.2  The  main  object  of  the  contract  there  was  the 
partnership  :  the  defendant  had  had  the  benefit  of  that 
contract,  and  could  not  be  allowed  to  escape  from  the 
subsidiary  contract  as  to  sale  on  the  ground  of  the 
difficulty  as  to  the  valuation. 

§  348.  In  another  case  before  Stuart  V.C.  he 
remarked  that,  where  possession  is  referable  to  a  contract 
to  give  a  fair  consideration,  the  amount  of  which  has 
not  been  settled,  the  Court  will,  in  favour  of  possession 
and  expenditure  referable  to  this  contract,  endeavour  by 
every  means  within  the  legitimate  bounds  of  its  juris- 
diction to  ascertain  the  amount  of  the  consideration.3 

§  349.  (iv.)  It  is  of  course  essential  to  the  completeness 
of  the  contract,  that  it  should  express  not  only  the  names 
of  the  parties,  the  subject-matter,  and  the  price,  but  all 
the  other  material  terms.  What  are,  in  each  case,  the 
material  terms  of  a  contract,  and  how  far  it  must  descend 
into  details  to  prevent  its  being  void  as  incomplete  and 
uncertain,  are  questions  which  must  of  course  be  de- 
termined by  a  consideration  of  each  contract  separately. 
It  may,  however,  be  laid  down  that  the  Court  will  carry 
into  effect  a  contract  framed  in  general  terms,  where  the 
law  will  supply  the  details  ;  4  but  if  any  details  are  to  be 


1  Richardson  v.  Smith,  L.  R.  5  Ch. 
6-18. 

2  Dinham  v.   Bradford,   L.  It.  5 
Ch.  519. 

3  Meynell  v.  Surtees,  3  Sm.  &  Gif. 
101,  113,  affirmed  1  Jur.  N.  S.  737  ; 


3  W.   E.  535.     See  also  Cheslyn  v. 
Dolby,  2  Y.  &  C.  Ex.  170. 

4  In  Hampshire  v.  Wichens  (7  Ch. 
D.  555),  the  power  of  the  Court  to 
enforce  a  contract  to  accept  a  lease 
"  to  contain  all  usual  covenants  and 
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supplied  in  modes  which  cannot  be  adopted  by  the  Court,  part  in. 
there  is  then  no  concluded  contract  capable  of  being — : — — 
enforced.1 

§  350.     Though  it  may  be  impossible  to  define  what  instances 
is  the  necessary  completeness  in  the  terms  of  a  contract,  tracts" 
it  is  easy  to  give  instances  in  which  contracts  have  been  c^p™te. 
held  insufficient  in  this  respect.     Such  was  the  case  where 
it  was  not  stated  from  what  time  an  increased  rent  was 
to  commence  ; 2  where  the  contract  did  not  state,  either 
directly  or  by  reference,  the  length  of  the  term  to  be 
granted  ;  3  where  a  contract  for  a  lease  for  lives  neither 
named  the  lives  nor  decided  by  whom  they  were  to  be 
named ; 4  where  an  auctioneer's  receipt  was  set  up  as  a 
contract,  but  it  did  not  refer  to  the  conditions  of  sale,  or 
show  the  proportion  which  the  deposit  was  to  bear  to  the 
price  ; 5  where  there  was  a  term  as  to  the  expenses  which 
was  not  settled  by  the  contract ; 6  where  there  was  a 
contract  for  a  partnership,  which  defined  the  term  of 
years,  but  was  silent  as  to  the  amount  of  capital  and  the 
manner  in  which  it  was  to  be  provided ; 7  and  where  a 
document  showed  the  amount  of  rent  to  be  paid  by  a  , 
party  to  a  mining  enterprise,  but  was  silent  as  to  the 
other  terms.8 

§  351.     Contracts   are   often   incomplete   from   their  Some 
reserving   some  matter   for  future    agreement :    unless  left  for 
perhaps  in  cases  where  in  the  absence  of  such  agreement  ^ee-  • 

ment. 
provisions "  appears   to   have  been  *  Clinan  v.  Cooke,  1  Sch.  &  Lef. 

admitted.     Cf.  Haines  v.  Burnett,  27  22  ;  Gordon  v.  Trevelyan,  1  Pri.  64  ; 

Beav.  500  ;  Kendall  v.  Hill,  6  Jur.  Bayly  v.  Fitzmaurice,  8  El.  &  Bl.  664. 
N.   S.  968  ;  Poyntz  v.  Fortune,  27  4  Wlweler   v.    D'Fsterre,  2  Dow, 

Beav.  393  ;  Blalceney  v.  Hardie,  I.  K.  359.     But  query  whether  the  lessee 

8  Eq.  381 ;  and  consider  Guillamore  cannot    name  the    lives  when   the 

v.  Peacocke,  12  Ir.  Ch.  R.  354,  360.  contract  is    silent.      See  also  Lord 

1  See  South  Wales  Railway  Co.  v.  Kensington  v.  Phillips,  3  Dow,  61. 
Wythes,   5   De   G.    M.    &   G.   888;  s  Blagien  v.  Brad  bear,  12  Ves.  466. 
Ridgwayv.  Wharton,  6  H.  L.  C.  285 ;  6  Stratford  v.  Bosworth,  2  V.  &  B. 
Eummens  v.  Robins,  3  De  G.  J.  &  S.  341. 

88  ;  infra,  §  361.  7  Downs  v.  Collins,  6  Ha.  418. 

2  Lord  Ormondv.  Anderson,  2  Ball.  8  CaMiclc  v.  Skidmore,  2  De  G.  & 
&  B.  363.                                                 J.  52. 
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for  good 
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the  law  determines  the  matter,1  such  contracts  are 
necessarily  incomplete  until  the  further  agreement  has 
been  come  to.     A  contract  to  contract  is  nothing. 

§  352.  Where  the  contract  provides  for  the  deter- 
mination of  any  material  thing  by  some  third  person, 
and  this  has  not  been  done,  the  contract  is  in  the 
same  predicament  as  when  the  price  has  been  neither 
expressed  in  the  contract  nor  ascertained.  Cases  have 
occurred  where  buildings  or  works  have  been  stipulated 
to  be  done  in  such  manner  as  a  third  person  may  direct, 
and  where  such  direction  has  either  been  refused  or  not 
given  :  and  in  these  cases  specific  performance  has  been 
refused.2 

§  353.  Besides  the  express  terms  of  the  contract, 
there  are  others  which,  in  the  absence  of  any  expression 
to  the  contrary,  are  implied  by  law.3  With  regard  to 
such  terms,  therefore,  whether  they  be  necessary  terms 
or  not,  the  silence  of  the  contract  does  not  render  it  in- 
complete :  thus  a  contract  to  sell  property  described 
merely  as  cottages  and  lands  purchased  by  the  vendor  of 
persons  named  was  construed  as  referring  to  and  import- 
ing the  sale  of  the  whole  of  the  vendor's  interest.4  A 
contract  to  sell  a  house  simply  implies  that  the  interest 
sold  is  the  fee  simple  ; 5  and  a  contract  to  renew  is 
presumed  to  be  for  the  same  term  as  the  preceding  lease.6 

§  354.     In  every  contract  for  the  sale  of  land,  a 


1  Hall  v.  Conder,  2  C.  B.  N.  S.  22. 

2  Tillett  v.  Charing  Cross  Bridge 
Co.,  26  Beav.  419  ;  Earl  of  Darnley 
v.  London,  Chatham,  and  Dover 
Railway  Co.,  3  De  G.  J.  &  S.  24,  (cf. 
S.  C.  1  ib.  204,  L.  E.  2  H.  L.  43). 

3  The  elements  of  all  contracts 
have  by  some  jurists  been  placed 
in  three  classes  :  1st,  those  things 
which  are  essential,  without  which 
the  contract  cannot  exist ;  2ndly, 
those  which  are  of  the  nature  but 
not  of  the  essence  of  the  contract, 
being  implied  in  it  unless  expressly 


excluded,  but  capable  of  being  thus 
excluded  without  subverting  the  con- 
tract ;  and  3rdly,  the  things  that  are 
accidental.  The  terms  in  question 
correspond  of  course  with  the  second 
of  these  classes.  Pothier,  Tr.  des 
Oblig.  Part  I.  chap.  1,  sect.  1,  art.  1, 
§3. 

4  Bower  v.  Cooper,  2  Ha.  408. 

°  Hughes  v.  Parlcer,  8  M.  &  W. 
244. 

6  Price  v.  Assheton,  1  Y.  &  C. 
Ex.  82. 
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condition  is  implied  for  a  good  title,1  and  for  the  deliver)''-  paht  ni. 
up  of  the  deeds  ;  so  that  where  this  was  prevented  by  the  — : — — 
accidental  destruction  of  the  deeds  subsequent  to  the 
contract,  it  was  held  that  the  vendor  could  not  enforce 
the  sale.2  The  title  to  be  shown,  of  course,  varies  accord- 
ing to  the  nature  of  the  property  to  be  sold  : 3  in  the  case 
of  the  sale  of  a  lease,  it  formerly  included  the  title  of  the 
lessor,4  except  in  the  case  of  a  bishop's  lease.5  But  by 
the  Vendor  and  Purchaser  Act,  1874,6  it  has  been  pro- 
vided that  under  a  contract  to  grant  or  assign  a  term  of 
years  whether  derived  or  to  be  derived  out  of  a  freehold 
or  leasehold  estate  the  intended  lessee  or  assign  shall  not 
be  entitled  to  call  for  the  title  to  the  freehold  ;  and  by 
the  same  Act  certain  other  provisions  of  a  kind  very 
common  in  contracts  of  sale  are,  in  the  absence  of 
stipulation  to  the  contrary,  made  implied  terms  in  con- 
tracts for  the  sale  of  land. 

§  355.     The  terms  entitling  a  purchaser  to  title  are  Condi- 
conditions   for   the   benefit  of  the  purchaser,  and  maym°aySbe 
accordingly  be  waived  by  him,  though  the  vendor  may  waiTed- 
desire   to   insist  on  them  as  a  ground  for  discharging 
himself  from  the  contract.7 

8  356.     On  principle  there  seems  much  in  favour  of  Contract 

0  „  ,  .  forunder- 

the  view,  that  a  contract  for  an  under-lease  implies  that  lease. 
the  sub-lessee  is  to  be  subject  to  all  the  covenants  in  the 
superior  lease,  and  it  is  not  unsupported  by  authority.8 
But  it  has  been  determined  that  this  implication  can 
only  arise  where  the  purchaser  had  a  fair  opportunity  of 

1  Doe  d.  Gray  v.  Stanion,  1  M.  &  contract  for  a  lease,  see  Kintrea  v. 
W.  695,  701  ;  Worthington  v.  War-  Preston,  25  L.  J.  Ex.  287  ;  and  see 
rington,  5  C.  B.  635.  infra,  §  1318. 

2  Bryant  v.  Busk,  4  Russ.  1.  s  Fane  v.  Spencer,  2  Mer.  430,  n. 

3  Curling    v.    Flight,  6  Ha.  41 ;  6  37  &  38  Vict.  c.  78. 

S  C  2  Ph.  613.  7  Bennett  v.  Fowler,  2  Beav.  302. 

4  Fildes  v.  Hooker,  2  Mer.  424  ;  8  Gosser  v.  Collinge,  3  My.  &  K. 
Souter  v.  Drake,  5  B.  &  Ad.  992  ;  283  ;  Smith  v.  Capron,  7  Ha.  185  ; 
Hall  v.  Betty,  4  Man.  &  Gr.  410.  Grosuenor  v.  Green,  7  W.  R.  140  ; 
As  to  a  contract  for  the  sale  of  a  cf.  Collins  v.  Stuteley,  ib.  710. 
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Pabt  in.  ascertaining  for  himself  the  provisions  of  the  original 
'- — —  lease  :  *  and  if  the  contract  were  silent,  and  unusual  pro- 
visions were  found  in  the  head  lease,  the  Court  would 
probably  not  enforce  specific  performance  on  the  ground 
of  the  implication  referred  to.2  Possession  taken  by  the 
intended  lessee  is  a  strong  circumstance  to  fix  him  with  an 
acceptance  of  the  terms  of  the  head  lease.3  But  it  is  not 
conclusive,  and  the  circumstances  under  which  the  pos- 
session was  taken  may  deprive  it  of  this  effect.4 
impiica-        &  357.     The  question  whether  or  no  there  is  an  im- 

tion  as  _  °  x 

to  usual    plication  in  executory  contracts  in  favour  of  the  insertion 
turns.       in  the  executed  contract  of*all  such  stipulations  as  are 

usually  inserted  in  such  contracts,  appears  one  still  open 

in  our  law.5 
implied         §  358.     An  implied  term  may  of  course  be  rebutted 
tutadby  by  the  contract  or  conditions  of  sale  ;    as  where  they 
acondi-    iimit  the  title  to  be  deduced,  or  provide  that  the  pur- 

tion  or  by  r  r 

notice.  chaser  shall  simply  take  the  vendor's  interest.6  And 
further,  although  an  express  term  of  a  contract  is  in 
nowise  affected  by  notice,7  yet  notice  is  sufficient  to  rebut 
the  presumption  of  an  implied  term  ;  for  that  is  some- 
thing not  growing  out  of  the  contract  itself,  but  given  by 
law,  and  a  matter  therefore  not  of  contract  but  of  notice.8 
So  that,  for  instance,  where  a  purchaser  has  notice  that 
the  vendor  is  only  a  lessee,  he  cannot  insist  on  the  im- 
plication which  might  otherwise  arise,  that  the  contract 
is  for  the  fee.9 
Where'  §  359.  Again,  a  material  term  may  well  be  supplied 
term"      by  construction  or  inference  where    the    circumstances 

1  Hyde  v.  Warden,  3  Ex.  D.  72.  Cf.  Blakeney  v.  Hardie,  I.  E.  8  Eq. 

2  Flight  v.  Baslin,  3  My.  &  K.      381. 

282.  6  Freme  v.  Wright,  4  Mad.  364. 

8  Cosser  v.  Collinge ;  Smith  v.  Cap-         7  Barnet  v.   Wheeler,  7  M.  &  W. 

ron,  ubi  supra.  364. 

4  Hyde  v.  Warden,  ubi  supra.  8  Ogilvie  v.  Foljambe,  3  Mer.  53, 

b  Ricketts  v.  Bell,  1  De  G.  &  Sm.  64. 
335,  where  the  question  was  much  9  Cowley  v.  Watts,  17  Jur.  172. 

discussed    by   Knight    Bruce  V.C. 
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justify  it :  but  if  neither  supplied  by  expression,  con-  part  in. 

struction,  nor  inference,  the  contract  is  incapable  of  per : — - 

formance.      Thus,  a   contract   for  the  grant  of  a  term  be  suP- 
of  years  may  be  construed  to  be  for  a  term  of  years  perform" 
commencing  from  the  date  which  the  memorandum  of ance- 
the  contract  bears : x  but  where  the  contract  is  either 
undated  or  there  are  stipulations  for  things  to  be  done 
before  the  commencement  of  the  term,  which  show  that 
the  date  of  the  contract  could  not  be  intended  to  be  the 
commencement  of  the  term,  there  the  contract   is  in- 
complete,  because    a    material    item    in   it   is   entirely 
wanting.2 

§  360.  Where  A.,  being  lessee  of  a  house  and  shop  Kusd  r. 
for  the  unexpired  residue  (fifty -nine  years)  of  a  term  of 
eighty  years,  agreed  to  sub-let  the  premises  to  B.  (who 
did  not  know  the  nature  of  A.'s  interest)  at  a  fixed  yearly 
rent,  but  the  duration  of  the  under-lease  was  not  speci- 
fied in  the  contract,  and  B.  went  into  and  remained  in 
possession,  and  laid  out  money  in  improving  the  premises, 
and  ultimately,  when  the  head  lease  had  stili  twenty 
years  to  run,  brought  his  action  for  specific  performance 
of  the  contract ;  it  was  held  by  Bacon  V.C.  that  B.  was 
entitled  to  an  under-lease  for  the  whole  of  the  residue  of 
the  term,  less  one  day  ;,  and  the  Court  of  Appeal  affirmed 
the  plaintiff's  right  to  an  under-lease  of  defined  duration, 
though  they  varied  the  Vice  Chancellor's  decision  by 
directing  A.  to  grant  an  under-lease  for  the  residue  of  the 
term,  less  one  day,  if  the  plaintiff  should  so  long  live.3 

1  Doe  d.  Phillip  v.  Benjamin,  9  A.  L.  T.  398.  See  too  Southern  v.  Har- 
&  E.  644 ;  Kersey  v.  Giblett,  18  Beav.  riman,  14  W.  B.  487,  reversing  S.  C. 
174;  Jaques  v.  Millar,  6  Ch.  D.  153.  12  W.  B.  704  ;  Dolling  v.  Evans,  15 
See  too  Wesley  v.  Walker,  26  W.  E.  W.  E.  394. 

36g.  3  Kusel  v.  Watson,  11  Ch.  D.  129. 

2  Blore  v.  Sutton,  3  Mer.  237  Cf.  Browne  v.  Warner,  14  Ves.  156  ; 
(where  it  does  not  appear  that  the  Re  King's  Leasehold  Estates,  L.  B. 
memorandum  bore  any  date)  ;  Nes-  16  Eq.  521 ;  Wood  v.  Beard,  2  Ex. 
ham  v.  Selby,  L.  B.  13  Eq.  191 ;  7  D.  30. 

Ch.  406  ;    CartwiyM  v.  Miller,  36 


CHAPTER    IV. 

OP   THE   UNCERTAINTY   OF   THE    CONTRACT. 

paet  hi.      §  361.     It  is  obvious  that  an  amount  of  certainty 

Ch.  iv. 


must  be  required  in  proceedings  for  the  specific  perform- 
amount  ance  0I>  a  contract  greater  than  that  demanded  in  an 
tainty  action  for  damages.  For  to  sustain  the  latter  proceed- 
required.  fng;  the  proposition  required  is  the  negative  one,  that 
the  defendant  has  not  performed  the  contract, — a  conclu- 
sion which  may  be  often  arrived  at  without  any  exact 
consideration  of  the  terms  of  the  contract ;  whilst  in 
proceedings  for  specific  performance  it  must  appear  not 
only  that  the  contract  has  not  been  performed,  but  what 
is  the  contract  which  is  to  be  performed.  It  is  perhaps 
impossible  to  lay  down  any  general  rule  as  to  what  is 
sufficient  certainty  in  a  contract ;  but  it  may  be  safely 
stated  that  the  certainty  required  must  be  a  reasonable 
one,  having  regard  to  the  subject-matter  of  the  contract,1 
and  the  circumstances  under  which  and  with  regard  to 
which  it  was  entered  into.2  Thus  in  one  case,  where 
there  was  a  contract  between  two  railway  companies,  that 
the  one  should  have  the  right  of  running  with  their 
engines,  carriages,  and  trucks,  and  carrying  traffic  upon 
the  line  of  the  other,  Parker  V.C.  held  that  this  was  not 
too  uncertain  to  be  enforced.3  "It  means,"  he  said,  "a 
reasonable  use, — a  use  consistent  with  the  proper  enjoy- 
ment of  the  subject-matter,  and  with  the  rights  of  the 


1  See  Arist.  Eth.  Nic.  lib.  i.  c.  3.  Manchester,   Sheffield,   and   Lincoln- 

2  Marsh  v..  Milligan,  3  Jur.  N.  S.  shire  Railway  Co.,  5  De  G.  &  Sm. 
979  (Wood  V.C).  138. 

8  Great  Northern  Railway  Co.  v. 
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granting  party."1  And  we  have  already  seen  that  where  part  in. 
the  terms  of  the  contract  are  general,  but  the  details  - — '^1— 
are  such  as  the  law  will  supply,  the  contract  will  not  be 
considered  as  objectionable  for  vagueness  and  uncer- 
tainty.2 In  one  case  a  contract  by  a  railway  company 
with  a  landowner,  to  make  such  roads,  ways,  and  slips 
for  cattle  as  might  be  necessary,  was  held  not  incapable 
of  being  performed  by  the  Court ;  but  it  is  to  be  ob- 
served that  in  this  case  the  company  had  entered  and 
made  the  railway.3  In  another  case,  where  a  rector  had 
agreed  to  grant  a  lease  of  his  glebe,  "  except  thirty-seven 
acres  thereof"  (which  were  not  specified),  Lord  Romilly 
M.R.  held  that  the  contract  was  not  void  for  uncertainty, 
inasmuch  as  the  lessor  had  a  right  to  select  the  thirty- 
seven  acres  at  any  time  before  the  execution  of  the  lease. 
His  Lordship  held,  however,  that  this  right  must  be  so 
exercised  as  not  to  interfere  with  the  lessee's  beneficial 
enjoyment  of  the  lands  included  in  the  lease.4 

§  362.     Where    the    terms     of     the    contract    are  Original 
originally  uncertain,   but  the  contract  has  been  acted  tamty 
on  and  a  user  and  course  of  dealing  have  existed  between removod- 
the  parties  which  gives  certainty  to  what  was  originally 
uncertain,  the  Court  has  in  some  cases  had  regard  to 
this  as  removing  the  original  difficulty.5 

§  363.     The  mere  fact  of  indefinite  words,  such  as  indefinite 
"  et  ctetera,"  being  used  in  a  contract  does  not  necessarily  w" 
make  it  too  uncertain  for   performance.      Such   words 
may  be  understood  with  sufficient  certainty  by  reference 
to  the  words  to  which  they  are  added  and  the  surround- 
ing facts  of  the  case.6     Again  where,  by  the  contract  for 

1  5  De  G.  &  Sm.  at  p.  149.  J.  559,  and  supra.  §  318. 

2  Per  Turner  L.J.  in  South  Wales  4  Jenkins  v.  Green  (No.  l);27Beav. 
Railway  Co.  v.  Wythes,  5  De  G.  M.      437  ;  and  see  supra,  §  329. 

&  G.  888  ;  supra,  §  349.  5  Oxford  v.  Provand,  L.  R.  2  P.  C. 

3  Saunderson  v.   Cocker-mouth  and      135.     See  also  Laird  v.  Birkenhead 
Workington  Railway  Go.,  11  Beav.      Railway  Co.,  Johns.  500. 

497,  affirmed  by  Lord  Cottenham.  6  Cooper  v.  Hood,  26  Beav.  293  ; 

See  Parker  v.  Taswell,  4  Jur.  N.  S.      Powell  v.  Lovegrove,  8  De  G.  M.  &  G. 
183  (Stuart  V.C.) ;  S.  C.  2  De  G.  &      357;Parkerv.Taswell,2~DeG.&,J.5o9. 
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Pabt  in.  a  lease,  the  tenant  was  to  do  certain  specified  works,  and 
— — — —  "  other  works  "  upon  the  property,  at  a  total  estimated 
cost  of  about  150?.,  and  the  specified  works  were  such 
as  would  evidently  cost   nearly  that   sum,   the   Court 
considered  the  "  other  works  "  to  be  of  such  a  trifling 
description  that  their  being  left  undefined  was  not  a 
ground  for  refusing  specific  performance.1 
instances       §  364.     On  the  ground  of  uncertainty,  the  Court  has 
teincon-   refused  specifically  to  perform  marriage-articles  prepared 
tracts.       ky  a  jewish  rabbi  in  an  obscure  form,  said  to  prevail 
amongst  German  Jews  ; 2  also  a  contract  for  the  sale  of 
land,  where  there  was  a  doubt  as  to  the  identification  of 
a  plan  to  be  incorporated  into  the  contract.3     In  another 
case   the  Court  refused  to  interfere  in  respect   of   an 
engagement  by  the  defendant,  Mr.  Kean,  to  perform  at  a 
theatre.4    "  Independently  of  the  difficulty  of  compelling 
a  man  to  act,"  said  Shadwell  V.C.,  "  there  is  no  time 
stated,  and  it  is  not  stated  in  what  character  he  shall 
act ;    and  the  thing   is   altogether  so  loose   that  it  is 
perfectly  impossible  for  the  Court  to   determine  upon 
what   scheme   of  things   Mr.   Kean  shall   perform   his 
agreement."  5     And  where  a  vendor  had  agreed  to  sell 
an  estate  with  a  reservation  of  "  the  necessary  land  for 
making  a  railway  through  the  estate  to  Prince  Town," 
Jessel  M.R.  held  that  the  contract  could  not  be  enforced 
by  the  purchaser.6 
other  §  365.     So  again,  where  the  contract  is  discrepant 

with  itself,  or  there  are  two  different  contracts  relating 
to  the  same    subject-matter,   the  Court   will   generally 
refuse  specific  performance.7     In  a  case,8  where  an  offer' 
was  made  to  take  a  house  for  a  specific  term  and  at 

1  Baumannv.  James,  L.  R.  3  Ch.  508.  6  Pearce  v.  Watts,  L.  R.  20  Eq.  492. 

2  Franks  v.  Martin,  1  Eden,  309.  7  Callaghan  v.  Callaghan,  8  CI.  & 

3  Hodges  v.  Horsfall,  1  Russ.  &  M.      Fin.  374. 

116.  Distinguish  Naylor  v.  Goodall,  8  Taylor  v.  Partington,  7  De  G. 

26  W.  R.  162.  M.  &.  G.  328 ;  cf.  Norris  v.  Jackson, 

4  Kemble  v.  Kean,  6  Sim.  333.  Cf.  1  J.  &  H.  319  ;  Samuda  v.  Lawford, 
Ghillis  v.  McGlwe,  13  Ir.  Ch.  R.  48.  4  Giff.  42 ;  Gardner  v.  Fooks,  15  W.  R. 

6  6  Sim.  at  p.  337.  388  ;  Dear  v.  Verity,  17  W.  R.  567. 
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a  certain  rent,  if  put  into  thorough  repair,  and  stating  part  in. 

also  that  the  drawing-rooms  would  be  required  to  be 

handsomely  decorated  according  to  the  present  style,  and 
making  some  further  requirements  as  to  painting,  and 
the  offer  was  accepted,  the  Court  of  Appeal  in  Chancery, 
reversing  the  decision  of  Lord  Eomilly  M.R.,  dismissed  the 
bill  on  the  ground  of  the  uncertainty  imported  into  the  con- 
tract by  the  expressions  in  the  offer  as  to  repairs.  Where 
a  contract  was  for  the  purchase  of  "  the  land  required  " 
for  the  construction  of  a  railway,  at  so  much  per  acre, 
and  the  contract  contained  provisions  agreed  on  between 
the  land  agents  of  the  company  and  the  vendor  as  to 
roads,  culverts,  etc.,  etc.,  Lord  Romilly  M.E.  (following 
the  decision  of  Turner  V.C.  in  Webb  v.  Direct  London 
and  Portsmouth  Railway  Company,1  then  unreversed,) 
held  that  a  surveyor  going  upon  the  ground,  and  having 
the  contract  in  his  hand,  could  accurately  ascertain  the 
land  to  be  taken,  and  that  the  terms  of  the  contract  were 
therefore  sufficiently  explicit;  but  this  decision  was  over- 
ruled on  appeal,  and  Knight  Bruce  L.J.  held  the  language 
"  too  vague,  too  uncertain,  too  obscure  to  enable  this 
Court  to  act  with  safety  or  propriety." 2  A  contract  to 
take  the  mines  under  lands  of  A.  at  B.,  B.  being  neither  a 
township  nor  a  parish,  has  also  been  held  uncertain.3 

8  366.     In  another  case,  where  there  was  a  contract  other 

insf.ELDi.vs 

in  general  terms  for  the  construction  of  a  railway  accord- 
ing to  the  terms  of  a  specification  to  be  prepared  by  the 
engineer  of  the  company  for  the  time  being,  it  was  held 
too  vague,  obscure,  and  uncertain  to  be  enforced  : 4  the 
like  was  held  in  the  case  of  a  contract  to  give  the  plain- 
tiffs accommodation  for  the  sale  of  their  articles  in  the 
refreshment-rooms   of    the    defendants,  and   to   furnish 

»  9  Ha.  129  ;  1  De  G.  M.  &  G.  521.  289. 

2  Lord  James  Stuart    v.   London  3  Lancaster  v.  De  Trafford,  31  L.  J. 

and  North  Western  Railway  Co.,  15  Ch.  554. 

Beav.  513 ;  S.  C.  1  De  G.  M.  &  G.  4  South    Wales    Railway    Co.  v, 

721.  Ci'.  Bellamy  v.  Knight,  10  W.  R.  JFythes,  5  De  G.  M.  &  G.  880, 
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part  in.  them  with  the  necessary  appliances.1     The  like  was  again 

: — —  held  where  one  partner  proposed  to  sell  to  the  other  his 

share  in  the  business,  and  that  a  large  portion  of  his  capital 
should  remain  in  the  business,  but  the  writing  did  not  state 
how  much,  for  how  long,  or  at  what  interest,  and  this  pro- 
posal was  accepted.2  And  again,  where  on  the  sale  of  a  piece 
of  land  there  were  stipulations  that,  in  the  event  of  there 
being  any  coals  or  ironstone  under  the  land,  a  royalty  of 
so  much  per  ton  should  be  paid  thereon  by  the  purchaser 
to  the  vendor,  and  also  that  any  mines  required  to  be 
left  by  a  certain  railway  company  were  to  be  paid  for,  as 
if  the  same  had  been  gotten,  out  of  the  money  to  be 
received  from  the  railway  company  ;  it  was  held,  with 
regard  to  the  latter  stipulation,  that  it  was  incapable  of 
being  worked  out,  inasmuch  as  if  the  company  bought 
the  mines,  the  contingency  whether  there  was  any  coal 
or  ironstone  under  the  land  would  remain  undecided ; 
and  as  to  the  former  stipulation,  that  the  parties  seemed 
to  have  intended  to  work  it  out  by  a  reservation  of  mines 
to  the  vendor,  and  a  lease  of  them  by  the  vendor  to  the 
purchaser,  but  that  there  was  nothing  to  guide  the  Court 
as  to  the  stipulations  to  be  included  in  such  a  lease, 
except  the  rates  of  royalty  ;  and  the  Court  accordingly 
declined  to  enforce  the  contract  for  sale.3 
Lesscer-  §  367.  The  same  certainty  will  not  be  required  in 
required  -cases  where  there  is  any  element  of  fraud  as  in  simple 
thcreis  cases  of  specific  performance  of  a  contract.  Thus  where 
fraud.  j^  agreed  with  B.  in  effect  that  if  B.  would  not  try  to 
buy  a  certain  estate,  A.  would  try  to  buy,  and  in  case  of 
success  would  cede  a  portion  of  the  estate  to  B.  at  a 
certain  price  :  and  B.  acted  on  his  bargain  and  allowed 

1  Paris  Chocolate   Co.   v.    Crystal  Taylor  v.   Gilbertson,  2  Drew.  391  ; 

Palace  Co.,  3  Sin.  &  Gif.  119.  Holmes  v.  Eastern  Counties  Railway 

-  Cooper  v.  Hood,  26  Beav.  293.  Co.,  3  K.  &  J.  675  ;  Sturge  v.  Mid- 

3  Williamson  v.  Wootton,  3  Drew.  land  Railway  Co.,  6  W.  R.  233;  Jeffery 

210.     See  further,  as  to  uncertainty,  v.  Stephens,  8  W.  R.  427  ;  Firth  v. 

Harnett  v.   Yielding,  2  Sch.  &  Lef.  Ridley,  33  Beav.  516;  supra,  §  71. 

549  ;  Tatham  v.  Piatt,  9  Ha.  660 ; 
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A.  to  purchase :    and  A.   having  purchased  refused  to  part  in. 

perform  his  part  and  set  up  the  uncertainty  of  the  part '■ — - 

to  be  ceded  :  the  Court  held  that  the  defence  could  not 
avail  and  directed  an  inquiry  to  a-scertain  the  portion  to 
be  given  up  and  the  price.  It  seems  that  if  this  could 
not  have  been  ascertained,  B.  mio;ht  have  claimed  the 
whole  estate.1 

1  Chattock  v.  Midler,  8  Ch.  D.  177. 


CHAPTEE  V. 


OF   THE    WANT   OF   FAIRNESS   IN   THE   CONTRACT. 


Fart  III, 
Ch.  v. 

Nature    , 
of  the 
fairness 
required. 


Unfair- 
ness in 
the  terms 
or  in  ex- 
trinsic 
matters. 


When  as- 
certained. 


§  368.  There  are  many  instances  in  which,  though 
there  is  nothing  that  actually  amounts  to  fraud,  there  is 
nevertheless  a  want  of  that  equality  *  and  fairness  in  the 
contract  which,  as  we  have  seen,  are  essential  in  order 
that  the  Court  may  exercise  its  extraordinary  jurisdiction 
in  specific  performance.  In  cases  of  fraud 2  the  Court  will 
not  only  not  perform  a  contract,  but  will  rescind  it ;  but 
there  are  many  cases  in  which  the  Court  will  stand  still, 
and  interfere  neither  for  the  one  purpose  nor  the  other.3 

§  369.  The  unfairness  in  question  may  be  either  in 
the  terms  of  the  contract  itself,  or  it  may  be  in  matters 
extrinsic  and  the  circumstances  under  which  it  was 
made  :  with  regard  to  the  latter,  parol  evidence  is  of 
course  admissible.4 

§  370.  The  fairness  of  the  contract,  like  all  its  other 
qualities,  must  be  judged  of  at  the  time  it  is  entered 
into,  or  at  least  when  the  contract  becomes  absolute,  and 
not  by  subsequent  events  : 5  for  the  fact  that  events, 
uncertain  at  the  time  of  the  contract,  may  afterwards 


1  As  to  the  equality  which  natural 
justice  requires  to  find  place  in  con- 
tracts see  Grotius,  De  Jure  Belli  ac 
Pacis,  lib.  ii.  cap.  12,  sec.  8  et  seq. 

2  The  jurisdiction  to  rescind  is, 
of  course,  not  confined  to  cases  of 
actual  fraud.  See  per  James  L.J.  in 
Torrance  v.  Bolton,  L.  R.  8  Ch.  at 
p.  124. 

3  Per  Lorcl   Eldon  in  Willan  v. 


Willan,  16  Ves.  83.  See  Sewage  v. 
Taylor,  Forr.  234  ;  Twining  v.  Mor- 
rice,  2  Bro.  C.C.  326  ;  Savage  v. 
Brocksopp,  18  Ves.  335  ;  Dairis  v. 
Symonds,  1  Cox,  at  p.  406  ;  Bedshaw 
v.  Governor  &  Co.  of  the  Bedford  Level, 
1  Eden,  346. 

4  Davis  v.  Symonds,  1  Cox,  402. 

5  So  as  to  hardship  :   see  infra, 
§  398. 
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happen  in  a  manner  contrary  to  the  expectation  of  one  or  part  hi. 

both  of  the  parties,  is  no  reason  for  holding  the  contract L-L- 

to  have  been  unfair.  "  The  period,"  said  the  Irish  Lord 
Chancellor  Manners,  "  at  which  the  Court  is  to  examine 
the  agreement  between  the  parties  is  the  time  when  they 
contracted."  x 

§  371.     In  the  case,  however,  of  contracts  to  sell  at  a  where 
price  to  be  fixed  or  any  other   condition    to   be   per-  condition 
formed  before  they  become  absolute,  it  may  be  urged  formed?1" 
that  the  time  when  the  contract  becomes  absolute,  and 
not  the  date  of  its  signature,  is  the  time  to  judge  of  its 
fairness.     Unfairness   in   the  valuation  is  certainly  an 
objection. 

§  372.  The  principle  of  judging  of  the  fairness  of  a  Compro- 
contract  at  its  date  applies  to  compromises  and  settle-  twai/ 
ments  of  family  and  other  questions.  "  Where  parties,  merits. 
whose  rights  are  questionable,  have  equal  knowledge  of 
facts,  and  equal  means  of  ascertaining  what  their  rights 
really  are,  and  they  fairly  endeavour  to  settle  their  re- 
spective rights  amongst  themselves,  every  Court  must 
feel  disposed  to  support  the  conclusions  or  agreements 
to  which  they  may  fairly  come  at  the  time,2  and  that  not- 
withstanding the  subsequent  discovery  of  some  common 
error"3  or  a  subsequent  judicial  decision  showing  the 
rights  of  the  parties  to  have  been  different  from  what  they 
supposed,  or  that  one  party  had  nothing  to  give  up.4 
And  the  uncertainty  which  may  render  a  compromise 
fair,  and  therefore  binding,  may  be  either  in  some  future 
and  uncertain  event,  or  the  future  ascertainment  of  some 
event  past  and  therefore  in  itself  certain,  as,  for  instance, 
whether  a  son  was  legitimate  or  not,5  or  whether  an 
uncle  had  made  a  particular  will  or  not.6 

1  In  Revell  v.  Hussey,  2  Ball  &  B.  Pickering  v.  Pickering,  2  Beav.  56  ; 
288.     See  infra,  §  398.  Frank  v.  Frank,  1  Cas.  in  Ch.  84. 

2  Cf.  per  Turner  L.J.  in  Williams         "  Lawton  v.   Campion,  18  Beav. 
v.  Williams,  L.  R.  2  Ch.  at  p.  304  ;  87. 

Bucknell  v.  Bucknell,  7-  Ir.  Ch.  R.  130.  5  Stapilton  v.  Stapilton,  1  Atk.  2. 

3  Per    Lord    Langdale    M.R.   in  6  Heap  v.  Tonge,  9  Ha.  90, 
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part  in.  §  373.  The  principle  just  stated  is  perhaps  most  fre- 
- — LJ-  quently  illustrated  by  cases  of  family  arrangement  or  of 
involving  compromise  ;  but  it  is  applicable  to  contracts  of  whatso- 
gencies.  ever  nature.  The  case  of  Parker  v.  Palmer,1  which 
ParUr  v.  Came  before  the  Court  in  the  fourteenth  year  of  Charles  II., 

Palmer.  J  . 

illustrates  this.  Parker,  as  it  appears,  had,  during  the 
Commonwealth,  sold  a. lease  which  he  had  from  a  dean 
and  chapter  for  three  lives,  to  Palmer,  the  price  agreed 
on  being  4320Z.  Subsequently  the  purchaser  agreed  with 
the  vendor  that,  if  he  would  abate  him  420Z.,  he  would 
reconvey  the  lease  whenever  the  King  and  dean  and 
chapter  were  restored :  the  abatement  was  made  :  the 
King  and  C  Lurch  were  restored :  and  thereupon  the  vendor 
sued  for  a  reconveyance,  which  was  accordingly  decreed 
by  the  then  Master  of  the  Rolls,  and  affirmed  by  Lord 
other.       Clarendon  and  Sir  Orlando  Bridgeman.     Again,  where  a 

instances.  ©  o       ' 

man  agreed  to  sell  for  201.  an  allotment  thereafter  to  be 
made  to  him  under  an  inclosure,  and  it  turned  out  to  be 
worth  200£.,  he  was  nevertheless  compelled  to  perform 
his  contract:2  and  so  in  a  case  before  Leach  V.C., 
where  he  maintained  a  contract  entered  into  without  any 
fraud  or  concealment,  by  which  one  partner  agreed  with 
the  retiring  partner  to  give  him  2000£.  for  the  concern, 
though  they  knew  the  partnership  to  be  insolvent,  his 
Honour  said,  "  Suppose  the  case  of  a  trade  attended  with 
great  risk,  one  partner  despairing,  the  other  confident 
and  willing  to  buy  the  share  of  his  partner,  and  give  him 
2000Z.  for  it ;  on  what  possible  ground  could  this  con- 
tract be  invalidated'?"3  The  cases  in  which  the  thing 
sold  is  described  in  general  terms, — as,  for  example,  a 
manor, — and  the  extent  and  value  of  it  are  at  the  time 
uncertain,4  and  also  the  cases  in  which  the  vendor  only 
sells  such  interest  in  the  property  as  he  has,  where  that 


1  1  Cas.  in  Ch.  42.  3  Ex  parte  Peake,  1  Mad.  at  p.  355. 

2  Anon,  before  Jekyll  M.R,  cited  *  Baxendale    v.    Seale,   19    Beav. 
in  Cooth  v.  Jackson,  6  Ves.  24.                601. 
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which,  is  sold  turns  out  differently  from  the  purchaser's  past  hi. 

expectations,  are  analogous  to  those  before  stated.1  

§  374.     But    in    order   to    bring   a    contract  within  The  con- 

,...■,.  .  ii-  c  tingency 

this  principle,  the  uncertainty  as  to  the  subject-matter  of  must  be 
the  contract  must  at  the  time  of  the  contract  have  been  suchto 
a  real  one  to  both  parties,  either  from  the  nature  ofy°*par" 
things  or  from  the  state  of  knowledge  of  both  parties.  A 
contract  entered  into  by  one  party  who  knows  that  the 
subject-matter  of  the  contract  does  not  exist  with 
another  who  does  not  know,  will  not,  it  seems,  be 
executed  by  the  Court,  though  its  terms  may  be  such  as 
to  put  the  ignorant  party  on  his  guard,  and  to  throw  the 
uncertainty  on  him.  In  one  case,  the  particulars  de- 
scribed the  subject  of  the  sale  as  the  interest,  if  any,  of 
Francis  Norton  in  certain  stock  and  also  in  a  lease,  and 
stated  that  there  was  a  lien  of  100?.  on  the  lease,  and  the 
conditions  provided  that  even  if  it  should  appear  that 
Francis  Norton  had  no  interest  in  the  premises,  the  pur- 
chaser should  have  no  remedy  against  the  vendor  to 
compel  him  to  refund ;  in  consequence  of  the  state  of 
certain  partnership  accounts  which  was  known  to  the 
vendor,  but  which  the  purchaser  had  no  means  of  as- 
certaining, the  interest  sold  was  of  no  value  whatsoever, 
and  was  in  fact  only  exposed  to  sale  for  the  purpose  of 
enabling  certain  proceedings  to  be  taken  against  the 
separate  estate  of  Francis  Norton  :  the  vendor  made  no 
representations  as  to  the  value,  but  received  from  the 
purchaser  150?.  as  the  purchase-money  :  Lord  Hatherley 
(then  Wood  V.C.)  set  aside  the  sale  at  the  suit  of  the 
purchaser,  with  costs  against  the  vendor,  on  the  ground 
that  the  purchaser  was  buying  what  might  be  worth 
nothing,  while  the  vendor  was  selling  what  was  worth 
nothing.2 

§  375.  Further,    the   principle  in   question   will  notTheeon- 

i  See  infra,  §  1287.  412  ;  5  W.  R.  408. 

2  Smith  v.  Harrison,  26  L.  J.  Ch. 
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part  in.  apply  where,  though  the  terms  of  the  contract  may  express 
—  an  uncertainty,  that  uncertainty  was  not  understood  by 

tingency  .  . 

must  have  the  parties  to  comprise  the  event  which  actually  happens, 
derstood    Thus  where  A.  contracted  with  B.  for  the  sale  of  a  manor, 
thecon™  an(l  stipulated  that  he  should  not  be  obliged  to  define  its 
tract.        boundary,  and,  the  manor  turning  out  to  comprise  a 
valuable  property  not  before  known  to  either  party  to  be 
part  of  it,  the  purchaser,  who  had  previously  sought  to  re- 
pudiate the  contract,  filed  his  bill  for  performance,  Lord 
Komilly  M.R.,  on  consideration  of  the  evidence,  came  to 
the  conclusion  that  neither  party  intended  to  sell  or  buy  a 
mere  doubtful  matter,  and  that  both  parties  at  the  time 
of  the  contract  believed  that  it  included  something  dif- 
ferent  from  what  would  then  be  conveyed  to  the  plain- 
tiff, if  the  conveyance  were  to  be  executed  as  he  claimed 
it,  and  accordingly  dismissed  the  bill,  but  without  costs. 
■Oavis-r         R  376.     In   another   case   there  was    a  farm  which 

anephera.  ° 

appears  to  have  contained  181  acres,  and  had  coal  under 
it,  which  was  known  or  believed  to  be  traversed  by  a 
fault  :  the  owners  agreed  to  demise  to  A.  the  minerals 
under  a  portion  of  the  farm  which  lay  to  the  eastward  of 
an  upthrow  fault  to  the  east  :  the  quantity  was  described 
as  supposed  to  be  98  acres  or  thereabouts.  There  were 
to  be  a  rent  certain  and  royalties  on  the  coal  raised. 
It  turned  out  that  the  fault  left  173  instead  of  98  acres 
to  the  east  of  it.  The  Court  of  Appeal  in  Chancery  thought 
it  clear  that  of  such  a  contract  specific  performance  could 
not  have  been  granted  at  the  suit  of  the  lessee.2 
Contracts  §  377.  In  contracts  to  sell  at  a  price  to  be  fixed  by 
a°priceato  a  third  person,  the  Court  would  no  doubt  consider  the 
be  fixed,  unfa^^g  0f  the  valuer's  conduct  as  a  bar  to  the  rieht 
to  specific  performance.  So  in  one  case,  where  the  Court 
came  to  the  conclusion  that  it  was  doubtful  whether  the 
valuation  had  been  made  with  a  due  attention  to  accuracy, 

1  Baxendale    v.    Seale,   19    Beav.  2  Davis  v.  Shepherd,  L.  R.  1  Ch. 

601.  410. 
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Lord  Eldon  refused  specific  performance  of  the  contract  pabt  nr. 
to  sell.'  -^- 

§  378.  In  another  case,  where  the  amount  of  rent  Amount 
to  be  paid  was  referred  to  arbitrators  and  an  umpire,  one  be  fixed. 
of  the  arbitrators  so  far  misconducted  himself  as  to  rest 
his  decision,  not  on  his  own  judgment,  but  on  the  will  of 
one  of  the  parties  interested,  and  the  umpire  proceeded 
on  the  footing  of  an  outlay  of  money  by  the  tenant  for 
which  the  contract  contained  no  stipulation,  the  House 
of  Lords  reversed  a  decree  for  specific  performance 
pronounced  by  the  Irish  Court  of  Chancery.2 

§  379.  In  another  case,  where  the  referees  consulted  SaeUv. 
the  umpire  and  made  their  award  as  to  the  value  of  coal 
upon  his  estimate,  though  one  at  least  of  the  referees 
thought  it  wrong,  this  circumstance  was  held  fatal  to 
the  valuation  and  the  suit.3  Other  objections  were  dis- 
cussed, and  it  was  held  that  the  objections  (i.)  that  the 
valuers  did  not  examine  witnesses,  and  (ii.)  tha.t  one  of 
the  valuers  did  not  go  down  the  mine  but  acted  on  the 
report  of  his  grandson,  were  not  sustainable  :  but  another 
objection,  that  the  valuers  did  not  sign  their  award 
together,  was  held  entitled  to  much  weight  though  not 
determined  to  be  valid.  This  case  is  a  very  instructive 
one  as  to  the  duty  of  referees  or  valuers. 

S  380.     In  judging  of  the  fairness  of  a  contract,  the  Fairness 

of  sur- 

Court  will  look  not  merely  at  the  terms  of  the  contract  rounding 
itself,  but  at  all  the  surrounding  circumstances, — such  as  J^ea 
the    mental   incapacity  of  the   parties,   though   falling 
short  of  insanity,4  their  age  or  poverty,  the  manuer  in 
which  the  contract  was  executed,  the  circumstances  that 
the  parties  were   acting   without  a  solicitor,   that   the 

1  Emery  v.  Wase,  8  Ves.  505.  Dis-      G.  674. 

tinguish  Collier  v.  Mason,  25  Beav.  *  Clarkson  v.  Hanway,  2  P.  Wms. 

200.  203  ;    Gartside  v.  Isherwood,  1   Bro. 

2  Chichester  v.  Macintire,  4  Bli.  C.C.  558  ;  JBridgman  v.  Green,  Wilm. 
N.  S.  78.  Not.  58,  61      See  supra,  §  261. 

3  Eads  v.  Williams,  4  De  G.  M.  & 
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part  in.  property  was  reversionary",  or  that  the  price  was  not  the 

— —  full  value.1 

Court  §  381.     Therefore  whenever  there   are  evidences   of 

actwhere  distress  in  the  party  against  whom  performance  is 
stances"  sought,2  or  he  is  an  illiterate  person,  or  whenever 
suspicious,  there  are  any  circumstances  of  surprise,  or  want  of 
advice,3  or  anything  which  seems  to  import  that  there 
was  not  a  full,  entire,  and  intelligent  consent  to  the 
contract,4  the  Court  is  extremely  cautious  in  carrying  it 
into  effect.  Still,  it  is  not  the  doctrine  of  the  Court  that 
a  man  cannot  contract  without  his  solicitor  at  his  elbow,5 
or  that  a  man  in  insolvent  circumstances,  or  in  prison,  is 
disabled  from  selling  his  estate  :  and  if  a  contract  made 
under  such  circumstances  will  bear  the  careful  examina- 
tion of  the  Court  and  the  full  light  of  day,  it  will  be 
specifically  performed.6 

§  382.  It  is  enough,  generally  speaking,  to  induce 
the  Court  to  refuse  performance,  that  there  are  any 
circumstances  about  the  making  of  the  contract  which 
render  it  not  fair  and  honest  to  call  for  its  execution  ;  it 
is  not  needful  that  there  was  any  intentional  unfair- 
ness or  dishonesty  at  the  time.7  A  leading  case  on 
this  subject  is  Twining  v.  Morrice,8  where  the  bill  was 
by  a  purchaser  against  a  vendor  :  at  the  sale,  which  was 
by  auction,  the  solicitor,  who  was  known  to  be  the  agent 
of  the  vendor,  had  made  some  biddings  for  the  plaintiff, 

1  Bell  v.  Howard,  9  Mod.  302  ;  vems  seu  interims  et  mutuus ;  (2) 
Martin  v.  Mitchell,  2  J.  &  W.  413,  aliquo  signo  externo  expressus ;  (3) 
423  ;  Stanley  v.  Robinson,  1  E.  &  M.  liber  et  plene  deliberatus  ;  (4)  serius, 
527.  cum  animo  se  obligandi."     Mariani 

2  Kerneys  v.  Hansard,  Coop.  125 ;  Examen,  §  278. 
Johnson  v.  Nott,  1  Vern.  271.  5  Lightfoot  v.  Heron,  3  Y.  &   C. 

3  Stanley  v.  Robinson,  1  R.  &  M.  Ex.  586  ;  Haberdashers'  Co.  v.  Isaac, 
527  ;  Helsham  v.  Langley,  1  Y.  &  C.  3  Jur.  N.  S.  611  (Wood  V.C.). 
CO  175.  6  Brinkley  v.  Hann,  Dru.  175. 

4  The  nature  of  the  proper  con-  r  Mortlock  v.  Buller,  10  Ves.  292, 
sent   to   a  contract  seems  not  in-  305. 
correctly  expressed  in  the  following  8  2  Bro.  C.  C.  326. 
extract :  "  Consensus  debet  esse  (1) 
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"which    from    his    known    relationship   to    the    vendor  part  in. 

"were  thought  to   be  the  biddings  of  a  puffer,  and  so '-^— 

damped  the  sale :  the  act  was  done  in  inadvertence 
by  the  solicitor  ;  but  as  it  was  done  at  the  plaintiff's 
instance,  specific  performance  was  refused  by  Lord 
Kenyon  M.E. 

§  383.     Unfairness  arising  from  misstatements  is  con-  Misstate- 
sidered  under  the  head  of  Misrepresentation  : 1  and  cases  m 
relating  to  the  silence  or  suppression  of  a  fact  by  one  silence  or 
party  are  considered  in  the  chapter  on  Fraud.2     But  it  71$? ei 
seems  possible  that  there  may  be  cases  where  silence  is  not 
fraudulent,  but  yet  creates  such  a  case  of  hardship  as 
prevents  the  interference  of  the  Court  in  specific  per- 
formance.   On  this  ground  was  put  a  case  where  a  lessee 
obtained  the  renewal  of  a  lease  on  the  surrender  of  an 
old  one,  knowing  and  suppressing  the  fact,  which  was 
unknown  to  the  lessor,  that  the  person  on  whose  life  the 
old   lease    depended    was   in   extremis,   and   the  Court 
declined   to   aid   the   lessee.3      And   in   a   case   before 
Lord  Cranworth,  where  the  same  solicitor  acted  for  both 
parties,  but  did  not  disclose  to  both  parties  the  whole 
nature  of  the  dealing,  or  place  his  principals  at  arms' 
length  in  the  transaction,  the  Court  refused  to  enforce 
specific  performance  at  the  suit  of  the  purchaser.4 

8  384.     On  the  ground  of  want  of  fairness,  the  Court  intoxica- 

.  tion. 

will  not  assist  one  party  to  a  contract  specifically  to 
enforce  it  against  the  other,  who  at  the  time  of  entering 
into  it  was  in  a  state  of  intoxication,  and  that  even  in 
the  absence  of  any  unfair  advantage  taken  of  his  situa- 
tion which  would  induce  the  Court  to  rescind  the 
contract.5  But  the  mere  fact  that  some  glasses  of  liquor 
had  been  drunk  before  the  signing  of  the  contract  will 

1  Infra,  §  624  et  seq.  G.  623. 

2  Part  iil.  ch.  xiii.  §  676  et  seq.  5  Cooke  v.  Clayworth,  18  Ves.  12 

3  Ellard  v.  Lord  LlaMaff,  1  Ball  Nagle  v.  Baylor,  3  Dr.  &  War.  60. 
&  B.  241.  In  Butler  v.  Mulrihill,  1  Bli.  137,  a 

*  Hesse  v.  Briant,  6  De  G.  M.  &      contract  obtained  by  fraud  from  an 
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Pabt  hi.  not   avoid   it,  if  there   be   nothing   to   show   that   the 

— —  defendant  acted  without  a  full  understanding  of  what  he 

was  doing.1     In  one  case  Stuart  V.C.  refused  to  allow  a 

third  party,  who,  having  got  a  subsequent  transfer   of 

the  property,  was  the   substantial   defendant,  to   avail 

himself  of  this  defence.2 

Contract        §  385.     One  kind  of  that  unfairness  which  stays  the 

to  thM     interference  of  the  Court  arises  where  the  enforcement 

persons.     o£  ^e  Qon^T&c^  woui(j  \)Q   injurious   to   third   persons. 

Therefore  where  an  estate  was  settled  in  strict  settlement, 
giving  to  the  settlor  a  life  estate  and  an  ultimate 
remainder,  and  the  tenant  for  life  entered  into  a  contract 
for  the  sale  of  the  fee,  the  Court  refused  to  allow  the 
purchaser  to  take  the  interest  of  the  tenant  for  life  with 
compensation,  on  the  ground  that  a  father  and  a  stranger 
would  be  likely  to  use  an  estate  without  impeachment  of 
waste  in  a  different  way,  and  that  therefore  the  sale  might 
prejudice  the  interests  of  the  persons  in  remainder.3 
Secret  §  386.     Again,  where  bankers,  after  a  customer  had 

'commenced  liquidation  proceedings,  secretly  took  a 
guarantee  from  his  brother  that  the  bank's  loss  should 
not  exceed  2,000Z.,  and  thereupon  forebore  to  take  pro- 
ceedings against  the  customer  or  to  prove  against  his 
estate,  the  Court,  on  the  ground  that  this  arrangement 
tended  to  give  the  bankers  an  undue  advantage  over  the 
other  creditors,  dismissed  a  bill  filed  by  the  bankers  to 
enforce  specific  performance  of  the  guarantee.4 
Sale  by  a  §  387.  If  a  voluntary  settlor  enters  into  a  contract 
settlor,  to  sell  the  estate  and  brings  an  action  to  carry  the 
contract  into  execution,  the  Court  will  not  generally 
assist  him  thus  to  override  the  settlement  and  prejudice 

intoxicated  party  was  set  aside.    The  2  Shaw  v.  Machray,  1  Sin.  &  Q. 

contract  of  a  drunken  man  is  not  537. 

void,  but    voidable.      Matthews  v.  3  Thomas  v.  Bering,  1  Ke.  729. 

Baxter,  L.  E.  8  Ex.  132.  *  McKewan   v.  Sanderson,  L.   R. 

»  Lightfoot  v.  Heron,  3  Y.  &  C.  20  Eq.  65.    Of.  Be  Cordova  v.  De 

Ex.  586.  Cordova,  4  App.  C.  692. 


necessi- 
breach  of 
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the  interests  of  the  persons  claiming  under  it  :x  but  it  part  in. 

seems  that  if  the  purchaser  is  willing  to  complete  on '—^- 

having  a  good  title  shown,  and  his  only  objection,  the 
existence  of  the  voluntary  settlement,  is  one  that  he 
can  remove  by  completing  the  purchase,  the  general  rule 
will  not  apply.2 

§  388.  The  Court  will  not  generally  exercise  its  extra-  Contracts 
ordinary  power  in  compelling  a  specific  performance,  where  tatm; 
to  do  so  would  necessitate  a  breach  of  trust  or  of  a  prior  J„^ 
contract  with  a  third  person,3  or  would  compel  a  person 
to  do  what  he  is  not  lawfully  competent  to  do, — partly, 
as  it  seems,  on  the  ground  of  the  unfairness  and  illegal 
taint  of  such  a  contract  in  itself,  and  partly  of  the  hard- 
ship to  which  it  would  expose  the  person  forced  to 
execute  it.  The  plaintiff  "  must  also,"  said  Lord  Eedes- 
dale,  "  show  that,  in  seeking  the  performance,  he  does 
not  call  upon  the  other  party  to  do  an  act  which  he  is 
not  lawfully  competent  to  do ;  for,  if  he  does,  a  conse- 
quence is  produced  that  quite  passes  by  the  object  of  the 
Court  in  exercising  the  jurisdiction,  which  is  to  do  more 
complete  justice."  4 

§  389.  Therefore,  where  trustees  enter  into  a  binding  instances 
contract  for  a  sale  under  a  power,  but  one  so  disadvantageous 
as  to  be  a  breach  of  trust,  the  Court  will  not  specifically 
perform  the  contract  :5  and  so,  again,  where  trustees  for 
sale  for  the  benefit  of  creditors  made  a  sale  by  auction, 
under  circumstances  of  improvidence  and  likely  to  pre- 

1  Johnson  v.  Legard,  T.  &  R.  281 ;  4  Harnett  v.   Yielding,  2  Sch.  & 

Smith  v.  Garland,  2  Mer.  123 ;  Clarke  Lef.   553.     See   Byrne  v.   Acton,   1 

v.  Willott,  L.  R.  7  Ex.  313.  Bro.  P.  C.  186  ;   Tolson  v.  Sheurd,  5 

-Peter  v.  Nicolls,  L.  R.  11  Eq.  Ch.  D.  19;  Oceanic  Steam  Navigation 

391.     The  difficulty  of  being  quite  Co.  v.  Sutherbury,  16  Ch.  D.  236  ; 

sure  that  the   settlement    has  not  Mansfield  v.  Cliilderlwuse,  4CLD.82. 

been  made  good  by  some  ex  post  5  Mortlock  v.  Buller,  10  Ves.  292. 

facto  matter,  will,  it  is  conceived,  Accordingly,  Bridger  v.  Rice,  1  J.  & 

usually  deter  purchasers  from  being  W.  74 ;  Wood  v.  Richardson,  4  Beav. 

willing  to  complete.  See  infra,  §  871.  174  ;  Maw  v.  Topham,  19  Beav.  576. 

3  Willmott  v.  Barber,  15  Ch.  D.  See  also  Hill  v.  Buckley,  17  Ves. 

96,  107.     Cf.  Mulholland  v.  Mayor  394  ;  Neale  v.  Mackenzie,  1  Ke.  474  ; 

of  Belfast,  9  Ir.  Ch.  R.  204,  215.  Rede  v..  Oakes,  i  De  G.  J.  &  S.  505. 
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part  in.  judice  the  owner  of  the  estate,  for  the  sake  of  imme 

:—  diately  realizing  money  to  pay  his  creditors,  the  Court 

pursued  the  same  course.1  And  where,  on  the  sale  of 
trust  property,  it  was  agreed  that  the  purchaser  should 
out  of  the  purchase-money  retain  a  private  debt  due  to 
him  from  the  trustee,  a  demurrer  to  a  bill  by  the  trustee 
was  allowed.2  Again,  where  trustees  entered  into 
a  contract  for  a  lease  which  was  in  excess  of  their 
power ; 3  and,  again,  where  they  entered  into  a  covenant 
for  renewal  which  was  ultra  vires,  the  Court  on  this 
ground,  in  both  cases,  refused  specific  performance.4 
Where  §390.    Where  trustees  for  sale  misrepresented  the  value 

for  com-  of  the  property,  when  they  had  the  means  in  their  power 
pensa  ion.  Q£  g^a^ng  ^  correctly,  and  the  conditions  of  sale  stipu- 
lated for  compensation  on  either  side ;  one  of  the  grounds 
on  which  the  House  of  Lords  reversed  a  decree  for  com- 
pensation was,  that  the  Court  would  not  give  effect  to  a 
condition  which  would  injure  the  cestuis  que  trust,  by 
reason  of  the  neglect  of  the  trustees  in  making  the  mis- 
description which  was  the  ground  for  compensation.5 
Snecshy  v.  §  391.  In  another  case,  the  Court  refused  perform- 
ance of  a  contract  for  the  sale  of  leaseholds  by  one  of  two 
executors,  on  the  ground  that,  under  the  circumstances 
of  the  case,  it  would  be  an  injury  to  the  cestuis  que  trust, 
and  expose  the  executor  to  extraordinary  risk  from  them, 
and  that  either  of  these  grounds  was  sufficient  to  stay 
the  interference  of  the  Court.6 

1  Ord  v.  Noel,  5  Mad.  438.  before  Lord  Hatherley  (then  Wood 

2  Thompson  v.  Blaclcstone,  6  Beav.  V.C.),  affirmed  7  De  G.  M.  &  G.  399. 
470.  See  also  Magrane  v.  Archbold,  1  Dow, 

3  Harnett  v.  Yielding,?,  Sch.  &  Lef.  107  ;  Trappes  v.  Gobb,  16  W.  E.  117  ; 
549.  Accordingly  Byrne  v.  Acton,  1  Naylor  v.  Goodall,  26  W.  E.  162. 
Bro.  P.O.  186.  But    in    Barrett    v.    Ring,   2    Sm. 

4  Bellringer  v.  Blagrave,  1  De  G.  &  Gif.  43,  Stuart  V.C.  compelled 
&  S.  63.  trustees  of  a  road  to  complete  a  con- 

6  TVhite  v.  Cuddon,  8  CI.  &  Fin.  tract  for  sale  which  had  been  made 

766,  reversing  S.  C.  s.  n.  Cudden  v.  in  forgetfulness  of  a  statutory  right 

Oartioright,  4  Y.  &  C.  Ex.  25.     See  of  pre-emption,  and  might  expose 

infra,  §  1261.  them  to  an  action  for  damages. 

«  Sneesby  v.  Thorn,  1  Jur.  N.  S.  530, 
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§  392.     But  where  trustees,  wlio  had  without  authority  part  hi. 
granted  leases,  put  up  the  property  for  sale  under  con-  - — L— 
ditions  which  expressly  provided  that  no  objection  should  jection 
be  made  in  respect  of  such  leases,  and  that  the  purchaser  bythe  C 
should  take  subject  to  such  interests  as  the  tenants  might  J?°^ 
be  entitled  to  thereunder,  the  Court  held  the  purchaser  sal°- 
precluded   from   objecting  on  the  ground  of  breach  of 
trust.1 

It  is  conceived,  however,  that  trustees  generally 
cannot  by  contract  prevent  the  operation  of  the  Court's 
usual  unwillingness  to  enforce  any  transaction  resulting 
in  injury  to  third  persons. 

§  393.  Even  where  there  is  nothing  amounting  to  a  Untmsi- 
distinct  breach  of  trust  the  Court  will  be  delicate  of  inter-  contract. 
fering  against  trustees  ;  so  that  where,  in  a  contract  for 
sale  by  them,  there  is  any  want  of  a  business-like  character, 
the  Court  will  not,  it  seems,  interfere,  unless  the  price  be 
shown  to  be  equal,  or  more  than  equal,  to  the  value  of 
the  property.2 

§  394.  The  doctrine  does  not  apply  only  to  persons  Cases  of 
standing  in  the  position  of  formal  trustees,  but,  it  seems,  u  y' 
to  all  cases  of  trust  and  confidence.  So,  that  if  a  contract 
were  the  result  of  a  gross  breach  of  duty  by  an  agent 
towards  his  principal,  the  Court  would  not,  it  seems,  en- 
force the  consequences  of  that  act.3  And  so,  railway 
directors  having  duties  towards  the  shareholders,  the 
Court  will  not  enforce  any  contract  amounting  to  a 
breach  of  duty  to  the  prejudice  of  all  or  any  of  the 
shareholders  at  the  instance  of  a  plaintiff  cognizant  of 
the  circumstances.4 

§  395.     The  Court  has  on  this  ground  not  only  re-  Eesciud- 
fused   specific   performance,   but   in   a  case  where  the  tract  on 

1  Micholk  v.  Corbett,  34  Beav.  376,  *  Shrewsbury  and  Birmingham 
3  De  G.  J.  &  S.  18.  Railway  Co.  v.  London  and  North- 

2  Goodwin  v.  Fielding,  4  Dc  G.  M.  Western  Railway  Co.,  4  De  G.  M.  & 
&  Qt  go_  G.  115,  affirmed,  and  this  principle 

3  Mortlock  v.  Butter,  10  Ves.  292,  approved,  6  H.  L.  C.  113. 
313. 
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Part  in,  purchaser  must  have  known  that  assignees  in  bankruptcy 

— were  dealing  without  sufficient  knowledge,  and  that  the 

ground,  creditors  who  were  to  ratify  it  were  equally  ignorant, 
the  Court,  on  the  ground  of  the  breach  of  trust  of  the 
assignees  (as  well  as  other  grounds),  set  aside  the  con- 
tract.1 
injury  to  §  396.  In  one  case  Lord  Eomilly  M.R.  took  into 
1"1"'  '■'  consideration  the  injury  likely  to  arise  to  the  public 
from  the  specific  performance  of  a  contract  relating  to 
the  level  of  a  railway,  and  on  the  ground  of  that  injury 
refused  to  compel  the  company  to  lower  the  level  of 
their  line.     But  the  case  was  reversed  on  appeal.2 

1  Turner •  v.  Harvey,  Jac.  16.9.  way  Co.,  L.  E.  2  Eq.  37  ;  2  Ch.  147. 

2  Raphael  v.  Thames  Valley  Rail- 


CHAPTER  VI. 

OF   THE   HARDSHIP   OP   THE   CONTRACT. 

S  397.     It   is   a  well-established   doctrine   that  the  pabtiii. 

Ch  vi 

Court  will  not  enforce  the  specific  performance  of  a  con '—r~ 

tract,  the  result  of  which  would  be  to  impose  great  hard-  a  bar  to 
ship  on  either  of  the  parties  'to  it ; 1  and  this  although  inter-°U1 
the  party  seeking  specific  performance  may  be  free  from feience- 
the  least  impropriety  of  conduct.2 

§  398.  The  question  of  the  hardship  of  a  contract  is  when 
generally  to  be  judged  of  at  the  time  at  which  it  istafned. 
entered  into  :  if  it  be  then  fair  and  just  and  not  pro- 
ductive of  hardship,  it  will  be  immaterial  that  it  may,  by 
the  force  of  subsequent  circumstances  or  change  of  events, 
have  become  less  beneficial  to  one  party,3  except  where 
these  subsequent  events  have  been  in  some  way  due  to 
the  party  who  seeks  the  performance  of  the  contract. 
For  whatever  contingencies  may  attach  to  a  contract, 
or  be  involved  in  the  performance  of  either  part,  have 
been  taken  upon  themselves  by  the  parties  to  it.  It 
has  been  determined  that  the  reasonableness  of  a  con- 
tract is  to  be  judged  of  at  the  time  it  is  entered  into, 
and  not  by  the  light  of  subsequent  events,4  and  we  have 
already  seen  that  the  same  principle  applies  in  consider- 
ing the  fairness  of  a  contract.5 

1  Per  Lord  Brougham  in  Gould  v.  JFebb  v.  Direct  London  and  Ports- 
Kemp  2  My.  &  K.  308.  mouth  Railway  Co.,  9  Ha.  129 ;  (S.  C. 

2  Per  Kitidersley  V.O.  in  Falclee  on  appeal,  1  De  G.  M.  &  O.  521). 
v.  Gray,  4  Drew.  660.  4  Jones  v.  Lees,  26  L.  J.  Ex.  9. 

3  Lawder  v.  Blackford,  Beat.  522  ;  5  See  sivpra,  §  370. 
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Paet  III. 
Ch.  vi. 

Instances 
of  sub- 
sequent 
circum- 
stances 
disre- 
garded. 


Submis- 
sion and 
awards. 


Instances 
of  sub- 
sequent 
events 
regarded. 


§  399.  On  this  ground  it  lias  been  decided  in  several 
cases  in  Ireland,  that  where  a  lessee  of  renewable  lease- 
holds covenants  with  his  sub-lessee  for  renewal  without 
fine  on  every  renewal  to  himself,  and  subsequently  a  re- 
newal is  made  to  him,  but  on  terms  far  less  beneficial 
than  had  been  the  custom  at  the  time  he  entered  into  the 
covenant,  and  on  the  expectation  of  the  continuance  of 
which  he  bad  so  covenanted,  he  will  nevertheless  be 
obliged  to  renew  to  his  sub-lessee,  and  that  without  any 
contribution  towards  the  increased  fine  which  he  has 
paid.1  So  where  railway  companies  contract  uncon- 
ditionally for  the  purchase  of  land,  and  by  their  laches 
their  powers  expire  before  the  completion  of  the  pur- 
chase, that  circumstance  furnishes  them  with  no  ground 
of  defence.2 

§  400.  This  is  further  well  illustrated  by  the  cases 
on  awards  :  for  where  the  contract  contained  in  the  sub- 
mission is  unfair,  or  conducing  to  hardship,  the  Court 
will  not  interfere  ; 3  whereas  hardship  or  unreasonable- 
ness in  the  award  itself  will  not  be  a  bar  to  the  inter- 
ference of  the  Court;  for  the  submission  and  not  the 
award  is  the  contract,  and  unreasonableness  in  the  award 
is  therefore  a  matter  subsequent,  and  arising  from  the 
decision  of  a  Judge  whom  the  parties  themselves  have 
chosen,  and  the  risks  attending  whose  judgment  they 
have  taken  on  themselves.4 

§  401.  It  cannot  however  be  denied  that  there  are 
cases  in  which  the  Court  has  refused  its  interference  by 
reason  of  events  subsequent  to  the  contract.     Thus  in 


1  Evans  v.  Walshe,  2  Sch.  &  Lef. 
419  ;  Eevell  v.  Hussey,  2  Ball.  &  B. 
280 ;  Lawder  v.  Blackford,  Beat.  522. 

2  Uawlces  v.  Eastern  Counties  Hail- 
way  Co.,  1  De  G.  M.  &  G.  737,  755  ; 
S.  0.  5  H.  L.  C.  331,  353.  In  Scottish 
North  Eastern  Railway  Co.  v.  Stewart 
(3  Maoq.  382,  particularly  401,)  may 
be  found  expressions  which  appear  to 


the  contrary  of  the  statement  in  the 
text.  But  the  real  point  decided  in 
the  case  was  thaVen  the  true  con- 
struction of  the  contract,  it  was  con- 
ditional on  the  making  of  the  line. 

3  Nickels  v.  Hancock,  7  De  G.  M. 
&  G.  300.     See  infra,  §  1553  et  seq. 

4  Wood  v.  Griffith,  1  Sw.  43;  Weehes 
v.  Gallard,  18  W.  R.  331. 
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The  City  of  London  v.  Nash,1  where  a  party  had  cove-  part  hi. 
nan  ted  to  re-build  several  houses,  and,  instead,  had  built '-^- 


but  two  new  houses  and  only  repaired  the  others,  but  in 
so  doing  had  laid  out  at  least  22001. ,  and  put  them  in 
very  good  condition ;  Lord  Hardwicke,  holding  that  the 
covenant  was  one  which  in  its  nature  the  Court  could 
enforce,  yet  considered  that  specific  performance  would 
entail  so  great  a  loss  and  hardship  on  the  defendant,  and 
be  so  useless  to  the  plaintiff,  that  the  Court  would  not 
enforce  it,  whether  the  defendant  had  mistaken  the  sense 
of  the  covenant  to  re-build,  or  perhaps  had  even  know- 
ingly evaded  it.  And  so  again,  where  a  mortgagor  had 
entered  into  a  contract  to  grant  a  lease,  expecting  to 
obtain  the  mortgagee's  consent,  but  failed  in  this,  and 
was  in  circumstances  which  rendered  him  practically 
unable  to  redeem  :  in  a  suit  instituted  by  the  intended 
lessee,  the  Court  refused  specific  performance,  but  granted 
the  alternative  prayer  of  the  bill  for  rescission.2 

§  402.     Notwithstanding  these  cases  the  general  rule  Subse- 
seems  to  be,  that  events  subsequent  to  the  contract,  and  events 
not  so  involved  in  it  as  to  render  it  unequal  at  the  time  ^tnTon 
it  is  entered  into,  cannot  be  brought  forward  to  show  the  plaintiff- 
hardship  of  enforcing  it.     But   where   the   subsequent 
events  alleged  for  this  purpose  are  acts  of  the  plaintiff 
himself,  or  events  in  some  sense  within  his  power,  the 
Court  may  have  regard  to  them  in  exercising  its  discre- 
tionary jurisdiction  in  specific  performance.     There  are 
cases  in  which  the  Court  has  considered  that,  by  means 
of  these  events,  such  a  change  has  taken  place  in  the 
relative  position  of  the  plaintiff  and  defendant,  as  to 
render  it  inequitable  specifically  to  enforce  the  contract 
against  the  latter. 

§  403.     The  leading  case  on  this  head  is  The  Duke-  Duke  of 

1  3  Atk.  512  ;  S.  C.  1  Ves,  Sen.  2  Costiganr.  Hastier,  2  Sch.  &  Lef, 

12,  160, 
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paet  in.  of  Bedford  v.  the  Trustees  of  the  British  Museum.,1 
J^_  before  Plumer  M.R.  and  Lord  Eldon.      Lord  William 
^ivm-     Russell  and  Lady  Rachel  his  wife,  being  in  the  occupa- 
Brttfsh     tion  °^  Southampton  House  (afterwards  called  Bedford 
Museum.   House)  as    their    residence,  in   1675  conveyed  to  Mr. 
Montagu  adjoining  land,  for  the  purpose  of  his  erecting 
on  it  a  mansion,  with  suitable  appendages  of  gardens 
and  offices ;  and  Mr.  Montagu  entered  into  covenants 
with  Lady  Rachel  Russell  not  to  use  the  land  in  a  parti- 
cular manner,  with  a  view  to  the  more  ample  enjoyment 
of  the  adjoining  lands.     Lady  Rachel  Russell,  or  those 
claiming  under  her,  subsequently  covered  these  lands,  or 
a  considerable  part  of  them,  with  houses,  and  Southamp- 
ton House  was  pulled  down  to  make  way  for  streets  and 
buildings.     On  a  motion  by  the  Duke  of  Bedford,  who 
claimed  under  Lady  Rachel  Russell,  for  an  injunction  to 
restrain  the  defendants,  who  claimed  under  Mr.  Montagu, 
from  using  the  land  in  a  way  at  variance  with  the  cove- 
nants of  the  deed   of   1675,  Plumer  M.R.    and   Lord 
Eldon  held  that  the  Duke  or  his  predecessors  having 
altered  the  state  of  the  property  in  the  way  mentioned, 
it  would  be  inequitable,  unreasonable,  and  unjust,  thus 
to  enforce  the  covenants  specifically,  and  the  plaintiff 
was  left  to  his  remedy  at  Law.2     And  so,  long  acquies- 
cence in  a  variation  from  the  mode  of  renewal  pointed 
out  by  a  covenant  for  that  purpose  has  been  held  a 
reason  for  not  specifically  enforcing  the  covenant  in  its 
original  terms.3 
Plaintiff's       §  404.     Where  the  conduct  of  the  plaintiff  subse- 
quent       quent  to  the   contract  has  led   the   defendant   into   a 
trap,  though  the  plaintiff's  conduct  may  have  been  unin- 
tentionally injurious,  the  Court  will  refuse  specific  per- 
formance.    Thus,  in  one  case,  the  contract  for  sale  of 

i  2  My.  &  K.  552.  De  G.  M.  &  G.  882. 

2  See  per  Knight  Bruce  L.J.  in  3  Davis  v.  Hone,  2   Sch.  &  Lef. 

Shrewsbury  and  Birmingham  Railway  341. 
Co.  v.  Stour  Valley  Railway  Co.,  2 


conduct 
■  a  trap. 
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leaseholds  liable  to  a  covenant  to  insure  stipulated  that  part  in. 

the  contract  should  be  completed  on  the  20th  July  :  the '-^- 

insurance  expired  on  the  24th  June  :  one  of  the  vendors 
renewed  for  a  month  only,  to  the  24th  July  :  the  contract 
in  fact  was  not  completed  before  the  26th  August,  when 
the  parties  met  for  that  purpose,  and  it  was  discovered 
that  the  insurance  had  expired  and  the  leaseholds  had 
become  liable  to  forfeiture  ;  and  the  purchaser  refused  to 
complete.  Kindersley  V.C.  held  that  the  property  was 
at  the  risk  of  the  purchaser  :  but  as  the  vendors'  conduct 
had  operated  as  a  trap  to  the  purchaser,  he  refused 
specific  performance.1 

§  405.     It  would  seem  that,  in  considering  the  hard-  Distinc- 
ship  which  may  flow  from  the  execution  of  a  contract,  tweon 
the  Court  will  consider  whether  it  is  a  result  obviously  andiatent 
flowing  from  the  terms  of  the  contract,  so  that  it  must  hardshir- 
have  been  present  at  the  time  of  the  contract  to  the 
minds  of  the  contracting  parties,   or  whether  it  arises 
from  something   collateral,  and   so   far   concealed   and 
latent,  as  that  it  might  not  have  been  thus  present  to 
their  minds.2     It  is  obvious  that  a  far  higher  degree  of 
hardship  must  be  present  in  the  former,  than  in  the 
latter  class  of  cases,  for  it  to  operate  on  the  discretion  of 
the  Court. 

8  406.     The  cases  which  have  been  already  quoted  Hardship 

°  .  .  induced 

as  showing  that  the  hardship  must  be  judged  of  at  by  the 
the  time  of  the  contract  also  illustrate  another  obvious  himself. 
principle,  namely,  that  where  the  hardship  has  been 
brought  upon  the  defendant  by  himself,  it  shall  not  be 
allowed  to  furnish  any  defence  against  the  specific  per- 
formance of  the  contract,3  at  least  whenever  the  thing 
he  has  contracted  to  do  is  "  reasonably  possible."  4 

8  407.     It  will  not  constitute  a  case  of  hardship  that  Failure 

of  party's 
scheme. 

1  Bowson   v.  Solomon,   1    Dr.   &  broke  v.  Thorpe,  3  Sw.  443  n. 
Sm.  i.  "  Per  Knight  Bruce  V.C.  in  Storer 

3  See  e.g.  cases  stated  §  409.  v.  Great  Western  Railway  Co.,  2  Y.  & 

3  See  per  Lord  Hard wicke  in  Pern-  C.  C.  O.  52. 


186  OF    THE    DEFENCES    TO    THE    ACTION. 

Part  in.  the  ultimate  object  which  a  party  had  in  view  in  entering 

- — —  into  a  contract  may  have  become  impossible  :  the  mere 

failure  of  the  purchaser's  speculation  will  not  discharge 
him  from  his  obligations  to  the  vendor.     Thus,  where 
one  person  contracted  with  another  for  the  purchase  of  a 
piece  of  land  on  which  he  intended  to  erect  a  mill,  for 
which  the  consent  of  a  corporation  was  requisite,  the 
refusal  to  give  this  consent  furnished  no  defence  to  the 
purchaser,  although  he  had,  in  consequence  of  the  object 
he  had  in  view,  given  a  very  high  price  for  the  ground.1 
And  so  also  the  fact  that  a  mine  which  the  defendant 
had  contracted  to  take  for  1400?.  turned  out  literally 
worth  nothing  was  held  to  be  no  defence  to  a  suit  for 
specific  performance  of  the  contract.3 
Hardship       §  408.     In  cases  against  companies,  the  Court  will 
beisofa    not  consider  the  hardship  which  may  result  to  the  indi- 
tTJn ora"    vidual  members  from  enforcing  a  contract  made  by  the 
whole  body ;  for  "  the  Court  cannot  recognize  any  party 
interested  in  the  corporation,  but  must  look  to  the  rights 
and  liabilities  of  the  corporation  itself ;  " 3  and  though, 
as  we  have  seen,4  the  decision  of  the  case  in  which  this 
language  was  used  by  Lord  Cottenham  has  been  dis- 
approved of  in  the  House  of  Lords,  this  principle  seems 
to  be  untouched,  and  to  rest  on  solid  reasoning. 
Forfeiture      8  409.     If  the  execution  of  the  contract  would  render 

a  circum-      -i        i    <■       n  vii  ■ 

stance  of   the  defendant  liable  to  a  forfeiture,  the  Court  will  regard 
B  ip-  this  as  a  circumstance  of  hardship  :  so  where  a  man  was 
entitled  to  a  small  estate  under  his  father's  will,  on  con- 
dition that,  if  he  sold  it  within  twenty-five  years,  half 

1  Adams  v.  Weave,  1  Bro.  C.  C.  R.  962. 
567  ;  Movley  v.  Claveving,  29  Beav.  2  Haywood  v.  Cope,  25  Beav.  140. 

84;  per  Turner  V.C.   in    Webb  v.  3  Per  Lord  Cottenham  in  Edwards 

Direct  London  and  Portsmouth  Rail-  v.   Grand  Junction  Railway  Go.    1 

way  Co.,  9  Ha.  at  p.  140  ;  pev  Lord  My.  &  Cr.  at  p.   674  ;    Hawkes  v. 

Bomilly  M.B.  in  Lord  James  Stuart  Eastern  Counties  Railway  Co.,  1  De 

v.  London  and  North-Western  Rail-  G.  M,  &  G.   737,  754  ;   cf.  supra 

ivay  Go.,  15  Beav.  at  p.  523  (as  to  §  394. 
these  last  two  cases  see infra,  §  965).  4  See  supra,  §  234, 

Distinguish  Bray  v.  Briggs,  20  W, 
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the  purchase-money  should  go  to  a  brother ;  the  owner  paet  hi. 
agreed  to  sell  it,  but  Lord  Hardwicke  held  that  the  bard-  — ^-^ 


ship  was  sufficient  to  determine  the  Court  not  to  inter- 
fere.1 So  where  a  lessee  sold  certain  lots  of  building 
ground,  and  agreed  to  make  a  road,  which  it  was  found 
he  could  not  do  without  incurring  the  risk  of  forfeiting  a 
piece  of  leasehold  land  through  which  it  was  to  pass,  or 
of  being  sued  by  the  lessor,  the  Court,  granting  the  pur- 
chaser specific  performance  of  the  contract  for  sale, 
refused  to  enforce  this  stipulation,  but  gave  him  compen- 
sation for  the  non-performance  of  it.2 

§  410.  But  the  Court  will  give  no  effect  to  this  defence  Exoop- 
unless  it  clearly  appear  that  the  forfeiture  will  follow 
on  the  judgment  for  specific  performance.  The  mere 
apprehension  of  such  a  result  is  not  enough.  Nor  will 
the  Court  give  much,  if  any,  consideration  to  this  defence 
where  the  forfeiture  is  the  result  of  other  acts  of  the 
defendant  himself.  So  where  a  lessee  of  a  theatre, 
having  by  his  lease  power  to  lease  forty-one  boxes,  agreed 
to  let  a  box  to  the  plaintiff,  and  in  defence  alleged  that 
he  had  already  let  forty-one  boxes,  so  that  to  perform 
his  contract  with  the  plaintiff  would  work  a  forfeiture, 
his  defence  failed.3 

§  411.     To  this  head  of  hardship  we  may  perhaps  where 
best  refer  the  cases  which  establish  that,  where  the  vendor  ^^be 
is  liable  to   certain    covenants   and   has   not   expressly  ^^ 
stipulated  that  the  purchaser  shall  indemnify  him  against  "ability. 
them,  yet  the  purchaser,  so  soon  as  he  has  notice  of  them, 
whether  by  the  particulars  of  sale  4  or  subsequently  to 
the  contract,5  is  bound  to   elect  either  to  rescind  the 
contract  or  to    execute  an  indemnity  to  the  vendor  : 
for  otherwise  the  vendor  would  lose  his  land  but  retain 

i  Faine  v    Brown,  cited  2  Ves.  4  Moxhay  v.  Indenoick,  1  De  G.  & 

Sen.  307.  Sm.  708. 

2  Peacock  v.  Penson,  11  Beav.  355.  5  Lukey  v.  Higgs,  24  L.  J.  Ch. 

s  Helling  v.  Lumley,  3  De  G.  &  J.  495  (Kindersley  V.C.), 
493. 
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paet  in.  his  liability  in  respect  of  it.     In  the  earlier  of  the  cases 

Ch  vi 

— '-1-  cited,  it  was  only  decided  that  the  purchaser  as  plaintiff 
could  not  enforce  specific  performance  without  entering 
into  such  indemnity ;  but  in  the  latter,  that  the  vendor 
as  plaintiff  might  put  the  purchaser  to  his  election. 

other  R  412.     In  one  case  where  trustees  had  ioined  their 

liabilities.         s    .  .  J 

cestuis  que  trust  in  a  contract  for  sale,  and  had  personally 
agreed  to  exonerate  the  estate  from  the  incumbrances, 
and  it  did  not  appear  whether  the  purchase-money  would 
be  sufficient  to  discharge  them,  or  what  would  be  the 
extent  of  the  deficiency,  the  Court  refused  specific  per- 
formance on  the  ground  of  hardship,  although  the 
plaintiff  had  had  possession  of  the  estate,  and  could  not 
be  deprived  of  the  benefit  of  his  contract  without  great 
inconvenience.1  In  another  case  a  mortgagee  with  power 
of  sale  had  obtained  a  foreclosure  decree,  and,  intending 
to  sell  as  absolute  owner,  entered  into  a  contract  for  sale 
to  the  plaintiff.  In  the  contract  there  was  copied,  by 
inadvertence,  from  conditions  of  sale  of  other  parts  of  the 
estate  drawn  up  some  time  before,  a  clause  stating  the 
vendor  to  be  a  mortgagee  with  power  of  sale :  the 
vendor  offered  to  convey  as  owner  under  the  foreclosure 
decree  :  the  purchaser  insisted  on  a  title  under  the  power 
of  sale  :  but  the  Court  held,  that  to  impose  on  the  vendor 
the  risk  of  opening  the  foreclosure  decree  by  such  a  sale, 
was  a  hardship  which  it  would  not  put  on  him,  and 
accordingly  dismissed  the  bill  unless  the  plaintiff  would 
accept  the  conveyance  which  the  defendant  was  ready  to 
execute.2 
Liability        8  413.     But  where  a  tenant  for  life  had  agreed  to 

disre-  ° 

garded.  grant  a  mining  lease,  and  to  a  bill  by  the  intended 
lessee  he  objected  that  he  was  only  tenant  for  life,  and 
that  he  could  not  grant  the  lease  in  question  under  his 
power,  and  that  he  should  be  accountable  for  waste, 
Lord  Nottingham  appears  to  have  considered  this  to  be 

1  Wedgwood  v.   Adams,  6  Beav.         s  Watson  v.  Marston,  4  De  G,  M, 
600.  &  G.  230. 
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no  defence,  and  lie  decreed  the  defendant  to  execute  the  part  hi. 
contract  so  tar  as  he  was  capable  of  doing.  • 

§  414.     In  one  case  Lord  Hardwicke,  on  the  ground  Miscei- 
of  hardship,  refused  specific  performance  of  a  covenant  instances 
to  leave  buildings  in  repair  contained  in  an  ecclesiastical  ship?* 
lease,  the  fact  of  the  description  of  the  buildings  being 
continued  from  lease  to  lease  without  variation  showing 
that  the  buildings  in  question  might  not  have  been  in 
being  at  the  time  of  the  making  of  the  lease.2 

And  where  a  lessee  of  mines  covenanted  that  if 
at  any  time  before  the  expiration  of  the  lease,  the  lessor 
should  give  notice  of  his  desire  to  take  the  machinery 
and  stock  about  the  mines,  the  lessee  would  at  the 
expiration  of  the  lease  deliver  the  articles  specified  in 
the  notice  to  the  lessor,  on  his  paying  the  value,  to  be 
ascertained  by  valuation,  the  Court  held  the  covenant 
thus  framed  to  be  so  injurious  and  oppressive  to  the 
lessee  that  it  refused  specific  performance,  and  would  not 
interfere  to  prevent  a  breach  by  injunction.3 

Again,  where  A.,  in  consideration  of  B.'s  not  joining 
in  barring  an  entail,  agreed  to  convey  to  him,  his  heirs 
or  assigns,  the  fee  of  such  parts  of  the  estates,  which 
were  situate  in  three  counties,  as  he  or  they  should 
choose,  to  the  yearly  value  of  200£. ;  the  inconvenience 
and  hardship  to  which  such  an  option  might  expose  the 
party  who  had  granted  it  was  one  ground  on  which 
specific  performance  was  refused  by  the  House  of  Lords.4 
In  another  case  the  Court  refused  to  enforce  a  contract 
for  service  by  which  a  young  man  placed  himself  almost 
entirely  in  the  power  of  certain  great  traders,  by  whom 
he  was  employed  as  traveller  and  clerk.5 

i  Cleaton  v.  Gower,  Finch,  164  ;  4  Hamilton  v.  Grant,  3  Dow,  33, 

but  see  the  cases  stated  supra,  §  385      47. 
,  5  Kimberley  v.  Jennings,  6  Sim. 

2  Dean  of  Ely  v.  Stewart,  2  Atk.      340 ;  this  case  has  been  overruled, 
44  but  on  another  point,  by  Lumley  v. 

»  Talbot  v.  Ford,  13  Sim.  173.  Wagner,  1  De  G.  M.  &  G.  604. 
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part  in.  §  415.  Where  a  contract,  if  enforced,  would  make 
— IJ^—  a  man  buy  what  he  could  not  enjoy,  the  Courtwill,  on 
biiity  of  the  ground  of  hardship,  refuse  to  interfere,  as  in  the  case 
the°th?ng  of  a  contract  to  sell  a  piece  of  land  to  which  no  way 
chased,      could  be  shown,  the  contract  itself  being  silent  as  to  any 

right  of  way.1 
in  con-  §  416.     The  principle   applies   equally   to   contracts 

tween '  "  between    companies   as  to   those   between   private   in- 
nS^'      dividuals ;    and  therefore  where   the   result   of  such   a 
contract  was  to  divert  from  its  legitimate  channel  a  con- 
siderable portion  of  the  profits  of  one  part  of  the  line  of 
one    company   for   the   benefit   of    the    other,    without 
securing   any  corresponding   portion   of  profits   of  the 
other   line,  the  Court   refused   to    interfere  by  way  of 
specific   performance,  irrespective   of  the  consideration 
whether  such  contracts  were  legally  binding  or  not.2 
quacy  of        §  ^ '"     ^-ue  inadequacy  of  the  consideration  on  the 
considera-  one  s[c\e  or  the  other  is  a  form  of  hardship  frequently 
alleged.     This  will  be  considered  separately  in  the  next 
chapter. 

1  Dennc  v.  Light,  26  L.  J.  Ch.  459  ;  2  Shreiesbury     and     Birmingham 

8  De  G.  M.  &   G.   774.     Consider  Railway  Co.  v.  London  and  North 

TomMnson  v.   Manchester  and  Bir-  Western  Bailweiy  Co.,  4  De  G.  M.  & 

mingham  Railway  Co.,   2  Kail.  C.  G.  115  ;  S.  C.  6  H.  L.  C.  113. 
104,  123. 
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CHAPTER   VII. 

OF   INADEQUACY    OP   THE   CONSIDERATION. 

§  418.     We  now  proceed   to   inquire   how   far    the  part  in. 
inadequacy    of  the    consideration   for    a  contract   may- 
furnish  a  defence  against  its  specific  performance.     The  ^Z 
inadequacy  may,  it  is  evident,  in  contracts  for  sale  be  j^,' 
either  on  the  side  of  the  vendor  or  of  the  purchaser ; tract- 
either  in  the  purchase-money  or  in  the  thing  sold  :  or 
again,  in  other  cases,  it  may  consist  in  the  inequality  of 
the  contingencies  to  which  the  contract  has  reference.1 

§  419.     It  has  been  justly  remarked  that  there  is  a  Difference 
great  difference  between  the  defence  grounded  on  the  cases  of 
inadequacy  of  purchase-money  set  up  by  the  vendor,  anddpur- 
and  on  the  excess  of  it  set  up  by  the  purchaser ;  for chase1'- 
whilst  the  Court  can  ascertain  the  former  by  a  reference 
to  the  general  market  value  of  such  property,  it  has  no 
satisfactory  means  of  determining  what  represents  the 
money  value  to  a  particular  individual  of  a  particular 
estate.2 

§  420.     There  is  no  doubt  that  inadequacy  of  con-  inade- 
sideration  when  combined  with  any  case  of  fraud,  mis-  with  other 
representation,  studied  suppression  of  the  true  value  of  dances, 
the  property,3  or  with  any  circumstances  of  oppression, 
or  even  of  ignorance,4  is  a  most  material  ingredient  in 
the  case,   as  affecting  the   discretion   of  the  Court   in 

1  Hamilton  v.  Grant,  3  Dow.  33.         see    also   \nr    Kindersley   V.C.   in 

2  Dart,  Vend.  1083.  Falcke  v.  Gray,  4  Drew.  660  ;  Lewis 
8  Deane  v.  Madron,  1  Ans.  64.  v.  Lord  Lechmere,  10  Mod.  503. 

4  Young  v.  Clarke,  Prec.  Ch.  538  ; 
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Taylor. 


part  in.  granting  specific  performance ;  and  further  it  may 
— '-^-  materially  concur  in  constituting  a  case  for  setting  aside 
Cochdi  v.  a  transaction.  Thus  in  Cockell  v.  Taylor,1  Lord  Romilly 
M.E.  set  aside  an  alleged  sale  of  land  to  the  plaintiff, 
where  the  consideration  was  about  ten  times  the  value 
of  the  land, — the  purchase  having  been  made  the  con- 
dition of  a  loan  which  the  plaintiff  was  very  anxious  to 
negotiate  in  order  to  prosecute  his  claim  in  Chancery  to 
some  valuable  property,  and  he  being  in  humble  cir- 
cumstances 'and  illiterate.  "  Coupled  with  such  cir- 
cumstances," said  his  Lordship,  "the  evidence  of  over- 
price is  of  great  weight,  and  if  the  case  had  stood  here  I 
should  have  been  of  opinion  that  this  transaction  was 
one  which  could  not  stand."  2  Inadequacy  of  considera- 
tion may  also  concur  with  other  circumstances  to  show 
that  the  transaction  was  in  the  nature  not  of  a  contract 
for  sale  but  of  a  gift,  in  respect  of  which  therefore  the 
Court  would  not  interfere,  as  it  does  not  decree  the 
specific  performance  of  incomplete  gifts.3 

§  421.  The  question  however  which  has  been  prin- 
cipally discussed  is  the  effect  on  contracts  of  the  in- 
adequacy of  consideration  taken  by  itself  and  abstracted 
from  all  other  circumstances. 

§  422.  With  regard  to  it  as  a  ground  for  the  setting 
for  setting  aside  of  transactions,  the  doctrine  of  the  Court  is  that 
tracts.  inadequacy  of  consideration,  if  only  amounting  to  hard- 
ship or  even  great  hardship,  is  no  ground  for  relieving  a 
man  "from  a  contract  which  he  has  wittingly  and 
willingly  entered  into ;  "  4  but  that  it  may  be  so  enor- 
mously great  as  to  be  a  conclusive  evidence  of  fraud,  and 
that  it  is  then  a  ground  for  setting  aside  the  transaction 
affected  by  it.5 


Inade- 
quacy by 
itself. 


As  a 
ground 


»  15  Beav.  103. 

2  15  Beav.  at  p.  115. 

3  Callaghan  v.  Gallaghan,  8  CI.  & 
Fin.  374. 

4  Griffith  v.  Spratley,  1  Cox,  383, 


388-9 ;  2  Bro.  C.  C.  179 ;  Fox  v. 
Mackreth,  2  Dick.  683.  See  too  Har- 
rison v.  Gruest,  6  De  G.  M.j&  G.  424, 
affirmed  in  D.  P.  8  H.  L.  C.  481. 
5  Stilwell  v.  Willdns,  Jac.  280. 
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§  423.     Begarded  as  a  ground  of  defence  to  a  specific  part  hi. 

performance,  the  doctrine  of  the  older  cases  was  that  in '-^— 

adequacy  of  consideration  was  a  sufficient  ground,  it  fence0 to 
being  regarded,  even  where  not  amounting  to  evidence  of  jfe^. 
fraud,  as  a  circumstance  of  hardship  which  would  stay  the  anoe' 
interposition  of  the  Court.  Thus,  in  a  case  before  Eyre  C.B., 
that  Judge  said  that,  independently  of  all  consideration 
of  fraud,  "  the  Court  upon  the  mere  consideration  of  its 
being  so  hard  a  bargain  will  not  enforce  it."  l  So,  in  a 
case  where  there  was  a  contract  between  two  men  each  sui 
juris  for  the  sale  of  an  estate  worth  10,000?.  for  6,000?. 
down  and  14,000?.  more,  payable  at  the  death  of  a  man 
aged  sixty-four  or  sixty-five,  and  there  were  no  circum- 
stances of  pressure  or  circumvention,  Lord  Alvanley  M.B. 
refused,  on  a  cross-bill,  to  set  aside  the  contract ;  but  he 
also  refused  specific  performance  of  it  on  the  ground  of 
its  being  a  hard  bargain.2  And  in  an  earlier  case,  where 
a  purchaser  had,  during  the  South  Sea  mania,  purchased 
a  house  under  the  Court  for  10,500?.,  and  paid  a  deposit 
of  1000?.,  the  purchaser,  submitting  to  forfeit  his  deposit, 
was  discharged  by  Lord  Macclesfield  on  the  ground  of 
the  general  delusion  which  the  nation  was  under  at  the 
time  of  the  contract,  and  the  imaginary  values  then  put 
by  people  on  estates,  and  this  in  spite  of  a  most  able 
argument  by  Lord  Nottingham,  who  argued  on  behalf  of 
his  granddaughters  the  plaintiffs.3 

§  424.     But  it  seems  now  to  be  established  by  the  Mere  in- 
decisions of  Lord  Eldon  and  Grant  M.R.,  that  mere  in-  LtTde^ 
adequacy  of  consideration  is  no  defence  to  specific  per- fence- 
formance,  unless  it  amount  to  an  evidence  of  fraud,  and 
so  would  furnish  a  ground  even  for  cancelling  the  con- 


1  Tilly  v.  Peers,  cited  by  Sir  S.  3  Savile  v.  Bavile,  1  P.  Wins.  745  ; 
Romilly  arg.  10  Ves.  301.     '  S.  O.  5  Vin.  Abr.  516,  pi.  25.     Se 

2  Day  v.  Neioman,    2   Cox,   77 ;  also  Vaughan  v.  Thomas,  1  Bro.  C. 
S.  C.  cited  by  Sir  S.  Romilly  arg.  C.  556, 

10  Ves.  300. 
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paet  in.  tract.1  "  Unless  the  inadequacy  of  price,"  said  Lord 
— ' — -  Eldon  in  one  case,  "  is'  such  as  shocks  the  conscience 
and  amounts  in  itself  to  conclusive  and  decisive  evidence 
of  fraud  in  the  transaction,  it  is  not  itself  a  sufficient 
ground  for  refusing  a  specific  performance." 2  And  in  an 
earlier  case,  where,  a  sale  by  auction  having  taken  place 
for  about  half  the  value  of  the  estate,  Lord  Eosslyn  had 
refused  specific  performance,  Lord  Eldon,  on  a  re-hearing, 
although  he  ultimately  decided  the  case  on  a  question  of 
evidence,  doubted  the  principle  of  the  decree,  and  ex- 
pressed an  opinion  that  a  sale  by  auction  could  not  be 
set  aside  for  mere  inadequacy  of  price.3  His  Lordship 
also  applied  the  same  principle  in  the  instance  of  an 
annuity  transaction.4  The  doctrine  was  adopted  by 
Grant  M.R.  and  Lord  Erskine,  and  is  now,  it  is  con- 
ceived, the  well-established  rule  of  the  Court.5  An 
illustration  of  it  may  be  found  in  the  case  of  Abbott  v. 
Sivorder,6  where  an  estate  was  bought  for  5,000Z.,  the 
value  of  which  was  considered  by  Knight-Bruce  V.C.  to 
be  3,500L  ;  but  this  inadequacy  of  consideration  was 
held  both  by  him  and  by  Lord  St.  Leonards  to  be  no  bar 
to  specific  performance,  which  was  accordingly  decreed 
at  the  suit  of  the  vendor. 
Fauie  §  425.     One  case  before   Kindersley   V.C.   must  be. 

<  iay.    re£erre(j  to^  ag  -t  appearg  t0  break  the  recent  current  of 

authorities.  His  Honour  there  considered  the  older  cases 
on  the  subject,  and  came  to  the  conclusion  that  mere  in- 
adequacy of  price,  without  the  least  impropriety  of  con- 
duct on  the  part  of  the  plaintiff,  was  a  sufficient  defence  : 

1  Per  Lord  Eldon  in  Stilwell  v.  per  Lord  Erskine  in  Lowther  v. 
Wilhins,  Jac.  282 ;  cf.  Harrison  v.  Lowtlier,  13  Ves.  103 ;  Collier  v. 
Guest,  6  De  G.  M.  &  G.  424,  affirmed  Broxm,  1  Cox,  428  ;  Bower  v.  Cooper, 
in  D.  P.  8  H.  L.  C.  481.  2  Ha.  408  ;  Borell  v.  Dann,  2  Ha.' 

2  In  Coles  v.  Trecothick,  9  Ves.  246.  450.     See  also  Griffith  v.  Spratley,  2 

3  White  v.  Damon,  7  Ves.  30.  Bro.  C.  C.  179  ;  1  Cox,  383  ;  Stephens 

4  Underhill  v.  Horwood,  10  Ves.  v.  Hotham,  1  K.  &  J .  571  ;  Holmes  v. 
209.  Howes,  20  W.  B.  310. 

5  Burrowes  v.  Loch,  10  Ves.  470  ;  6  4  De  G.  &  Sm,  448, 
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and  his  Honour  did  not  advert  to  the  proposition  that  paet  hi. 

•  •  -i  p    p         i    i  Cl1.  vii, 

such  inadequacy  must  amount  to  evidence  of  fraud,  but 
treated  it  as  one  form  of  hardship  which  prevented  the 
action  of  the  Court.1 

§  426.  The  general  rule,  that  the  hardship  of  a  contract  Reason 
is,  independently  of  fraud,  a  ground  for  refusing  its  specific  rule. 
performance  would  seem  to  carry  with  it  the  particular 
rule  that  inadequacy  of  consideration,  when  amounting 
to  hardship  but  not  to  fraud,  should  yet  be  a  defence. 
But  there  appears  (notwithstanding  an  expression  of 
opinion  from  the  Bench  to  the  contrary 2 )  great  good 
sense  in  refusing  to  adopt  such  a  rule.  To  make  a 
contract  for  an  insufficient  consideration  incapable  of 
enforcement  by  the  purchaser,  would  be  practically  to 
prevent  a  man  from  selling  his  property  at  less  than  its 
value, — however  impossible  it  might  be  to  sell  it  at  its 
value,  however  desirous  he  might  be  to  sell  it  for  the 
price  actually  obtained,  however  desirable  it  might  be 
for  his  interest  that  he  should  do  so,  and  however  un- 
willing or  unable  the  purchaser  might  be  to  purchase  at 
its  full  value.  The  rule  would,  when  it  did  not  stop  the 
sale,  yet  further  reduce  the  amount  receivable  by  the 
vendor,  because  the  purchaser  would  in  effect  indemnify 
himself  for  the  risk  he  ran  by  offering  less  purchase-money 
than  he  otherwise  would  have  done.  The  freedom  of 
contract,  including  in  it  the  freedom  to  enter  into  en- 
forceable contracts,  should  never  be  infringed  without 
sufficient  cause.  But  furthermore,  if  inadequacy  of  con- 
sideration short  of  fraud  were  a  bar  to  specific  perform- 
ance, the  question  would  arise  as  to  the  amount  of 
inadequacy  which  should  so  operate— a  question  not  easy 
to  answer. 

8  427.  In  the  later  Roman  law,  these  difficulties  in  The  laws 
the  way  of  relieving  against  inadequacy  of  consideration  °ncl0Ill(' 
in  certain  cases  were  overcome,  at  least  as  to  immove-  Francp- 

i  FakJce  v.  Gran,  4  Drew.  651.  2  Nott  v.  Hill,  2  Cms.  in  Ch.  120. 

o  2 
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part  iii.  able  property.  By  a  Constitution  of  the  Emperors 
Ch' V1U  Diocletian  and  Maximian,  the  right  of  rescission  for  in- 
adequacy of  consideration  was  first  introduced.1  Their 
Constitution  was  adopted  by  Justinian.  It  fixed  the 
arbitrary  standard  of  half  the  real  price  as  that  which 
would  give  the  sufferer  a  right  to  the  interference  of  the 
law :  when  the  price  paid  did  not  amount  to  half  the 
real  value  of  the  thing  sold,  the  vendor  might  put  the 
purchaser  to  his  election,  either  to  take  back  the  purchase- 
money  and  restore  the  thing  sold,  or  to  keep  the  thing, 
and  make  up  the  deficiency  in  the  purchase-money.2 
The  old  French  law  adopted  the  same  principle,  except 
in  the  case  of  sales  between  co-heirs  and  co-proprietors, 
where  a  defect  of  one  quarter  of  the  price  had  the 
same  effect  as  a  like  defect  of  one-half  in  other  cases.3 
The  present  law  of  France  is  embodied  in  Article  1674 
of  the  Code  Civil,  which  is  remarkable  for  the  stringency 
of  its  provisions  and  for  the  discussion  in  the  Conseil 
d'Etat  of  which  it  was  the  result,  a  discussion  in  which 
the  First  Consul  took  a  prominent  part.4  It  enables  a 
vendor  of  an  immoveable  to  require  rescission,  if  he 
suffers  injury  to  the  extent  of  more  than  seven-twelfths 
of  the  price,  though  he  may  by  the  contract  have  ex- 
pressly renounced  such  right,  and  have  declared  that  the 
price  given  is  the  full  value. 
when  in-  §  428.  The  question  of  the  inadequacy  of  the  con- 
fsdto  be°y  sideration  must  of  course  be  decided  at  the  time  of  the 
asoer-  contract,  and  not  by  the  light  of  subsequent  events. 
It  is  true  that,  in  a  case5  already  stated,  the  circum- 
stance of  the  contract  having  been  made  during  the 
excitement  caused  by  the  South  Sea  scheme  was  allowed 

1  Troplong,  De  la  Vente,  seet.  780.  5  Savile    v.   Savile,  supra,  §  423. 

2  Cod.  lib.  iv.  tit.  44,  2.  See  Kim  v.  Stukeley,  1  Bro.  P.  C. 

3  Pothier,  Tr.  des  Oblig.  Part  I.  191,  where   the  same  ground  was 
chap.  1,  sect.  1,  art.  3,  §  4.  urged  ;  but  according  to  the  report 

4  Troplong,  De  la  Vente,  sect.  787  in  Gilbert,  the  ease  was  decided  on 
et  seq.  another  point, 
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as  a  reason  why  the  Court  relieved  a  purchaser  from  the  p^t  hi. 

performance  oi  his  contract ;  but  the  case  is  one  which 

cannot  now  be  considered  as  law,  and  the  principle  in- 
volved seems  unjust.  It  is  now  therefore  well  estab- 
lished that  the  time  of  the  contract  is  the  time  for 
judging  of  its  consideration  :  thus,  to  give  one  example, 
where  an  annuity  for  life  forms  part  of  the  considera- 
tion, and  the  life  drops  before  any  payment  is  made, 
this  does  not  render  the  consideration  necessarily  in- 
adequate.1 

§  429.     Where    the  contract   refers   the   price  to  a  Sale 
valuer  for  him  to  ascertain  between  the  parties,  this  fact  to  be 
does  not  of  itself  preclude  the  Court  from  inquiring  into   xe  ' 
the  adequacy  of  the  consideration,2  and  this  inadequacy 
of  consideration  would,  of  course,  be  strengthened  as  a 
defence    if    any   circumstances    arose    which   threw    a 
doubt  on  the  accuracy  with  which  the   valuation  was 
made.3 

§  430.  The  effect  of  an  undervaluing  by  the  valuers  Effect  of 
is  a  question  which  has  however  been  but  little  dis-  valuation, 
cussed  in  our  Courts  :  it  has  been  debated  with  the  usual 
diversity  of  opinion  by  the  writers  on  Civil  Law.4  It  is 
conceived  that,  if  the  undervalue  were  such  as  to  convince 
the  Court  that  the  valuers  had  acted  under  fraud  or 
mistake,  the  contract  would  be  incapable  of  enforcement 
in  Equity  :  otherwise,  if  the  undervalue  did  not  so  con- 
vince the  Court. 

§  431.     The  question  of  inadequacy  of  consideration  Sales 
in  a  sale  of  reversionary  interests,  whether  arising  in  a  sionlT6 
suit  to  set  aside  the  sale  or  in  a  suit  for  the  performance 
of  the  contract,  was  formerly  governed  by  special  con- 
siderations.    The  law  upon  this  question  has  to  a  certain 
extent  been  altered  by  statute.     It  is  necessary  therefore 


1  Mortimer  v.  Capper,  1  Bro.  C.  C.  3  Emery  v.  Wase,  8  Ves.  505. 

156_  *  Troplong,  DelaVente,  sect.  158. 

tparlcm  v.  Whitby,  T.  &  K.  366. 
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taiit  itt.  to  consider  how  the  law  stood  before  the  legislative  altera- 
— ■ — —  tion,  and  what  is  the  extent  of  that  alteration. 
r.dore  §  432.     Before  the  statute  hereafter  to  be  referred  to, 

of  Rcvcr-  the  defence  of  inadequacy  of  consideration  in  respect  of 
sions  Act.  contracts  for  the  sale  of  reversions  had  two  peculiarities 
which  distinguished  it  from  the  like  defence  in  the  case 
of  ordinary  contracts.  It  was  clear  (i.)  that  the  proof  of 
inadequacy  was  a  sufficient  defence,  though  there  were 
no  accompanying  circumstances  of  fraud  or  oppression, 
and  though  the  inadequacy  did  not  amount  to  evidence 
of  fraud ; l  (ii.)  that  the  burthen  of  proof  lay  on  the 
plaintiff  purchaser  :  it  rested  on  him  to  show  that  the 
price  was  adequate,  not  on  the  defendant  vendor  to  show 
that  it  was  inadequate.2 
Where  §  433.     The  principle  on  which  the  Court  acted  in 

did  not     these  cases  was  that  a  man  possessed  only  of  a  future 
app  J'       interest  sells  at  a  disadvantage ;  it  therefore  did  not  apply 
where  the  tenant  for  life  and  the  reversioner  concurred, 
as    they    together    "form    a    vendor    with    a   present 
interest ;  " 3  and  so  where  a  vendor  had  a  rent-charge  of 
500?.  in  possession  and  an  estate  in  reversion,  and  he  sold 
a  perpetual  rent-charge  of  500?.,  he  was  not  considered 
as   within   the   principle    now  under   consideration,  he 
having  it  in  his  power  to  secure  a  perpetual  rent-charge 
of  that  amount  in  possession.4 
Present         §  434.     The  mere  fact,  however,  that  some  interest  in 
relatively  possession  was  sold  together  with  the  reversion,  did  not, 
":""'       at  least  where  the  former  was  not  considerable,  take  the 
case  out  of  the  rule  ; 5  as,  for  instance,  where  an  annuity 
in  possession  was  sold  together  with  the  reversion,  the 
estimated  value  of  the  annuity  being  only  about  one- 
sixth  of  that  of  the  reversion.6 

1  Playford    v.    Playford,    4    Ha.  "   TVardle  v.  Carter,  1  Sim.  490. 

546.  s  Per  Lord   Eldon    in    Davis  v. 

3  Kendall  v.  Beckett,  2  R.  &  My.  Dulce  of  Marlborough,  2  Sw.  154. 

88  ;    Hinchman   v.  Smith,  3  Russ.  "  Sari  of  Portmore  v.   Taylor,  4 

433.  Sim.  182. 

3  Wood  v.  Abrey,  3  Mad.  417. 
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§  435.     Again,  the  principle  did  not  apply  where  the  paht  in. 
reversionary  interest  was  sold  by  auction  ;  1  and  this  for  — : — - 
two   reasons.      First,  "  there  being  no  treaty  between  saieby 
vendor  and  purchaser,  there  can  be  no  opportunity  for  auctl0n- 
fraud  or  imposition  on  the  part  of  the  purchaser.     The 
vendor  is,  in  no  sense,  in  the  power  of  the  purchaser."  2 
Secondly,  it  being  clearly  established  that  the  market 
price  of  the  reversionary  interest,  and  not  the  estimate 
of  actuaries,  was  the  criterion  by  which  the  Court  decided 
the  question  of  undervalue,3  and  a  sale  by  auction  being 
a  mode  of  ascertaining  that  market  price,  it  followed  that 
the  consideration  for  the  transaction  and  the  value  in  the 
eye  of  the  Court  must  in  such  cases  be  one  and  the  same, 
and  that,  in  the  absence  of  fraud,  no  question  of  under- 
value could  arise. 

S  436.     Such  was  shortly  the  state  of  the  law  before  The  Act 

•  31  Vict 

the  statute  31  Vict.  c.  4.     By  that  statute  it  Avas  enacted  0.  i. 
that  no  purchase  made  bond  fide  and  without  fraud  or 
unfair  dealing  of  any  reversionary  interest  in  real  or  per- 
sonal  estate,    should   thereafter  be  opened  or  set  aside 
merely  on  the  ground  of  undervalue. 

§  437.     As  regards  actions  for  the  rescission  of  con-  Effect  of 
tracts  for  the  sale  of  reversions,  the  operation  of  this  Act  aset0  ac- 
is  clear.     It  makes  mere  inadequacy  no  sufficient  ground  i^fSn. 
for   relief:    but  it  leaves  entirely  unaffected  the  juris- 
diction which  relieves  against  the  fraud  which  infects 
catching  bargains  with  heirs,  reversioners,  or  expectants 
in  the  life  of  the  father.     The  doctrines  of  the  Court 
which  throw  protection  round  unwary  young  men  in  the 
hands  of  unscrupulous  persons  ready  to  take  advantage 
of  their  necessities  are  entirely  unchanged.4 

1  Shelly  v.  Nash,  3  Mad.  232.  3  De  G.  F.  &  J.  369  ;  Lord  v.  Jeff- 

2  Per  Leach  V.C.,  id.  236.  '«,  35  Beav.  7. 

»  War  Ah  v.  Carter,  7  Sim.  490  ;  4  Tyler  v.  Yates,  L.  R.  11  Eq.  265 ; 

per  Wigram  V.C.  in  Borell  v.  Dunn,  6   Cli.   664  ;    Earl   of  Aylesford    v. 

2  Ha.  452  ;  Earl  of  Aldborough  v.  Morris,  L.  R.  8  Ch.  484 ;  Beynon  v. 

Trye,  7  CI.  &  Fin.  436,  460  ;  Edwards  Cook,  L.  R.  10  Ch.  389  ;  O'Rorke  v. 

v.  Burt,  2  De  G.  M.  &  G.  55.    Con-  Bolingbrdke,  2  App.  C.  814 ;  Nevill 

aider  Perfect  v.  Lane,  30  Beav.  197,  v.  Smiling,  15  Ch.  D,  679. 
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part  in.  §  438.  But  the  Act  is  silent  as  regards  the  specific 
— -V11'  performance  of  contracts  relating  to  reversions.  Does  it 
Specific  therefore  leave  the  law  just  as  it  was  ?  or  does  it  for  all 
perform-  purposes  piace  sales  of  reversions  on  the  same  footing  as 
other  sales  so  far  as  regards  the  question  of  inadequacy 
of  consideration  1 

No  decision  has,  it  is  believed,  been  given  upon  these 

questions  :  but  it  is  submitted  that  the  true  conclusion  is, 

that   every  contract  for  the  sale  of  a  reversion  which 

cannot   be   relieved   against   ought  primd  facie  to  be 

performed :    that   the   object  of  the  Act  was  to  place 

bond  Jide  and  honest  sales  of  reversions  on   the   same 

footing  as  other  sales  :  and  that  henceforth  in  specific 

performance  actions  there  will  rest  on  the  defendant  the 

burthen  of  proving  inadequacy  of  consideration,  and  such 

nadequacy  as  shocks  the  conscience  of  the  Court  and 

constitutes  evidence  of  fraud,  or  as  is  accompanied  by 

other  circumstances  of  oppression  or  unfairness. 

origin  of       §  439.     It  only  remains  to  add  as  affording  some 

burthen"  support  to  this  conclusion  that  the  rule  throwing  the 

of  proof,    burthen  0f  pr0of  of  adequacy  on  the  purchaser  was  adopted 

in  specific  performance  suits  in  obedience  to   decisions 

to  that  effect  in  suits  to  set  aside  the  transaction ;  and 

not  on  any  independent  ground  affecting  such  suits  in 

particular.1 

1  See  Kendall   v.    Beckett,  2  R.      Buss.  433 ;  and  notice  the  cases  there 
&  My.  884  ;  Hinch-man  V.  Smith,  3      cited  and  relied  upon  in  judgment. 


CHAPTER  VIII. 

OP   WANT    OF   MUTUALITY    IN   THE   CONTRACT. 

§  440.     A  contract  to  be  specifically  enforced  by  part  iii. 
the  Court  must  be  mutual, — that  is  to  say,  such  that  it  — '—^- 
might,    at   the   time   it   was    entered   into,   have   been  required. 
enforced  by  either  of  the  parties  against  the  other  of 
them.1     Whenever  therefore,  whether  from  personal  in- 
capacity to  contract,  or  the  nature  of  the  contract,  or  any 
other  cause,  the  contract  is  incapable  of  being  enforced 
against  one   party,  that  party  is  equally  incapable  of 
enforcing  it  against  the  other,  though  its  execution  in 
the  latter  way  might  in  itself  be  free  from  the  difficulty 
attending  its  execution  in  the  former. 

§  441.  Thus  a  tenant  in  tail  cannot  enforce  a  con-  instances, 
tract  entered  into  by  a  tenant  for  life,  because  the  tenant 
in  tail  could  not  be  sued  on  it : 2  an  infant  cannot  sue, 
because  he  could  not  be  sued,  for  a  specific  performance  :3 
a  purchaser  from  a  person  who  at  the  time  of  the  sale 
had  no  estate  in  the  property  sold,  may  defend  himself 
on  the  score  of  the  vendor's  original  incapacity  to  perform 
his  part  :4  a  father  cannot  enforce  a  contract  on  the  part 

1  In  Williams  v.  Williams,  L.  E.  tion  by  the  infant  after  attaining  his 
2  Ch.  294,  304,  there  was  held  to  he  majority,  or  as  being  an  application 
mutuality  in  a  verbal  family  ar-  in  Equity  of  the  legal  principle  that 
rangement.  Consider  Turner  v.  the  contract,  though  voidable  by  the 
May,  32  L.  T.  N.  S.  56.  infant,  binds  the  party  of  full  age. 

2  Armiger  v.  Clarke,  Bunb.  Ill  ;  The  infant  cannot  recover  a  deposit 
Eichetts  v.  Bell,  1  De  G.  &  Sm.  335.  paid  on  the  contract,  except  on  the 

3  Flight  v.  Bolland,  4  Russ.  298.  ground  of  fraud.  Wilson  v.  Kearse, 
The  case  of  Clayton  v.  Ashdown,  9  Peake,  Add.  Cas.  196. 

Vin.  Abr.  393,  may  perhaps  be  ex-  4  Hoggart  v.  Scott,  1  R.  &  My.  293. 

plained  on  the  ground  of  a  ratifica-      Cf.  Forrer  y.  Nash,  35  Beav.  167. 
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part  tii.  0f  his  mother-in-law  to  pay  him  an  allowance  in  con- 
— : — L  sideration  of  his  giving  up  to  her  the  custody  of  his 
infant  children  during  a  specified  part  of  every  year : l 
and  where  A.  agreed  with  B.  not  to  join  in  barring  an 
entail,  and  B.  agreed  to  convey  to  A.  certain  parts  of 
the  estate  on  his  entering  into  possession,  and  it  was 
held,  on  the  authority  of  Collins  v.  Plummer,7,  that  such 
a  contract  could  not  be  specifically  enforced  against  A, 
a  specific  performance  of  B.'s  part  of  the  contract  was 
refused  at  the  suit  of  A.'s  representatives.3  On  the  same 
principle  it  would  seem  that  a  contract  entered  into  by 
several  devisees  in  trust  for  sale,  of  whom  one  was  a 
married  woman,  would  be  unenforceable  by  either  side.4 
So  where  the  relief  sought  was  analogous  to  the  specific 
performance  of  a  grant  of  an  office,  the  Court  held  that, 
the  duties  and  services  incident  to  the  office  being  per- 
sonal and  confidential  in  their  character,  specific  per- 
formance could  not  have  been  decreed  against  the  plaintiff 
at  the  suit  of  the  defendant ;  and  consequently,  that  the 
plaintiff  could  not  sue  the  defendant,  though  there  were 
no  personal  duties  to  be  performed  by  the  defendant.5 
Again,  where  the  plaintiffs  had  agreed  to  perform  certain 
services  in  working  a  railway,  which  were  of  such  a  confi- 
dential nature  that  the  Court  could  not  have  enforced 
them  if  the  defendants  had  sued  the  plaintiffs ;  and  the 
defendants  were  to  pay  money,  and  do  nothing  else ; 
the  Court  refused  specific  performance,  on  the  ground, 
amongst  others,  of  want  of  mutuality.6     The  like  objec- 


1  Kennedy  v.  May,  11  W.  E.  358.  mingham  Railway  Co.,  3  Be  G.  M.  & 

-  1  P.  Wilis.  104.  G.   914 ;  Stocker  v.   TVedderbum,  3 

3  Hamilton  v.  Grant,  3  Dow,  33.  K.  &  J.  393  ;  Ord  v.  Johnston,  1  Jur. 

4  That  the  purchaser  could  not  N.  S.  1063;  4  W.  R.  37  (Stuart 
enforce  such  a  contract  has  been  V.C.).  See  also  Hill  v.  Gomme,  1 
decided.  Avery  v.  Griffin,  L.  R.  6  Beav.  540  ;  Bromley  v.  Jefferies,  2 
Eq.  606.  Vein.  415,  seal  qu.     It  has  been  de- 

6  Pickering  v.  Bishop  of  Ely,  2  Y.  cided  in  Ireland  that  a  contract  by 

&  C.  C.  C.  249.  a  purchaser   with    a   husband  and 

6  Johnson  v.  Shrewsbury  and  Bir-  wife  is  not  bad  for  want  of  mutu- 
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tion  prevailed  where  the  plaintiff  sued  on  a  contract  pa bt  iit. 
under  -which  he  was  to  construct  a  railway,  and  offered  to  — : — - 
make  the  railway  and  asked  for  payment.1 

§  442.     A  doubt  was  at  one  time  entertained  whether  in  con- 
there   existed   the  proper  mutuality  between  a  person  under 
havinp-  entered  into  a  contract  to  take  a  lease  from  a p0WGls- 
tenant  for  life  with  a  leasing  power  and.  the  remainder- 
man :2  but  that  doubt  is  now  resolved,  and  it  seems 
clear  that  such  a  contract  may  be  enforced  by  either  of 
these  parties.3 

§  443.     The  mutuality  of  a  contract  is,  as  Ave  have  Time  at 
seen,  to  be  judged  of  at  the  time  it  is  entered  into ;  so  mutuality 
that  it  is  no  objection  to  the  plaintiff's  right,  that  the^ldgecfof. 
defendant  may  by  delay,  or  other  conduct  on  his  part 
subsequent  to  the  contract,  have  lost  his  right  against 
the  plaintiff.4     And  accordingly  it  has  been  held  to  be 
no  defence  on  the  part  of  a  railway  company  for  them  to 
show  that  they  had  after  the  contract  suffered  the  time 
during   which,    by  their  statutory  powers,   they  could 
purchase  the  lands  to  expire:5  if  such  a  defence  were 
sustained,  it  would  be  to  allow  defendants  to  take  ad- 
vantage of  their  own  neglect. 

From  the  time  of  the  execution  of  the  contract  being 
the  time  to  judge  of  its  mutuality  it  further  follows,  that 
the  subsequent  performance  by  one  party  of  terms  which. 

ality,  and  may  be  enforced  by  them.  5  Hawkes  v.  Eastern  Counties  Rail- 

Fenelly  v.  Anderson,    1   Ir.   Ch.  E.  way  Co.,  1  De  G.  M.  &  G.  737,  755  ; 

706.     The  grounds  of  this  decision  S.  C.  5  H.  L.  C.  331,  365.    The  obser- 

do  not  appear  very  conclusive.     Cf.  vations  of  Lord  Cranworth  (then  L.J.) 

Avery  v.  Griffin,  L.  R.  6  Eq.  606.  in    Stuart    v.    London  and    North- 

1  Peto  v.  Brighton,  UckfieU,  and  Western  Railway  Co.,  1  De  G.  M.  & 
Tunbridcje  Wells  Railway  Co.,  1  H.  &  G.  721 ,  to  the  contrary,  may  probably 
jj  46g  be  taken  to  be  overruled  by  his  Lord- 

2  Per  De  Grey  C.  J.  in  Campbell      ship's  concurrence  in  Haivlces'  case  in 
Leach  Ambl.  740.  tne  House  of  Lords.  See  also  Scottish 

'*  Shannon  v.  Bradstred,  1  Sch.  &  North-Eastem  Railway  Co.  v.  Stewart, 

Lef.  52,  particularly  64.     See  infra,  3   Macq.  382,  where,  however,  the 

j  566  point  really  determined  was  one  of 

*  South  Eastern   Railway    Co.   v.  construction. 
Knott,  10  Ha.  122. 
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past  in.  could   not   have   been   enforced  by  the  other  will  not 
— : — -  prevent   the    objection   which   would   arise    from    the 

presence  of  such  terms.1 
Excep-  §  444.     The  exceptions  or  apparent  exceptions  and 

limitations  to  the  doctrine  of  mutuality  may  now  be 
considered, 
i.  Um-  §  445.     (i.)  The  contract  may  be  of  such  a  nature  as 

contracts,  to  give  to  the  one  party  a  right  to  the  performance 
which  it  does  not  give  to  the  other, — as  for  instance, 
where  a  lessor  covenants  to  renew  upon  the  request  of 
his  lessee  : 2  or  where  the  contract  is  in  the  nature  of  an 
undertaking.3  But  these  are  merely  cases  of  conditional 
contracts :  and  when  the  condition  has  been  performed, 
as  for  instance,  in  the  case  above  stated,  by  a  request  to 
renew,  the  contract  becomes  absolute  and  mutual  and 
capable  of  enforcement  alike  by  either  party.4 
Chester-  §  446.  In  cases  arising  out  of  such  contracts,  the 
Mann.  Court  will  exercise  its  discretion  as  to  specific  perform- 
ance with  great  care,  and,  it  seems,  view  even  somewhat 
narrowly  the  conduct  of  the  party  claiming  the  benefit 
of  his  unilateral  right  to  make  the  contract  absolute.5 
ii.  Waiver.  §  447.  (ii.)  Mutuality  may  be  waived  by  the  sub- 
sequent conduct  of  the  person  against  whom  the  contract 
could  not  originally  have  been  enforced  :  thus,  where  a 
purchaser  contracts  for  an  estate  with  a  person  having 
no  title,  or  not  such  as  he  affects  to  sell,  and  the  contract 
therefore  is  not  mutual,  for  want  of  interest  in  the  vendor, 
— yet,  if  the  purchaser  ^investigate  the  title  and  make 
requisitions  or  concur  in  proceedings  for  the  purpose  of 
remedying  the  defect,  he  is  afterwards  precluded  from 

1  Rope  v.  Hope,  8  De  G.  M.  &  G.  4  Cf.  Weeding  v.  Weeding,  1  J.  & 
731,  746,  overruling  tie  observations  H.  424,  where  a  conditional  contract 
of  Lord  Romilly  M.E.  in  S.  C.  22  had  become  absolute  by  the  exercise 
Beav.  364.  of  an  option  of  purchase.     Consider 

2  Chesterman  v.  Mann,  9  Ha.  206.  Alderson  v.  Maddison,  5  Ex.  D.  293, 
See  Bell  v.  Howard,  9  Mod.  302,  306,  (reversed  W.  N.  1881,  p.  68). 
304.  B  Chesterman  v.  Mann,  9  Ha.  206. 

»  Palmer  v.  Scott,  1  R.  &  My.  391. 
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setting  up  the  original  want  of  mutuality  in  the  con-  part  iii. 
tract.1  — : — - 


§  448.  And  so  where,  from  the  relation  of  the  par-  instances. 
ties  to  one  another,  the  contract  is  originally  binding  on 
the  one  and  not  on  the  other,  the  latter  may  by  action 
waive  that  want  of  mutuality,  and  enforce  the  specific 
performance  of  the  contract ;  as  in  the  case  of  an  action 
by  a  cestui  que  trust  against  his  trustee  for  the  perform- 
ance of  a  contract  for  sale,  such  a  contract  being  origi- 
nally binding  on  the  trustee,  and  not  on  the  beneficiary.2 
The  case  of  a  contract  for  sale  by  a  voluntary  settlor  is 
similar,  for  though  he  is  incapable  of  enforcing  the  con- 
tract against  an  unwilling  purchaser,3  the  purchaser  may 
waive  the  want  of  mutuality  and  enforce  it  against  him.4 

§  449.     (iii.)  Another  apparent  exception  to  the  prin-  iii.  Con- 
ciple  in  question  is  afforded  by  the  doctrine  which  was  signed  by 
established  very  soon  after  the  passing  of  the  Statute  °niyPaity 
of  Frauds,  that  in  case  of  contracts  which  by  that  statute 
are  required  to  be  in  writing,  a  party  who  has  not  signed 
the  contract  may  enforce  it  against  one  who  has.5 

§  450.     It  has  been  alleged  in  support  of  this  doc-  Reason. 
trine,  in  the  first  place,  that  the  statute  only  requires 
the  contract  to  be  signed  by  the  party  to  be  charged 
therewith  or  his  agent,  and  is  silent  as  to  the  signature 
of  the  other  party.6     But  this  reasoning  seems  incon- 

1  Salisbury  v.  Hatcher,  2  Y.  &  C.      and  see  Bosher  v.  Williams,  L.  R. 
C.  C.  54  ;  Hoggart  v.  Scott,  1  R.  &      20  Eq.  210. 

My.  293.  5  Hatton  v.  Qrey,  5  Vin.  Abr.  525, 

2  Ex  parte  Lacey,  6  Ves.  625.  pi.  4,  in  36  Car.  ii. ;  S.  C.  2  Gas.  in 

3  Smith  v.  Garland,  2  Mer.  123 ;  Ch.  164;  Buclchouse  v.  Crosby,  2  Eq. 
Johnson  v.  Legard,  T.  &  R.  281  ;  Ca.  Ab.  32,  pi.  44;  and  see,  as  to  the 
Clarke  v.  Willott,  L.  R.  7  Ex.  313.  interest  of  the  party  who  has  not 
In  Peter  v.  Nicolls,  L.  R.  11  Eq.  391,  signed,  Morgan  v.  Holford,  1  Sm.  & 
Stuart  V.C.  held  that  the  rule  es-  Giff.  101.  See  too  infra,  §  497. 
tablished  by  Smith  v.  Garland  did  °  Coleman  v.  Upcot,  5  Vin.  Abr. 
not  apply  to  a  purchaser  who  ad-  527,  pi.  17  ;  Child  v.  Comber,  3  Sw. 
mitted  that  he  was  a  willing  pur-  423  n.  ;  Backhouse  v.  Mohuu,  id. 
chaser  but  objected  to  the  title.  434  n. ;  Seton  v.  Slade,  7  Ves.  265  ; 
See  supra,  §  387,  and  note  there.  Lord  Ormond  v.  Anderson,  2  Ball  &; 

4  Buckle  v.  Mitchell,  18  Ves.  100  ;  B.  363, 
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tart  tti.  elusive  ;  because  the  doctrine  of  mutuality  is  independent 

-— vm'  of  the  statute,  and  where,  one  party  has  signed  and  the 

other  has  not,  the  rights  of  the  parties,  which  before  the 

statute  were  mutual,  have  by  force  of  it  ceased  to  be 

such.1 

A  more  satisfactory  reason  is  that,  by  instituting  pro- 
ceedings, the  plaintiff  has  waived  the  original  want  of 
mutuality,  and  rendered  the  remedy  mutual.2 
Contract        §  451.     On  the  same  ground,  a  contract  contained  in 
poll.         a  deed-poll  was  enforced,  notwithstanding  an  objection 

taken  from  the  unilateral  nature  of  the  instrument.3 
iv.  where       §  452.     (iv.)  Where  the  vendor  has  not  substantially 
has  only    the  whole  interest  which  he  contracted  to  sell,  he  cannot 
Interest,    enforce  the  contract  against  the  purchaser,  and  yet  the 
purchaser  can  generally  enforce  it  against  him  by  com- 
pelling him  to  convey  what  he  can,  with  an  abatement  of 
the  purchase-money  as  compensation  for  the  deficiency. 
This  subject  will  be  found  discussed  in  a  subsequent 
chapter.4 
Doubts  §  453.     In  two  Irish  cases  decided  by  Lord  Redes- 

Eodes-      dale,  in  each  of  which  the  party  seeking  to  enforce  the 
dale"        contract  was  at  the  time  when  he  entered  into  it  aware 
of  the  defect  in  the  other  party's  title,5  the  principle 
stated   in  the  last  preceding  section  was  held  not  to 
apply. 
Lamren-        §  454.     In  on&of  these  cases,  a  tenant  for  life  entered 
%'iJier.     into  a  contract  with  the  plaintiff  to  grant  a  lease,  which 
he  could  not  do  without  the  consent  of  trustees  :6  the 
consent  was  refused,  the  contract  being  in  fact  intended 

1  See  per  Leach  V.C.  in  Boys  v.  405.     So  also  of  a  bond,  Butler  v. 
Ayerst,  6  Mad.  323.  Powis,  2  Coll.  156. 

2  Child  v.  Comber,  3  Sw.  423  n.  ;  4  Part  IV.  chap,  ii,  §  1222  et  seq. 
Seton  v.  Blade,  7  Vea.  265  ;  Fowle  v.  °  That  this  circumstance  is  not 
Freeman,  9  Ves.  351 ;  per  Grant  M.R.  necessarily  fatal  to  relief,  see  infra, 
in  Western  v.  Russell,  3  V.  &  B.  192  ;  §  1232 ;  Barker  v.  Cox,  4  Ch.  D.  464. 
Martin  v.  Mitchell,  2  J.  &  W.  413 ;  G  Lawrenson  v.  Butler,  1  Sch.  & 
Flight  v.  Bolland,  4  Russ.  298.  Lef.  13. 
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to  give  a  fine  to  the  tenant  for  life  in  fraud  of  the  power  :  paet  in. 
the  intended  lessee  filed  his  bill  against  the  tenant  for  — l!^l_ 


life,  and  contended  that  he  was  at  least  entitled  to  such 
a  lease  as  the  tenant  for  life  could  grant  out  of  his  estate. 
But  Lord  Eedesdale  dismissed  the  bill  for  want  of 
mutuality.  "  No  man,"  he  said,  "  signs  an  agreement 
but  under  a  supposition  that  the  other  party  is  bound  as 
well  as  himself :  and  therefore  if  the  other  party  is  not 
bound,  he  signs  it  under  a  mistake ; "  :  and  his  Lordship 
considered  that  the  principle  above  stated  only  applies 
where,  on  the  faith  of  a  contract,  one  party  has  put 
himself  in  a  situation  from  which  he  cannot  extricate 
himself,  and  is  therefore  willing  to  forego  part  of  his 
contract, — where  an  injury  would  be  sustained  by  the 
plaintiff,  unless  he  were  to  get  such  an  execution  of  the 
contract  as  the  defendant  could  give.  In  the  other  case,  iiamettr. 
Lord  Eedesdale  further  observed  upon  the  specific  per-  "  '  "'fJ' 
formance  of  contracts  by  a  tenant  for  life  exceeding  his 
power.2  "  I  think,"  said  his  Lordship,  "  Courts  of 
Equity  should  never  enforce  such  contracts,  whether 
with  a  view  to  the  party  himself  or  to  the  person  en- 
titled in  remainder.  In  the  first  place,  it  is  uncon- 
scionable in  the  tenant  for  life  to  execute  such  a  lease, 
because  it  brings  an  incumbrance  on  the  estate  of  the 
remainderman,  and  puts  him  to  litigation  to  get  rid  of 
it :  and  as  to  the  tenant  for  life  himself,  it  is  compelling 
him  to  do  what  is  to  be  the  foundation  of  a  future  action 
for  damages,  if  he  die  before  the  twenty-one  years.  The 
Court  will  never  do  this,  but  will  leave  the  party  at 
once  to  bring  his  action  for  damages.  And  I  also  con- 
ceive that  this  sort  of  contract,  obtained  by  a  person 
who  knew  at  the  time  the  nature  of  the  title,  is  uncon- 
scionable in  him,  as  he  makes  himself  a  party  knowingly 
to  that  which  is  a  fraud  on  the  remainderman ;  and, 

1  1  Sch.  &  Lef.  at  p.  21.  Let'.  549  ;  contra,  Neale  v.  Macken- 

2  Harnett  v.   Yielding,  2  Sell.  &      xie,  1  Ke.  474. 
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paet  in.  under  such  circumstances,  he  has  no  claim  to  the  assist- 

— 1^-1  ance  of  a  Court  of  Equity."  1 

Theprin-       s  455.     This  view   of   the   iurisdiction  is   certainly 

ciple  13  «  .  . 

well  ea-     narrower  than  that  entertained  by  previous  Judges  :  it 

tablished 

has  been  remarked  to  be  such  by  Lord  Langdale  M.E.,2 
and  has  been  disapproved  of  by  Lord  St.  Leonards.  "  I 
doubt,"  said  his  Lordship,  speaking  of  Lord  Eedesdale's 
dismissal  of  the  bill  in  the  first  of  the  cases  above  alluded 
to,  "  whether  that  can  be  maintained  as  the  law  of  the 
Court  where  there  is  no  fraud  in  the  transaction.  If 
there  be  a  bond  fide  intention  to  execute  the  power,  and 
the  contract  cannot  be  carried  into  effect,  I  do  not  see 
why  the  interest  of  the  tenant  for  life  should  not  be 
bound  to  the  extent  he  is  able  to  bind  it,  unless  there  be 
some  inconvenience." 3  And  the  principle  thus  stated  is 
now  firmly  established,  notwithstanding  the  objection  for 
want -of  mutuality.4 

1  2  Sch.  &  Lef.  p.  559.     See  also      460,  487. 

p.  553.  4  See  infra,  Part  IV.    chap,  ii., 

2  In  Thomas  v.  Daring,  1  Ke.  746      §  1222  et  seq. 

3  Dyas    v.    Cruise,   2    J.   &    Lat. 


CHAPTER  IX. 

OP  THE  ILLEGALITY  OF  THE  CONTRACT. 

§  456.     The  illegality  of  a  contract  or  of  any  part  of  p£jf.IIL 

a  contract  is  of  course  a  bar  to  its  specific  performance,  as '—^— 

well  as  to  every  other  proceeding  by  which  either  of  the  a  barYo7 
parties  may  seek  to  enforce  it.1     The  interference  of  the  anc^Ta 
Court  is  prevented,  whether  the  contract  was  illegal  at  the  contract- 
time  of  its  being  entered  into,  or  was  then  legal  but  has 
been  rendered  illegal  by  subsequent  statute  law  before 
its  execution.2     But  in  the  latter  case  the  Court  is,  it 
seems,   anxious  to  find  some  means   of  executing   the 
contract  so  far  as  it  may  be  done  without  violating  the 
law.3 

§  457.  In  the  case  of  foreign  contracts,  they  must,  in  in  foreign 
order  to  be  enforced  here,  be  legal  according  to  the  law  contraots- 
of  this  country ;  and  this  notwithstanding  that  such 
foreign  contracts  may  have  been  made  with  a  view  to 
performance  abroad  and  to  foreign  laws.  It  is  not  enough 
that  they  are  valid  according  to  the  law  of  the  country 
where  they  were  made.  For  "  when  the  Courts  of  one 
country  are  called  upon  to  enforce  contracts  entered  into 
in  another  country,  the  question  to  be  considered  is  not 
merely  whether  the  contract  sought  to  be  enforced  is 
valid  according  to  the  laws  of  the  country  in  which  it 
was  entered  into,  but  whether  it  is  consistent  with  the 

1  See  infra,  §  464.  ton  v.  Briscoe,  8  Mod.  51 ;  and  infra, 

-  Atkinson    v.    Ritchie,    10   East,  §  894. 

530,  534  ;  Barker  v.  Hodgson,  3  M.  3  Bettesworth  v.  Dean  of  St.  Paul's, 

&  S.   267  ;    Esposito    v.  Bowden,   4  Sel.  C.  in  Ch.  66  ;  infra,  §  986. 
EL  &  Bl.  963.     See  also  Winning- 
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Part  III 
Ch.  ix. 

What  con- 
stitutes 
illegality. 


Peculiar 
nature 
of  the 
defence. 


laws  and  policy  of  the  country  in  which  it  is  sought  to 
be  enforced."  1 

§  458.  What  constitutes  illegality  in  all  the  various 
species  of  contracts  which  may  exist  between  man  and 
man  is  a  subject  of  enormous  dimensions,  regulated  in 
part  by  the  statute  law  of  the  realm,  in  part  by  con- 
siderations of  public  policy,2  and  in  part  even  by  the 
rales  which  the  Courts  have  adopted  for  the  general 
protection  of  all  suitors.3  It  will  be  needful  here  only 
to  enter  into  the  subject  so  far  as  it  peculiarly  affects 
actions  for  specific  performance. 

§  459.  'The  nature  of  a  defence  founded  on  the 
illegality  of  a  contract  differs  in  its  nature  from  most 
other  defences  :  the  objection  is  rather  that  of  the  public 
speaking  through  the  Court,  than  of  the  defendant  as  a 
party  to  the  action.  The  law  disallows  all  proceedings 
in  respect  of  illegal  contracts,  not  from  any  consideration 
of  the  moral  position  and  rights  of  the  parties,  but  upon 
grounds  of  public  policy.  For  if  A.  and  B.  enter  into  a 
contract  for  some  illegal  act  to  be  performed  by  A.,  to 
which  both  are  alike  privy,  and  A.  do  his  part  in  the 
business,  B.  has,  it  seems,  no  moral  right  to  refuse  per- 
formance of  his  part,  provided  there  be  nothing  immoral 
in  that  part  abstracted  from  the  general  end  of  the  con- 
tract ;  as,  for  instance,  if,  under  a  contract  to  ship  goods 
contrary  to  law,  A.  ship  the  goods,  B.  has  no  ground  in 
natural  equity  for  refusing  to  pay  the  stipulated  price  : 
A.  and  B.  were  equal  in  the  culpability  of  the  contract, 
but  B.  does  a  fresh  wrong  by  refusing  payment :  *  but  it 
is  a  wrong  for  which  no  remedy  is  afforded  by  the  law,  for 


1  Hope  v.  Hope,  8  De  G.  M.  &  G. 
731,743 ;  per  Lord  EllenboroughC.J. 
in  Potter  v.  Brown,  6  East,  at  p.  131. 

2  As  to  this  class,  see  Egerton  v. 
Lord  Brownlow,  4  H.  L.  C.  1,  and 
the  cases  there  collected. 

3  Cooth  v.  Jackson,  6  Ves.  12. 

4  There  is  a  difference  of  opinion 


amongst  the  jurists  as  to  the  bind- 
ing nature  of  the  promise,  in  the  case 
above  stated,  in  foro  conscientim; 
though  all  agree  that  it  cannot  be 
enforced.  See  Grot,  de  Jur.  Bell, 
ac  Pac.  lib.  ii.  c.  xi.  s.  9  ;  Pothier, 
Tr.  des  Oblig.  Part  I.  chap.  1,  sect.  1, 
art.  3,  §  6. 
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ex  dolo  malo  non  oritur  actio.  "  It  is  not  for  his  (the  pabt  in. 
defendant's)  sake,"  said  Lord  Mansfield  C.  J.,  "  that  the  — ^— 
objection  is  ever  allowed ;  but  it  is  founded  in  general 
principles  of  policy,  which  the  defendant  has  the  advantage 
of,  contrary  to  the  real  justice  between  him  and  the  plain- 
tiff,— by  accident,  if  I  may  so  say."  *  Where  the  defendant 
has  received  the  benefit  of  the  contract,  this  defence  is 
evidently  an  unrighteous  one,  and  will  accordingly  be 
received  by  the  Court  with  some  degree  of  disfavour.2 

§  460.  The  principle  on  which  this  defence  reposes  Awards, 
is  shown  by  the  cases  on  the  specific  performance  of 
awards ;  for  the  illegality  of  the  act  directed  to  be  done 
by  the  award  will  be  a  ground  for  refusing  specific  per- 
formance, although  the  unreasonableness  of  the  act  would 
be  no  ground,  it  being  a  decision  by  the  judge  chosen  by 
the  parties.3  It  is  further  illustrated  by  this,  that  where, 
in  a  suit  for  specific  performance,  a  fact  not  put  in  issue 
by  either  party  has  come  out  on  the  evidence  affecting 
the  legality  of  the  contract,  it  has  been  noticed  by  the 
Court,  which  has  not  proceeded  without  directing  an 
inquiry.4 

§  461.     As  to  the  clearness  of  the  illegality  which  How  far 
will  be  a  bar  to  specific  performance,  there  is  perhaps  gaiity6' 
some   slight   diversity  of   expression.      In   Johnson  v.  ™^eout. 
Shreivsbury  and  Birmingham  Railway   Co.,5    Knight 
Bruce  L.J.  laid  it  down  that  before  the  Court  would 
enforce  the  specific  performance  of  a  contract,  it  must.be. 
satisfied  that  there  is  not  a  reasonable  ground  for  con- 
tending that  the  contract  is  illegal  or  against  the  policy 
of  the  law  :  and  in  another  case,6  Turner  L.J.  refused  to 

1  In  Holman  v.  Johnson,  Cowp.  3  Wood  v.  Griffith,  1  Sw.  43. 
343i  *  Parhen  v.  Whitby,  T.  &  K.  366 ; 

2  Shrewsbury     and     Birmingham  Evans  v.  Richardson,  3  Mer.  469. 
Railway  Co.  v.  London  and  North-  5  3  De  G.  M.  &  G.  914.    See  also. 
Western  Railway  Co.,  16  Beav.  44.  City  of  London  v.  Nash,  3  Atk.  512  ; 
See  also  supra,  §  318,  and  cf.  Wil-  S.  C.  1  Ves.  Sen.  12. 

Hams  v.  The  St.  George's  Harbour  Co.,         6  De  Hoghton  v.  Money,  L.  E.  2 
2  De  G.  &  J.  547,  558.  Ch.  164. 

v  2 


212  OF   THE    DEFENCES    TO   THE    ACTION. 

part  tii.  enforce  a  contract  for  sale  which  he  held  to  have  been 
■ — '—^  entered  into  for  the  purpose  of  acquiring  the  right  to  set 
aside  a  transaction  for  fraud  committed  on  the  vendor  to 
the  plaintiff:    he   declined   to   determine   whether  the 
contract  was  tainted  with  champerty  or  maintenance ; 
but  held  that  the  right  to  complain  of  fraud  was  not  a 
marketable  commodity.      But  in  a  case  on  a  contract 
by  a  solicitor  retiring  from  a  firm,  to  allow  his  name  to 
be  used  after  his  retirement,  Lord  Hatherley  (then  "Wood 
V.C.)  observed,  "  the  agreement  must  be  legal  or  illegal, 
and  it  is  not  within  the  discretion  of  the  Court  to  refuse 
specific  performance,  because  an  agreement  savours  of 
illegality.    It  must  be  shown  to  be  illegal."  1 
where  a        §  462.     Where  a   trust  is  constituted,  designed  to 
consti-8     give   effect   to   a   contract  in  itself  incapable  of  being 
tuted.        enforced,    and   the   trust   is   in   itself   perfectly   lawful 
and  independent  of  the  contract,  except  so  far  as  that 
may   be    necessary   to    explain  the   constitution  of  the 
trust,  there  the  trust  may  be  enforced,  and  by  means  of 
it  the  contract  incidentally  performed.     This  principle 
Powell  v.  was  acted  on  in  the  case  of  Powell  v.  Knowler,2  before 
Fortescue  M.R.,  where  A.  and  B.  entered  into  a  contract 
for  the  division  of  an  estate  to  be  recovered,  which  was 
incapable  of  being  enforced  on  the  ground  of  champerty, 
and  the  party  who,  according  to  the  contract,  was  to 
convey  part  of   the  estate  to  the  other,  by  a  codicil 
directed  the  contract  to  be  carried  into  execution,  and 
created  a  trust  for  that  purpose  ;  the  trust  was  specifically 
enforced  against  the  trustee. 
The  prin-       §  463.     The  principle  of  this  case  is  in  analogy  with 
trated.      that  of  several  other  cases.     Thus  where  an  act,  though 
the  result  of  an  unlawful  contract,  is  itself  lawful,  it 
may  form  the  consideration  for  a  lawful  contract,  as,  for 
instance,  the  actual  transfer  of  stock,  the  contract  for 
which    was   illegal.3      Similarly  a  trustee   into   whose 

1  Aubin  v.  Holt,  2  K.  &  J.  at  p.         3  M'Callan  v.  Mortimer,  9  M.  & 
TO.  W.  636. 

2  2  Atk.  224. 
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hands  money  is    paid   on    account  of   a   third    person  Part  in. 

cannot  set  up  the  illegality  of   the  trust  under  which — — 

the  money  was  so  paid,  though  the  cestui  que  trust 
could  not  have  enforced  his  right  against  the  payer 
directly,  as  in  that  case  he  could  only  have  got  at  the 
money  through  the  illegal  contract.1 

§  464.  The  position  of  the  Court  with  regard  to  Syfo*  v. 
illegal  contracts  was  thus  stated  by  Jessel  M.R.  in 
a  recent  case.2  "I  think,"  said  his  Lordship,  "the 
principle  is  clear  that  you  cannot  directly  enforce  an 
illegal  contract,  and  you  cannot  ask  the  Court  to  assist 
you  in  carrying  it  out.  You  cannot  enforce  it  indirectly  ; 
that  is,  by  claiming  damages  or  compensation  for  the 
breach  of  it,  or  contribution  from  the  persons  making 
the  profits  realized  from  it.  It  does  not  follow  that  you 
cannot,  in  some  cases,  recover  money  paid  over  to  third 
persons  in  pursuance  of  the  contract ;  and  it  does  not 
follow  that  you  cannot,  in  other  cases,  obtain,  even  from 
the  parties  to  the  contract,  moneys  which  they  have 
become  possessed  of  by  representations  that  the  contract 
was  legal,  and  which  belonged  to  the  persons  who  seek  to 
recover  them."  3 

§  465.     Trade  unions  being,  apart  from  the  Trade  Trade 
Union  Act,  1871,  illegal  associations,  the  Court  will  not, 
at  the  instance  of  a  member  of  such  an  union,  enforce  a 
contract  contained  in  its  rules  for  providing  benefits  for 
its  members.4 

1  Thomson   v.    Thomson,    7   Ves.  3  11  Ch.  D.  at  p.  197. 

470  ;  Tenant  v.  Elliott,  1  B.  &  P.  3.  4  Rigby  v.  Connol,  14  Ch.  D.  482. 

2  Sykes  v.  Beadon,  11  Ch.  D.  170.       Cf.  Duke  v.  Littleboy,  28  W.  E,  977. 


CEAPTEE  X. 

OF   THE   CONTRACT   BEING    ULTRA   VIRES. 

paetiii.  §  466.  Corporations  created  for  special  purposes 
0h"x"  have  a  power  to  contract,  but  within  certain  limits  only, 
by  corpCo-S  ancl  aU  contracts  in  excess  of  their  powers,  or  ultra  vires, 
musTbe  are  vo^'  an(^  therefore  necessarily  incapable  of  being 
withia  enforced  in  any  legal  proceeding.  This  subject  has  of 
powers,  late  years  undergone  great  discussion  in  respect  of  con- 
tracts by  railway  and  other  companies. 
But  are         s  467.     A  contract  entered  into  bv  such  a  corporation 

presumed  "  J  •*■ 

to  be  in  the  proper  form  is  prima  facie  good,  and  the  onus  lies 
on  the  person  alleging  it  to  be  void  to  show  that  it  is  in 
excess  of  the  corporation's  powers,  and  not  on  the  person 
relying  on  it  to  show  that  the  corporation  was  authorized 
to  enter  into  it.  Corporations  have  by  law  a  power  to 
enter  into  all  contracts  not  expressly  or  impliedly  pro- 
hibited ; 1  and  therefore  all  corporate  bodies  are  prima 
facie  bound  by  contracts  under  their  corporate  seals ; 

where  the  "  hut  this  prima  facie  right,"    said  Lord  Cranworth, 

presump-  .        .  ,  .  . 

tionisre-  does  not  exist  in  any  case  where  the  contract  is  one 
which,  from  the  nature  and  object  of  incorporation,  the 
corporate  body  is  expressly  or  impliedly  prohibited  from 
making."  2  "  Where  a  corporation,"  said  Lord  Wensley- 
dale,3  "  is  created  by  an  Act  of  Parliament  for  particular 
purposes,  with  special  powers,  their  deed,  though  under 

1  Per  Erie  J.  in  Mayor  of  Nor-  way  Co.,  6  H.  L.  C.  135-6. 
wich  v.  Norfolk  Railway  Co.,  4  El.  3  In  South  Yorkshire  Railway  and 
&  Bl.  397,  413.  River  Bun  Co.  v.  Great  Northern 
3  In  Directors  dec.  of  The  Shrewsbury  Railway  Co.,  9  Exch.  84  :  accord- 
ant Birmingham  Railway  Co.  v.  Direc-  ingly  Bateman  v.  Mayor  &c.  ofAshton 
ors  d-c.  of  The  North-Western  Rail-  under  Lyne,  3  H.  &  N.  323. 
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their  corporate  seal,  and  that  regularly  affixed,  does  not  part  hi. 

bind  them,  if  it  appears  by  the  express  provisions  of  the '— 

statute  creating  the  corporation,  or  by  necessary  or 
reasonable  inference  from  its  enactments,  that  the  deed 
is  ultra  vires,  that  is,  that  the  legislature  meant  that  such 
a  deed  should  not  be  made." 

§  468.     This  doctrine  was  very  fully  discussed  in  a  shrem- 
case  to  which  it  is  proposed  now  briefly  to  advert.  Baiima'y 

In  the  case  of  The  Shrewsbury  and  Birmingham  Rail-  an/jv^w 
way  Co.  v.  The  London  and  North-  Western  Railway  Co.,1  ^ilKaiJ 
the  contract  between  the  companies  was  briefly  to  the 
effect  that  the  North- Western  Company  should  give  up 
to  the  Shrewsbury  Company  seven-thirteenths  of  the 
profits  of  the  carriage  of  passengers  and  goods  over  a 
part  of  the  North-Western  line,  in  consideration  of 
receiving,  in  return,  six-thirteenths  of  the  profits  made 
by  the  Shrewsbury  Company  on  a  certain  portion  of 
their  line.  In  the  course  of  the  protracted  litigation 
which  arose  out  of  this  contract,  opposing  opinions  were 
given  by  the  highest  authorities  as  to  whether  it  was 
ultra  vires  or  not,  Lord  Cottenham  and  the  Queen's 
Bench  inclining  to  the  opinion  of  its  validity,  and 
Turner  L.J.  and  Lord  Cranworth  sitting  in  the  House 
of  Lords  leaning  strongly  to  the  opinion  that  it  was  in 
excess  of  the  powers  of  the  companies.  If  such  a  con- 
tract was  valid  as  to  part  of  the  line,  why  should  it  not 
be  valid  as  to  the  whole  ?  and  if  so,  there  would  be  no 
impediment,  it  was  urged,  to  two  companies  bringing 
their  funds  into  a  common  stock,  and  dividing  them 
amongst  their  shareholders  in  any  stipulated  proportion. 

S  469.     It  would  be  foreign  to  the  objects  of  this  Limita- 

3  tion  of 

1  Before  Lord  Cottenham,  2  Mac.  L.   C.   113;  and  see  Lancaster  and 

&  G.  324 ;    before    Lord   Truro,  3  Carlisle    Railway     Co.     v.    North- 

Mac.  &  G.   70  ;    before   Q.    B.,  17  Western  Railway  Co.,  2  K.  &  J.  293  ; 

Q.   B.    652  ;    before   Lord   Eomilly  Hare  v.  London  and  North-Western 

M.R.,    16    Beav.   441  ;   before    the  Railway  Co.,  2  J.  &  H.  80  ;  Midland 

Court  of  Appeal  in  Chancery,  4  De  Railway  Co.  v.  Great  Western  Rail- 

G.  M.  &  G.  115  ;  and  in  D.  P.,  6  H.  way  Co.,  21  W.  R.  657. 
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part  hi.  treatise  to  discuss  the  very  numerous  eases  which  have 

'T1—  arisen  on  this  doctrine  of  ultra  vires,  involving  as  they 

cussion.  almost  always  do  a  careful  consideration  of  the  statutes 
in  force  with  regard  to  the  class  of  corporations  in 
question,  the  charter  or  Act  of  Parliament  or  memo- 
randum of  association  of  the  particular  corporation  and 
the  contract  in  question  in  each  case.1 
Difference      8  470.     The  question  of  ultra  vires  as  applicable  to 

between  .  . 

ultra  corporations  must  be  carefully  distinguished   from   the 

corpora-  question  of  ultra  vires  as  applicable  to  the  agents  or 

uitra^  °fficers  of  those  bodies.     An  act  which  is  beyond  the 

vires  its  powers  of  the  corporation  can  never  be  good  and  can  never 

agents.        L  .  . 

be  made  good  by  ratification  or  acquiescence  or  in  any 
way  short  of  Act  of  Parliament.2  On  the  other  hand, 
an  act  which  is  within  the  powers  of  the  body  but 
beyond  the  powers  of  the  board  of  directors  or  other 
managers,  may  and  often  does  become  binding  on  the 
corporation  by  its  ratification  or  acquiescence  :  and  so 
again  acts  which  are  beyond  the  powers  of  the  managers 
except  on  the  observance  of  certain  conditions  may,  if 
within  the  powers  of  the  body  corporate,  be  held  good  by 
a  judicial  inference  from  the  conduct  of  the  corporation 
that  the  conditions  have  been  observed.  The  first  class 
of  acts  are  void  from  the  nature  of  the  corporation  :  the 
second  are  objected  to  as  having  been  beyond  the  scope 
of  the  agent's  authority. 
Difference      §  471.     Hence   it   must   not   be   assumed   that   the 

of  ques-  "     . 

tion  be-  question  of  ultra  vires  is  in  all  respects  the  same  when 
corpora-  it  arises  between  the  members  of  a  company  and  its 
between  directors,  and  when  it  arises  between  the  company  and 
STand    a  third  person. 

strangers.  §  472.  Some  contracts  are  of  such  a  nature  that 
iiitr/H*  every  one  must  know  them  to  be  beyond  the  powers  of 
the  corporation  with  which  he  is  dealing,  as  e.g.  a  contract 
by  a  railway  company  to  buy  a  thousand  gross  of  green 

1  See  Brice's  Doctrine  of  Ultra  '  See  Ashhwy  Railway  Carriage  & 

Vires,  Iron  Co,  v.  Riche,  L.  R.  7  H.  L.  653. 


vires  is 
and  is 
not  a 
defence. 
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spectacles,  or  a  contract  by  a  company  formed  to  make  pabt  hi. 

a  railway  from  A.  to  B.  for  the  construction  of  a  railway ^—— 

from  C.  to  D.  Such  contracts  as  these  are  equally  void, 
whether  the  question  arise  between  the  company  and  a 
stranger  or  between  members  of  the  corporation.  But 
the  case  is  quite  different  as  regards  many  other  contracts 
which  may  or  may  not  be  really  entered  into  for  the  pur- 
poses of  the  company.  Directors  might  buy  iron  rails 
not  really  for  the  purposes  of  the  line  but  for  speculation. 
This  contract  would  be  void  as  against  the  shareholders, 
but  might  be  perfectly  good  in  favour  of  the  vendor  to 
the  company.  In  short,  the  mere  fact  that  a  contract  by 
the  directors  is  ultra  vires,  as  between  them  and  the 
shareholders,  does  not  necessarily  disentitle  the  other 
party  to  the  contract  from  suing  upon  it.  To  do  so,  it 
is  further  necessary  that  the  party  suing  should  have 
known  at  the  time  of  the  contract  that  it  was  intended 
for  a  purpose  unconnected  with  the  incorporation  of  the 
company.  The  nature  of  the  contract  will  show  this  in 
some  cases  :  in  others  it  will  not.1 

8  473.     From  this  principle  it  follows  that,  where  a  Vendor 

it  •  i        -       t  i         i        i     J  of  land 

public  company  is  authorized  to  take  land   lor  extra-  to  com- 
ordinary  purposes,  a  person  who  agrees  to  sell  his  land  boundnto 
to  this  company  is  not  bound  to  see  that  it  is  strictly  ^Jjctiy 
required  for  such  purposes  ;  but  if  he  acts  bond  fide  and  required, 
without  knowledge  that  the  land  is  not  so  required,  or 
that  the  transaction  is  any  misapplication  of  the  funds 
of  the  company,  the  contract  is  binding  in  his  favour, 
and  may  be  enforced  by  him  in  Equity  :  2  and  the  same 
holds  good  where  the  company,  really  requiring  part  of 
an  estate,  purchase  more  than  is  required.3 

1  Per  Lord  Campbell  C.J.  and  Erie  L.  R.  8  Eq.  14  ;  Green  v.  Nixon,  23 

J.  in  Mayor  of  Norwich  v.  Norfolk  Beav.  530  ;  Royal  British  Bank  v. 

Railway  Co.,  4  El.  &  Bl.  397,  415,  Turquand,  5  El.  &  Bl.  248  ;  6  El. 

443  ;  per  Lords  Campbell  and  St.  &  Bl.  327. 

Leonards  in  Eastern  Counties  Rail-  '  Eastern  Counties  Railway  Co.  v. 

way  Co.  v.  Hawkes,  5  H.  L.  C.  338,  Hatches,  5  H.  L.  C.  331,  349,  355. 

355,  372  ;   Re  Contract  Corporation,  3  S,  C, 
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Paet  hi.      8  474.     Furthermore  a  contract  will  not  be  void  as 

Ch  x 

'—^—  against  a  third  person  dealing  bond  fide  with  the  corpo- 

larfif?"  ration,  beeause  there  may  have  been  the  omission  to 
observe  some  formality  required  by  the  terms  of  its 
constitution,  or  because  there  may  have  been  some 
irregularity  on  the  part  of  the  directors  or  officers  of 
the  body  entering  into  it  on  their  behalf.  Thus  for 
instance  it  has  been  held  to  be  no  defence  to  an  action 
against  a  company  upon  a  debenture  sealed  with  their 
common  seal  that  the  borrowing  of  the  money  thereby 
secured  was  not  sanctioned  by  the  resolution  of  an  extra- 
ordinary general  meeting  as  required  by  its  deed  of 
settlement.1 

1  Royal  British  Bank  v.  Turquand,  case,  1  De  G.  J.  &  S.  488  ;  Prince  of 

5  El.  &  Bl.  248  ;  6  El.  &  Bl.  327  ;  Wales  Assurance  Go.  v.  Harding,  El. 

Agar  v.  Athenceum  Life  Assurance  B.  &  E.  183. 
Society,  3  C.  B.  N.  S.  725  ;  Grady's 


CHAPTER  XL 

OF   THE   STATUTE    OP   FRAUDS   AND   THEREIN   OF   PART 
PERFORMANCE. 

§  475.     By  the  4th  section  of  the  Statute  of  Frauds *  paet  in. 
it  is,  amongst  other  things,  enacted  that  no  action  shall  — : — — 
be  brought  whereby  to   charge   any  person  upon   any  section 
contract  or  sale  of  lands,  tenements,  or  hereditaments,  statute, 
or   any  interest   in   or    concerning   them,   "unless   the 
agreement  upon  which  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof,  shall  be  in  writing 
and  signed  by  the   party  to  be  charged  therewith,  or 
some  other  person  thereunto  by  him  lawfully  authorized." 

8  476.     This  section  affects  not  the  contract  itself,  Decision 
but  the  right  of  either  party  to  sue  the  other  upon  it.  section6 
Hence   it   has  been   decided  that  it  refers  not  to  the  theepro° 
solemnities  of  the  contract,  but  to  the  procedure,  andoedure- 
consequently  that  an  action  will  not  lie  in  this  country 
on  a  contract  made  in  a  foreign  country,  and  valid  there, 
which,  if  made  here,  would  have  been  incapable  of  being 
sued  on  by  reason  of  this  section.2 

This  decision,  though  still  law,  has  not  escaped 
criticism,3  and  is  difficult  to  reconcile  with  the  well 
settled  rule4  which  requires  that  the  writing  relied 
on  as  taking  a  case  out   of  the  statute   should  be  in 

'  29  Car.  II.  c.  3.  required  by  the  4th  section  is  matter 

2  Leroux  v.  Brown,  12  C.  B.  801.  of  procedure  in  the  judgment  of  the 

3  Williams  v.  JVJieeler,  8  C.  B.  Queen's  Bench  Division  in  Jones  v. 
N.  S.  299,  316  ;  Gibson  v.  Holland,  Victoria  Graving  Dock  Go.,  2  Q.  B. 
L.  R.  1  C.  P.  at  p.  8.    The  case  is,  D.  at  p.  323. 

however,  cited  as  an  authority  for         4  Bill  v.  Bament,  9  M.  &  W.  36. 
the  proposition  that  the  signature 
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tart  in.  existence  before  action  brought ;  a  requirement  which 

— ^—  would  be  unreasonable  and  contrary  to  the  usual  practice, 

if  it  related  only  to  procedure  and  did  not  go  to  the 

solemnities  of  the  contract. 

The  sta-        §  477.     It  is  obvious  that  in  many  cases  a  defence  to 

ten  a        an  action  for  specific  performance  may  be  grounded  upon 

this  4th  section  of  the  Statute  of  Frauds.     It  is  therefore 

Division    proposed  to  consider  (i.)  how  such  a  defence  may  be 

subject,     raised,  and  (ii.)  what  constitutes  a  sufficient  agreement 

or    memorandum    or    note   of   agreement    within    the 

meaning  of  the  statute.     And  as,  notwithstanding  the 

express  language  of  the  statute,  it  was  held  by  the  Court 

of  Chancery  and  is  now  the  law  of  the  land  that  certain 

circumstances  may  preclude  a  defence  founded  upon  the 

statute,  it   is   necessary  to    consider   a  third   question, 

namely,  (iii.)  what,  according  to  the  principles  of  Equity, 

takes  a  contract  out  of  the  statute. 


i.   How  the  defence  may  he  raised. 

Reference  §  478.  In  order  to  make  intelligible  the  decisions  on 
former  the  present  mode  of  pleading,  it  will  be  necessary  to 
practice.    g£a£e  briefly  what  was  the  method  of  taking  advantage 

of  the  statute  before  the  Judicature  Acts. 
Before  §  479.     Under  the  old  practice,  then,  the  want  of  a 

cature  '*  contract  within  the  statute  might,  when  clearly  appearing 


on  the  bill,  have  been  taken  advantage  of  by  general 
demurrer,1  or  by  a  demurrer  alleging  the  want  of  such 


Acts  the 
statute 
taken  ad 
vantage 

of  by  de-   a  contract.2     In  this  respect,  there  was  held  to  be  a  wide 

murrcr 

difference  between  the  Statute  of  Frauds  and  the  Statute 
of  Limitations.3 
By  plea.        §  480.     The  benefit  of  the  statute  might  also  have 

1  Fields.  Hutchinson,  IBeav.  599;  See  also  Howard  v.  Okeover,  3  Svr. 
cf.  Heard  v.  Pilley,  L.  R.  4  Oh.  548.  421  n. 

2  Wood  v.  Midgley,  5  De  G.  M.  &  3  Per  Lord  Cranworth  in  Bidgway 
G.  41  ;  S.  C.  2  Sm.  &  Gif.  115;  v.  Wharton,3  De  G.M.&G.atp.691  ; 
Barku-ortJi   v.    Young,  4    Drew.   1.  Heys  v.  Astley,  4  De  G,  J,  &  S,  34. 
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been  had  by  plea  ;  and,  notwithstanding  a  doubt  of  Lord  paet  iii. 
Macclesfield,1  by  plea  alone  and  without  answer.  lf!l_ 


§  481.  To  a  bill  alleging  a  parol  contract  and  part-  By  plea 
performance,  a  plea  averring  that  there  was  no  contract  swei?  ' 
in  writing,  and  an  answer  insisting  that  the  alleged  acts 
did  not  amount  to  part-performance,  was  a  sufficient 
defence.2  Though  such  a  bill  could  not,  it  seems,  have 
been  met  by  a  plea  alone,  for  a  plea  in  bar  to  such  a  bill 
would  contain  two  distinct  points, — namely,  the  denial  of 
the  written  contract  and  of  the  acts  of  part-performance, 
and  would  therefore  have  been  multifarious  and  bad.3 

8  482.  The  benefit  of  the  statute  might  also  have  By an- 
been  obtained  by  the  defendant's  answer ;  and  either  by 
an  answer  denying  or  not  admitting  the  contract  (which 
was  sufficient,  without  special  reference  to  the  statute,  to 
throw  upon  the  plaintiff  the  whole  burthen  of  proving  a 
valid  contract  capable  of  being  enforced),4  or  by  an  answer 
admitting  a  contract,  and  expressly  pleading  the  statute.5 

8  483.     If  the  benefit  of  the  statute  was  not  claimed  other- 

wiss  not 

in  one  or  other  of  these  ways,  it  could  not  be  had  at  the  at  the 

,  .        R  hearing. 

hearing. 

§  484.     A   great   change  has  been   effected  by  theThepre- 
provisions    of    the    Judicature    Acts    in    this    matter,  tice. 
Order  XIX.  r.  23  provides  that  "  When   a  contract  is 
alleged  in  any  pleading,  a  bare  denial  of  the  contract  by 
the  opposite  party  shall  be  construed  only  as  a  denial  of 

1  Child  v.  Godolphin,  1  Dick.  39.         alleging  revocation  of  agency,  Mason 

2  Whitchurch  v.  Bevis,  2  Bro.  C.  C.      v.  Armitage,  13  Ves.  25. 

559  ;  S.  C.  2  Dick.  664.    See  also  *  Bidgway  v.  Wharton,  3  De  G. 

Hosier  v.  Bead,  9  Mod.  86 ;  Moore  v.  M.  &  G.  677  ;  S.  C.  in  D.  P.  6  H.  L. 

Edwards,  4  Ves.  23 ;  Bowers  v.  Gator,  C.  238. 

4  Ves.  91  ;  Evans  v.  Harris,  2  V.  &  5  Cooth  v.   Jackson,   6  Ves.   12  ; 

-q  3gi_  Moore  v.  Edwards,  4  Ves.  23  ;  per 

3  Whitbread  v.  Brockhurst,  1  Bro.  Lord  Eldon  in  Bow  v.  Teed,  15  Ves. 
C.  C.  404  ;  and  see  Belt's  n.  and  375  ;  Blagden  v.  Bradbear,  12  Ves. 
Eedes  Plead.  268.  See  also,  as  to  this  466;  per  Lord  Eldon  in  Ex  parte 
plea,  Child  v.  Comber,  3  Sw.  423,  n. ;  Whitbread,  19  Ves.  212.  See  contra, 
for  a  plea  to  a  parol  contract  vary-  Mussell  v.  Cooke,  Prec.  Ch.  533. 

ing  a  written  one,  Jordan  v.  Sawkins,         6  Baslcett  v.  Cafe,  4  De  G.  &  Sm. 
3  Bro.  C.  C.  388 ;   and  for  a  plea      388. 
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Part  III. 
Ch.  xi. 


How  the 
statute 
may  now 
be  taken 
advan- 
tage of. 

Not  by 
plea. 

Where 

statement 

of  claim 

does  not 

allege 

written 

contract. 


By  de- 
murrer. 


By  plead- 
ing the 
statute 
specially. 


The  bene- 
fit of  the 
statute 
must  be 
claimed 
distinctly. 


the  making  of  the  contract  in  fact,  and  not  of  its  legality 
or  its  sufficiency  in  law,  whether  with  reference  to  the 
Statute  of  Frauds  or  otherwise."  Pleas,  it  may  be  added, 
find  no  place  in  the  present  system  of  pleading. 

§  485.     From    these    provisions,   the   following   in- 
ferences have  been  or  may  be  drawn,  viz. — 

(1)  That  the  benefit  of  the  statute  can  no  longer  be 
had  by  plea. 

(2)  That  where  the  statement  of  claim  alleges  a 
contract  without  alleging  it  to  be  in  writing,  a  de- 
murrer will  not  now  lie,  but  the  statute  must  be 
specially  pleaded ; *  and  this  has  been  held  to  apply 
even  to  a  case  in  which  the  statement  of  claim  alleged 
circumstances  in  anticipation  of  an  objection  grounded 
on  the  statute,  and  these  circumstances  were  traversed 
by  the  defence.2 

(3)  That  where  the  statement  of  claim  itself  shows 
that  the  contract  was  not  in  writing,  and  does  not 
show  any  equitable  circumstances  taking  it  out  of  the 
statute,  then  the  statute  may  be  taken  advantage  of 
by  demurrer.  This  point  has  not  yet,  it  is  believed, 
been  the  subject  of  direct  decision.3 

(4)  That  where  a  pleading  states  a  contract  gene- 
rally, the  opposite  party's  proper  mode  of  claiming 
the  benefit  of  the  statute  is  to  plead  it  specially  in  his 
next  pleading. 

(5)  That  to  such  pleading  the  old  rule  applicable 
to  answers  applies,  viz.,  that  the  benefit  of  the  statute 
must  be  claimed  distinctly  and  unambiguously.  Under 
the  former  practice  it  was  held  that  when  the  answer 
alleged  that  no  formal  note  of  the  contract  was  made, 
and  denied  that  any  binding  contract  ever  existed, 
but  did  not  expressly  claim  the  benefit  of  the  statute, 


1  dealing  v.  King,  5  Ch.  D.  660, 663 ; 
Towle  v.  Topham,  37  L.  T.  308  ; 
Shardlow  v.  CbttmZZ,W.N.1881,p.2. 

2  Clarke  v.  dallow,  46  L.  J.  Q.  B. 
53,    See  also  Johnasson  v.  Boahote, 


2  Ch.  D.  298. 

3  It  appears  that  this  may  be  in- 
ferred from  the  decision  in  Vale  of 
Neath  Colliery  Co.  v.  Furness,  24 
W.  R.  631. 
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the  defendant  was  not  entitled  to  have  that  benefit  at  part  hi. 

the  hearing.1     It  is  not  necessary  that  the  defendant 

should  claim  the  benefit  in  the  very  words  of  the 
statute,  but  he  must  claim  it  in  words  equivalent,  so 
as  to  call  the  attention  of  the  other  party  to  the  cir- 
cumstance that  the  benefit  of  the  statute  is  claimed.2 

(6)  If  the  plaintiff  deliver  a  statement  of  claim,  and  where 

l-ic-t-iT  ir  n  •  defendant 

the  defendant  deliver  no  defence  or  demurrer,  it  ap- makes  de- 
pears  clear  that  the  defendant  cannot  set  up  the  statute  pleading, 
at  the  hearing  of  the  plaintiff's  motion  for  judgment, 
for  then  the  Court  is  to  give  such  judgment  as  upon" 
the  statement  of  claim  the  Court  shall  consider  the 
plaintiff  to  be  entitled  to.3 

(7)  If  the  plaintiff  indorse  his  writ  for  specific  per-  where  no 
formance  of  a  contract  and  deliver  no  statement  ofataii. 
claim,  and  the  defendant  deliver  no  defence,  it  would 

seem  equally  clear  that  the  defendant  cannot  have  the 
benefit  of  the  statute. 


ii.    What  satisfies  the  statute. 

§  486.  The  object  of  the  Statute  of  Frauds  being,  written 
as  regards  the  contracts  now  under  consideration,  to s 
prevent  the  mischief  arising  from  the  resort  to  parol  evi- 
dence to  prove  the  existence  and  the  terms  of  the  alleged 
contract,  it  is  obvious  that  the  mischief  is  avoided 
wherever  there  exists,  under  the  hand  of  the  party  sought 
to  be  charged,  a  written  statement  containing,  either 
expressly  or  by  necessary  inference,  all  the  terms  of  the 
contract, — that  is  to  say,  the  parties  (described  either  by 
names  or  descriptions  or  reference  sufficient  to  preclude 
any  fair  dispute  as  to  their  identity),4  the  subject-matter 

1  See  Skinner  v.  McDowall,  2  De  3  See  Ord.  XXIX.  r.  10. 

G.  &  Sm.  265.  .  *  Potter  v.  Duffield,  L.  E.  18  Eq.  4. 

2  Per  Wi"ram  V.C.  in  Beatson  v.  See  for  a  further  discussion  of  the 
Nicholson,  6  Jur.  621.  Of.  as  to  the  mode  of  description,  Part  III.  chap, 
distinctness  of  pleadingnowrequired,  iii.,  §  330  et  seq.,  where  the  cases  are 
Byrd  v.  Nunn,  7  Ch.  D.  284.  cited. 
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paetIH.  0f  the  contract,1  the  consideration,  and  the  promise,2 — and 


Ch.  xi. 


leaving  nothing  open  to  future  treaty. 


3 


Nature  of  §  487.  This  therefore  is  sufficient  to  satisfy  the  statute, 
document  and  provided  this  be  found,  no  formality  is  required,  nor 
teiiat  does  it  signify  at  all  what  is  the  nature  or  character  of  the 
document  containing  such  written  statement, — whether 
it  be  a  letter  written  by  the  party  to  be  charged  to  the 
person  with  whom  he  contracted,  or  to  any  other  person, 
or  a  deed,  or  other  legal  instrument,  or  an  affidavit.4 

The  question  of  what  is  necessary  to  be  settled,  and 
therefore  what  is  necessary  to  be  expressed,  in  order  that 
a  written  memorandum  shall  be  evidence  of  a  completed 
contract  will  be  found  more  fully  discussed  in  the 
chapter 5  on  the  Incompleteness  of  the  contract. 
The  writ-       8  488.     There  is  of  course  no  binding  contract  when 

ing  must       ,  .   .  .  _ 

express  a  the  writing  appears  only  to  be   terms  agreed  on  as  a 

contract    basis  for  a  contract,  and  not  the  contract  itself  ;6    or 

atThe18     where  it  provides  that  any  of  the  terms  are  afterwards 

the  memS  *°  ^e  settled,7  or  where  the  matter  is  unconcluded,  and 

randum     one  party  may  still  withdraw  his  consent ; 8  or  where 

signed,      there   appears    any  design  of  further   negotiation ; 9   or 

where  one  of  the  parties  was  at   the   time   when  the 

memorandum  was  signed — which  is  the  point  of  time  at 

which  the  statute  requires  the  plaintiff  to  prove  a  con- 


1  See  Nene  Valley  Drainage  Com-  ney  v.  Hardie,   I.   B.   8  Eq.   381 ; 
rnissioners  v.  Dunkley,  4  Ch.  D.   1,  Carrigy  v.  Brock  (collateral  contract), 
where  a  plan  on  which  the  parties  I.  B.  5  C.  L.  501. 
contemporaneously  with  their  signa-  «  Frost  v.  Moulton,  21  Beav.  596. 
ture  of  the  contract  (which  did  not  1  Wood  v.  Midgley,  5  De  G.  M.  & 
refer  to  any  plan),  signed  a  memo-  G.  41. 

randum  referring  to  the   contract,  s  Earl  of  Glengalv.  Barnard,!  Ke. 

was  held  to  be  sufficiently  incorpo-  769,   affirmed  as   Lord    Olengal    v. 

rated  with  the  contract,  and  to  con-  Thynne,  St.  Leon.  Law  of  Prop.  56. 

trol  the  description  in  it.  See  too  Hussey  v.  Home-Payne,  4 

2  Laytlwarp  v.   Bryant,  2    Bing.  App.  C.  311. 

N.  C.  735.  9  Tavmey  v.  Crowther,  3  Bro.  C.  C. 

3  Ogilvie  v.  Foljambe,  3  Mer.  53.  318  ;  Stratford  v.  Bosworth,  2  V.  & 
*  Barkworth  v.  Young,  4  Drew.  1,  B.  341  ;  Wilcox  v.  Bedhead,  28  W. 

14.  B.  795. 
6  Part  III.  chap.  iii.  And  see  Blalce- 
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eluded    contract    existing1 — incapable    of    contracting  paetIii. 

bindirigly.2     Therefore   where   the    purchaser's   solicitor ■ — — 

offered  25,000Z.  for  the  purchase  of  an  estate,  which  the 
defendant's  agent  accepted,  "subject  to  the  terms  of  a 
contract  being  arranged  between  his  [the  vendor's] 
solicitor  and  yourself,"  the  Court  considered  this  to  be  a 
contract  to  enter  into  a  contract  with  respect  to  which 
some  terms  were  already  agreed  on,  and  the  rest  were  to 
be  settled  by  future  arrangement,  and  that  if  they  could 
be  agreed  on,  this  was  to  become  a  valid  contract :  but 
such  a  contract  never  having  been  come  to,  the  Court 
dismissed  the  purchaser's  bill  asking  for  a  specific  per- 
formance.3 On  this  principle  the  approval  of  a  draft 
does  not  of  itself  constitute  a  contract.4 

§  489.     The  Court  will  refuse  to  act  even  where  it  Treaty 
only    "  rests  reasonably  doubtful  whether  what  passed  on  y" 
was  only  treaty,  let  the  progress  towards  the  confines  of 
agreement  be  more  or  less."  5 

§  490.  But  the  mere  fact,  though  appearing  on  the  a  formal 
paper,  that  a  more  formal  contract  is  intended  to  be  tended. 
executed,  will  not  prevent  a  paper  duly  signed  and  con- 
taining all  the  terms  from  being  a  contract,  any  more 
than  will  a  reference  to  deeds  thereafter  to  be  executed.6 
Therefore  where  A.  wrote  to  B.,  "  I  offer  you  3000Z.  for 
the  estate,"  and  B.  replied,  "  I  accept  your  offer,  and  if 

1  Munday  v.  Asprey,  13  Ch.  D.  at      with  the  judgments  of  the  Court  of 
p_  857.  Appeal  in  S.  C.  8  Ch.  D.  675  et  seq. 

2  Avery  v.  Griffin,  L.  E.  6  Eq.      See  also  Hudson  v.  Buck,  7  Ch.  D. 

606.  683- 

3  Honeyman  v.  Marryat,  21  Beav.  4  Doe  d.  Lamboum  v.  Pedgriph,  4 
14  ;  S.  C.  6  H.  L.  C.  112.    See  too  Car.  &  P.  312. 

Winn  v.  Bull,  7  Ch.  D.  29.  Whether  5  Per  Lord  Eldon  in  Huddleston 

the  expression  in  the  memorandum  v.  Briscoe,  11  Ves.  592. 

■that  the  contract  is  subject  to  the  6  Fowle  v.  Freeman,  9  Ves.  351 ; 

approval  of  the  title  by  the  pur-  Kennedy  v.  Lee,  3  Mer.  441.     See  per 

chaser's  solicitor  is  enough  to  make  Lord    Cranworth    in    Bidgway    v. 

the    contract     conditional    appears  Wharton,  6  H.  L.  C.  264  ;  per  Lord 

doubtful.    Compare  the  observations  Langdale  M.R.  in  Thomas  v.  Bering, 

of  Lord  Cairns  in  Eu'ssey  v.  Home-  1  Ke.  741  ;  Cowley  v.  Watts,  17  Jur. 

Payne,  4  App.  C.  at  pp.  321,  322,  172  ;  and  supra,  §  280. 

Q 
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part  hi.  y0U  approve  of  the  inclosed,  sign  the  same,  and  I  will 

: — —  on  receipt  of  the  deposit  sign  you  a  copy,"  (the  inclosure 

was  not  produced),  the  Court  held  that  there  was  a  bind- 
ing contract,  and  treated  the  inclosure  as  a  mere  means 
of  carrying  that  contract  into  effect :  x  and  in  another 
case,  a  correspondence  about  the  taking  of  a  house  was 
held  to  constitute  a  sufficient  contract,  though  the  agent 
of  the  lessor  accepted  the  offer  thus,  "  These  terms  I 
have  submitted  to  Mrs.  S.,  and  I  am  authorized  to  say 
they  are  accepted,  and  that  her  solicitor  will  draw  up  a 
proper  agreement  for  signature,  which  I  will  forward  to 
you."2 
where  the  §  491.  But  wherever  the  formal  contract  contem- 
ment  not  plated  is  to  be  anything  more  than  merely  ancillary  to 
in  mg  the  real  contract, — wherever  any  new  term  not  expressed 
or  implied  in  the  earlier  contract  might  be  introduced 
into  the  formal  one,  the  first  document  will  not  by  itself 
be  binding.  And  wherever  the  concluded  nature  of  the 
arrangement  does  not  evidently  appear  on  the  writings, 
the  fact  that  a  subsequent  and  more  formal  contract  was 
intended  to  be  entered  into  will  be  strong  evidence  that 
the  previous  negotiations  were  not  intended  to  amount 
to  a  contract.3 
chin-  §  492.     In  the  case  of  Chinnock  v.  The  Marchioness 

The  Mar-  °f  Ely*  the  plaintiff  had  proposed  certain  terms  of  pur- 
'Pmy!  cnase  to  the  defendant's  agents,  who  had  replied  to  the 
plaintiff  that  they  were  instructed  by  their  client  to 
proceed  with  the  sale  to  him,  and  that  a  draft  contract 
was  being  prepared  and  would  be  forwarded  to  him  for 
approval  in  a  few  days.  It  was  contended  on  the  plain- 
tiff's behalf  that  this  letter  clearly  recognized  the  fact 
that  there  had  been  a  complete  sale  to  him,  and  also 
amounted  to  a  distinct  acceptance  of  certain  terms  pre- 

1  Oibbins  v.  North  Eastern  Metro-  3  Ridgway  v.  Wharton,  6  H.  L.  C. 
politan  Asylum  District,  11  Beav.  1.  238,  and  particularly  pp.  268,  305. 

2  Skinner  v.  M'Dowall,  2  De  G.  &  4  4  De  G.  J.  &  S  638. 
Sra.  265. 
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viously  stated  by  him  in  writing.     But  it  was  held  by  P£KT  I}1- 

Lord    Westbury   that    the    true  meaning  of  the  letter 

was  that  the  defendant  was  willing  to  accept  the  plain- 
tiff's terms,  if  the  plaintiff  would  agree  to  the  draft  con- 
tract about  to  be  sent  to  him.  "  I  entirely  accept," 
said  his  Lordship,1  "  the  doctrine  contended  for  by  the 
plaintiff's  Counsel,  and  for  which  they  cited  the  cases  of 
Fowle  y.  Freeman,7,  Kennedy  v.  Lee,3  and  Thomas  v. 
Dering*  which  establish,  that  if  there  had  been  a  final 
agreement,  and  the  terms  of  it  are  evidenced  in  a  manner 
to  satisfy  the  Statute  of  Frauds,  the  agreement  shall  be 
binding,  although  the  parties  may  have  declared  that  the 
writing  is  to  serve  only  as  instructions  for  a  formal 
agreement,  or  although  it  may  be  an  express  term  that  a 
formal  agreement  shall  be  prepared  and  signed  by  the 
parties.  As  soon  as  the  fact  is  established  of  the  final 
mutual  assent  of  the  parties  to  certain  terms,  and  those 
terms  are  evidenced  by  any  writing  signed  by  the  party 
to  be  charged  or  his  agent  lawfully  authorized,  there 
exist  all  the  materials,  which  this  Court  requires,  to  make 
a  legally  binding  contract.  But  if  to  a  proposal  or  offer 
an  assent  be  given  subject  to  a  provision  as  to  a  contract, 
then  the  stipulation  as  to  the  contract  is  a  term  of  the 
assent,  and  there  is  no  agreement  independent  of  that 
stipulation." 

8  493.     The  law  upon  this  point  has  been  summa-  The  law 

stated  by 

rized  as  follows  by  Jessel  M.R. : 5 —  jessei 

"  It  comes,  therefore,  to  this,  that  where  you  have  a M,E- 
proposal  or  agreement  made  in  writing  expressed  to  be 
subject  to  a  formal  contract  being  prepared,  it  means 
what  it  says  ;   it  is  subject  to  and  is  dependent  upon  a 
formal  contract  being  prepared.    When  it  is  not  expressly 

1  4  De  G.  J.  &  S.  645.  See  Runvmens  v.  Robins,  3  De  G.  J. 

2  9  yes_  35i_  &  S.  88  ;  Oxford  v.  Provand,  L.  E.  2 

3  3  jjer-  44i_  P.  C.  135  ;   Watts  v.  Ainsworth,  31 

4  x  Ke.  729,  L.  J.  Ex.  448  ;  Heyworth  v.  Knight, 
s  In  Winn  v.  Bull,  7  Ch.  D.  at  p.  32.  33  L.  J.  C.  P.  298. 

Q2 
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part  in.  stated  to  be  subject  to  a  formal  contract  it  becomes  a 

'—^  question  of  construction,  whether  the  parties  intended 

that  the  terms  agreed  on  should  merely  be  put  into 
form,  or  whether  they  should  be  subject  to  a  new  agree- 
ment the  terms  of  which  are  not  expressed  in  detail." 

In  that  case  accordingly  a  writing  purporting  to  be  a 
contract  for  a  loan,  but  expressed  to  be  "  made  subject 
to  the  preparation  and  approval  of  a  formal  contract," 
was  held  not  to  be  a  concluded  contract.1 
Cnmieyv.      §  494.     "  If,"  said  Jessel  M.E.  in  another  case,  "there 
'  mJ        is  a  simple  acceptance  of  an  offer  to  purchase,  accom- 
panied by  a  statement  that  the  acceptor  desires  that  the 
arrangement  should  be  put  into  some  more  formal  terms, 
the  mere  reference  to  such  a  proposal  will  not  prevent 
the  Court  from  enforcing  the  final  agreement  so  arrived 
at.     But  if  the  agreement  is  made  subject  to  certain 
conditions  then  specified  or  to  be  specified  by  the  person 
making  it,  or  by  his  solicitor,  then,  until  those  conditions 
are  accepted,  there  is  no  final  agreement  such  as  the 
Court  will  enforce."  2 
Solicitors       §  495.     In  a  case  in  which  estate  agents  received  an 
parePcon-  offer  for  sale,  and  replied  that  they  were  instructed  to 
traet-        accept  it,  and  had  asked  their  principal's  solicitor  "  to 
prepare  contract,"  it  was  held  that  notwithstanding  these 
words  the  acceptance  was  complete.3 
Rossiter        S  496.     In  the  case  of  Rossiter  v.  Miller*  the  agent  of 

v.  Miller. 

the  plaintiffs  (vendors)  wrote  to  the  defendant  (purchaser) 
reciting  a  parol  offer  which  the  defendant  had  made  to 
him,  and  accepting  it  on  behalf  of  the  plaintiffs,  and  said : 
"  I  have  requested  Messrs.  H.  &  M.  to  forward  you  the 
agreement  for  purchase."    The  purchaser  replied  in  terms 

1  See  too  Brien  v.  Swainson,  1  L.  4  3  App.  C.  1124,  reversing  the 
R.  Ir.  135.  decision  of  the  Court  of  Appeal,  5 

2  Crossley  v.  May  cock,  L.  E.  18  Eq.  Ch.  D.  648.     Cf.  the  observations  of 
at  p.  181.  James  L.J.  in  Smith  v.   Webster,  3 

3  Bonnewell  v.  Jenkins,  8  Ch.  D.  Ch.   D.   at  p.   56,   and  distinguish 
70.  Brien  v.  Swainson,  1  L.  R.  Ir.  135. 
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of  acceptance  ;  and  it  was  held  by  the  House  of  Lords  part  hi. 

that  the    contract    was    complete,  notwithstanding    the : — — 

expressed  intention  to  forward  a  formal  contract. 

§  497.  The  statute  requiring  that  the  agreement,  or  Signed 
the  memorandum  or  note  thereof,  shall  be  signed  by  the  party? 
party  to  be  charged  therewith,  or  his  agent,  and  not 
requiring  that  it  shall  be  signed  by  both  parties  to  the 
contract,  it  has  been  held  both  in  the  Courts  of  Equity  ' 
and  Common  Law,2  that  a  signature  by  the  party  against 
whom  the  contract  is  sought  to  be  enforced  is  sufficient. 

§  498.  The  statute  requires  a  signature  and  not  a  Signature. 
subscription ; 3  therefore  all  that  is  requisite  to  satisfy 
the  statute  as  to  the  signature  is,  that  the  name  be 
inserted  by  the  party  in  such  a  manner  as  to  govern  and 
authenticate  the  entire  instrument.  Accordingly,  a  letter 
beginning  "Mr.  Foljambe  presents  his  compliments"  was 
held  duly  signed.4  The  same  was  the  case  where  A. 
wrote  "A.  has  agreed,"  etc;5  and  where  B.  wrote  "A. 
agreed  with  B.,"  etc.6  An  affidavit  made  by  a  person 
has  been  also  held  sufficient.7 

§  499.     The  signature  must  be  the  actual  writing  of  Must  be 
the  name,  or  the  doing  of  some  act  intended  by  the  of  the 
person  to  be  equivalent  to  the  actual  signature  of  the  name' 
name,  such  as  a  mark   by  a  marksman.     Therefore   a 
letter  beginning  "  My  dear  Bobert,"  and  concluding  with 
the  words  "Do  me  the  justice  to  believe  me  the  most 
affectionate  of  mothers,"  was  held  not  to  be  signed  within 
the  statute.8 

§  500.     A  signature  in  pencil  is  not  necessarily  delibe-  in  pencil, 
rative,  and  may  be  equally  binding  within  the  statute  as 

1  See  supra,  §  449.  4  Ogilvie  v.  Foljambe,  3  Mer.  53. 

2  Egerton  v.  Mathews,  6  East,  307 ;  6  Propert  v.  Parker,  1  R  &  My. 
Allen  v.  Bennet,  3  Taunt.  169;  Lay-  625.  See  also  Western  v.  Russell,  3 
tlwarp  v.  Bryant,  3  Bing.  N.  0.  735.  V.  &  B.  187;  Morison  v.  Tumour, 
See  the  editors'  n.  to  Sweet  v.  Lee,  3  18  Ves.  175. 

Man.  &  Gr.  462.  6  Bleahley  v.  Smith,  11  Sim.  150. 

3  Per  Lord  Westbury  in  Caton  v.  7  Barkworth  v.  Young,  4  Drew.  1, 
Caton,  L.  R.  2  H.  L.  142.                           8  Selby  v.  Selby,  3  Mer,  2, 
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paktIii.  one  in  ink.1     And  even  a  printed  name  may  avail;  so 

'-^—  that  where  a  vendor  inserted  in  a  printed  invoice  with 

n  print.  j^g  name  on  ^  ^\e  name  of  the  purchaser,  it  was  held 
that  there  was  such  a  ratification  and  adoption  of  the 
printed  name  as  made  it  a  signature,  and  satisfied  the 
statute.2  In  like  manner  a  stamp  may  no  doubt  be  used 
for  the  purpose  of  signing.3  And  the  writing  of  the 
name  of  the  sender  of  a  telegram  by  the  telegraph  clerk, 
where  the  sender  had  himself  signed  the  instructions  for 
the  message,  has  been  held  to  be  a  good  signature  by  an 
agent  in  that  behalf.4 
initials.         It  seems  too  that  the  setting  down  of  the  initials  may 

be  a  sufficient  signature.5 
How  far  §  501.  It  cannot  be  denied  that  there  is  some  conflict 
signneces-  0I"  authority  on  the  question  how  far  the  writing  of  his 
Bary'  name  by  the  party  must  be  with  the  intent  of  signing. 
There  is  authority  for  the  proposition  that  such  a  writing, 
even  with  a  different  intent,  may  amount  to  a  binding 
signature.  "  It  has  been  decided/'  said  Lord  Eldon 
(then  Lord  Chief  Justice  of  the  Court  of  Common  Pleas), 
"  that  if  a  man  draw  up  an  agreement  in  his  own  hand- 
writing, beginning  '  I,  A.B.  agree,  &c.,'  and  leave  a  place 
for  a  signature  at  the  bottom,  but  never  sign  it,  it  may  be 
considered  as  a  note  or  memorandum  in  writing  within 
the  statute.  And  yet  it  is  impossible  not  to  see  that  the 
insertion  of  the  name  at  the  beginning  was  not  intended 
to  be  a  signature,  and  that  the  paper  was  meant  to  be 
incomplete  until  it  was  further  signed  ;  "  6  and  in  a  sub- 
sequent case  his  Lordship  said  :  "  It  is  true,  that,  where  a 

1  Lucas  v.  James,  7  Ha.  410,  419.        William  III. 

2  Schneider  v.  Norris,  2  M.  &  S.  4  Godwin  v.  Francis,  L.  R.  5  C.  P. 
286  ;  per  Lord  Eldon  in  Saunderson      295. 

v.  Jackson,  2  B.  &  P.  239  ;  Torret  v.  s  See  Phillimore  v.  Barry,  1  Ca. 

Cripps,  27  W.  R.  706  ;  48  L.  J.  Ch.  513 ;  Jacob  v.  Kirk,  2  Moo.  &  R. 

567.  221 ;   Sweet  v.  Lee,  3  Man.  &  Gr. 

3  Bennett  v.  Brumfitt,  L.  R.  3  C.  P.  452  ;— cited  St.  Leon.  Vend.  116. 
28.     See  also  1  Mad.  Ch.  376,  and  6  In  Saimderson  v.  Jackson,  2  B.  & 
the  illustration  there  given  from  the  P.  239;  referring  apparently  to  Knight 
stamping  of  Letters  Patent  by  King  v,  Cuckford,  1  Esp.  190  (Eyre  C.J.). 
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party,  or  principal,  or  person  to  be  bound,  signs  as,  what  part  nr. 

he  cannot  be,  a  witness,  he  cannot  be  understood  to  sign : — — 

otherwise  than  as  principal."  1 

But  in  other  cases  the  Courts  have  had  regard  to  the 
intention  of  the  writing  alleged  to  operate  as  a  signature. 
The  Court  of  Queen's  Bench  on  this  ground  held  that  a 
person  capable  of  being  a  witness,  and  signing  as  such, 
will  not  be  bound  by  the  instrument  as  a  party,  or  as 
agent  of  a  party  :2  and  where  the  names  were  written  at 
the  beginning  of  a  paper  embodying  a  contract  which 
concluded  with  the  words  "  as  witness  our  hands,"  and 
no  signatures  followed,  it  was  considered  by  the  Court  of 
Common  Pleas  not  to  satisfy  the  statute,  because  the 
concluding  words  evidently  showed  an  intention  that  the 
paper  should  be  signed  at  the  foot.3 

§  502.     Some  points  however  are  clear.     It  is  clear  incidental 
that  the  incidental  introduction  of  his  name  by  the  party  tion  of 
to  be  charged  for  some  distinct  and  different  purpose  will  efferent 
not  do  :  as  where  A.  wrote  on  a  memorandum  for  a  lease  PurPose- 
the  words  "  the  rent  to  be  paid  to  A  :  "  it  was  held  to  be 
no  signature  by  him.4 

"  I  adhere,"  said  Lord  Selborne  in  the  House  of  Lords,5  Th-e  sta- 

'  ...  tate  a 

"  to  what  I  said,  when  sitting  in  the  Court  of  Chancery,  weapon  of 

■  defence 

in  the  case  of  Jervis  v.  Ber ridge,6  that  the  Statute  of  not  of  - 
Frauds  '  is  a  weapon  of  defence,  not  offence,'  and  '  does 
not   make  any  signed  instrument  a  valid  contract  by 
reason  of  the  signature,  if  it  is  not  such  according  to  the 
good  faith  and  real  intention  of  the  parties/  " 

1  Coles  v.    Trecothick,   9  Ves.   at  of  Lord  St.  Leonards,  Vend.  116. 

p.    251.     In    Welford    v.    Beazeley  3  Hubert  v.  Treherne,  3   Man.   & 

(3   Atk.    503)   it  appears   that   the  Gr.  743 ;  S.  C.  s.n.  Hubert  v.  Turner, 

person  who  subscribed  the  articles  4  Scott,  N.  S.  486.    Cf.  Beg.  v.  Tart, 

as  witness,  and  was    held    bound  28  L.  J.  Q.  B.  173. 

by  the  signature,  was  not  a  party  4  Stokes  v.   Moore,    1    Cox,   219  ; 

to  the  articles.  Hawkins  v.  Holmes,  1  P.  Wms.  770. 

v.  Archer,  2  A.  &  E.  500,  5  In  Hussey  v.  Home-Payne,  4  App. 


where  the  Court  doubted  the  above      C.  at  p.  323. 

dictum  of  Lord  Eldon  in  Coles  v.  s  L.  K.  8  Ch.  at  p.  360. 

Trecothick ;  but  see  the  observations 
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Part  in.      §  503.     The  same  principle  was  affirmed  by  the  House 

: — —  of  Lords  in  the  case  of  Caton  v.  Caton,1  where  specific 

CatmJ'  performance  was  sought  of  certain  heads  of  arrangement 
set  out  in  a  written  memorandum  and  there  called  "  con- 
ditions as  a  basis  for  a  marriage  settlement  mutually- 
agreed  upon  in  the  event  of  marriage  between  the  under- 
mentioned parties ;  "  the  parties  so  referred  to  being  the 
plaintiff,  then  a  widow,  and  the  writer  of  the  memo- 
randum, who  subsequently  became  her  husband,  and 
whose  estate  was  sought  to  be  charged.  The  document 
was  not  signed  by  the  writer,  but  his  name  and  initials 
appeared  incidentally  in  several  parts  of  it ;  and  it  was 
argued  for  the  plaintiff  that  his  name  and  initials  occur- 
ring as  they  did  below  the  words  "undermentioned 
parties "  were  sufficiently  connected  with  those  words 
to  enable  the  Court  to  treat  the  document  as  a  memo- 
randum signed  by  him  within  the  statute.  The  argu- 
ment however  was  unsuccessful.  "  If,"  said  Lord  West- 
bury,  in  the  course  of  his  speech,2  "  a  signature  be  found 
in  an  instrument  incidentally  only  or  having  relation  and 
reference  only  to  a  portion  of  the  instrument,  the  signa- 
ture cannot  have  that  legal  effect  and  force  which  it 
must  have  in  order  to  comply  with  the  statute,  and  to 
give  authenticity  to  the  whole  of  the  memorandum." 
Actual  8  504.     On  the  other  hand,  it  seems  that  if  there  be 

signature  .     .  .  , 

•with  in-     an  actual  signature  written  with  the  intention  of  signing 

auttienti-   or  authenticating  the  document,  it  is  not  the  less  opera- 

cate  the    t-ye  because  the  signature  was  attached  for  a  purpose 

meat.       different  from  that  of  satisfying  the  statute.3     Thus,  in  a 

recent  case  in  the  Queen's  Bench  Division,  the  signature 

by  the  chairman  of  a  board  of  directors  in  their  minute 

book,   pursuant  to  the  67th  section  of  the  Companies 

Act,  1862,  of  a  resolution  of  the  board  to  the  effect  that 

a  particular  draft  contract  should  be  engrossed  and  exe- 

1  L.  R.  2  H.  L.  127.  in  Hussey  v.  Horne-Payne,  4  App.  C. 

2  L.  R.  2  H.  L.  at  p.  143.  at  p.  323, 
8  See  however  per  Lord  Sejborne 
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cuted,  was  held  to  operate  as  a  sufficient  signature  within  part  hi. 

the  statute,  so  as  to  bind  the  company  to  an  admission  of '- — — 

the  contract,  notwithstanding  that  the  chairman's  signa- 
ture had  been  put  to  the  minute  merely  in  order  to  verify 
its  accuracy  and  without  any  intention  of  attesting  or 
verifying  the  contract.1  "  The  question,"  said  Lush  J. 
in  delivering  the  judgment  of  the  Court,  "  is  not  what  its 
[the  minute's]  object  was,  but  whether  it  was  a  written 
and  signed  statement  of  the  contract."2 

§  505.     But  in  another   case,  that  of  Eley  v.    The  my  v. 
Positive  Government  Security  Life  Assurance  Co.,3  the  the $'!' 
question  being  whether  a  clause  contained  in  the  Articles  ^urance 
of  Association  of  a  company,  to  the  effect  that  a  particu- 
lar person  should  be  the  solicitor  of  the  company,  was  a 
contract  with  this  person,  the  Judges  of  the  Exchequer 
Division  held  that  if  it  was  such  a  contract  at  all,  the 
signatures  affixed  to  the  Articles  having  been  affixed  alio 
intuitu  could  not  satisfy    the    statute.       In   the    Court 
above*   the   case   was   disposed   of  irrespective    of  the 
statute,  on  the  ground  that  the  Articles  of  Association 
were  a  matter  between  the  shareholders  inter  se  or  the 
shareholders  and  the  directors,  and  did  not  create  any 
contract  between  the  solicitor  and  the  company. 

S  506.     It  is  submitted  that  no  writing  of  a  name  at  Sugges- 

,       ,        .        .  .         ,  ,.  .  tion  as  to 

the  beginning,  or  end,  or  in  the  course  of  a  paper,  is  a  the  true 
signature  within  the  statute,  unless  the  Court  conclude  pnnoip  e- 
that  it  was  there  placed  with  the  intention  of  authenti- 
cating the  entire  paper  :  but  that  if  there  be  such  a 
writing  of  a  name,  it  is  immaterial  whether  the  signature 
was  attached  with  the  intention  of  evidencing  the  con- 
tract or  for  any  other  purpose  whatever.  All  motives, 
objects,  and  purposes  beyond  that  of  authenticating  the 
paper  are  immaterial.5 

1  Jones  v.  Victoria  Graving  Dock  *  1  Ex.  D.  88. 

Co    2  Q.  B.  D.  314.  5  See  tne  judgments  in  Bailey  v. 

*  2  Q.  B.  D.  at  p.  324.  Sweeting,  9  C.  B.  N,  S.  843. 
«  1  Ex.  D.  20. 
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past  iii.      §  507.     Where  the  contract  purports  to  be  signed  by 


Ch.  xi 


Agent. 


an  agent,  it  must  be  alleged  and  proved  by  the  plaintiff 
that  the  person  who  signed  as  agent  was  authorized  to 
act  as  agent  for  the  purpose  of  concluding  a  binding 
contract  of  the  nature  of  the  contract  set  up.1  It  is  not 
enough  in  the  case  of  a  sale  that  the  agent  was  appointed 
to  negociate  for  a  sale :  it  is  not  enough  that  he  was 
appointed  as  the  person  to  whom  intending  purchasers 
were  to  apply  to  treat  and  see  the  property  :2  and  further 
it  has  been  held  that  a  written  request  by  the  owner  of 
freeholds  to  procure  a  purchaser  for  them,  and  to  adver- 
tise them  at  a  certain  price,  is  no  authority  to  enter  into 
an  open  contract  of  sale,  and  is  probably  no  authority  to 
contract  for  sale  at  all.3 
Howap-        8  508.     As  the  statute  does  not  require  an  agent  for 

pointed.  °  ......    ° 

signing  a  contract  to  be  appointed  in  writing,  the  general 
law  applies  in  such  cases,  and  consequently  the  appoint- 
ment may  be  made  as  well  by  parol  as  by  writing.4 

where  the      8  509.     The  Court  may  conclude  in  favour  of  the 

Court  will        s         .  ,,,      ,„      ^ 

conclude    agency  in  any  oi  the  following  ways  : — 

SthI°UI  (1.)  The  Court  may  come  to  this  conclusion  from 

^d-07  t  direct  evidence,  oral  or  written,  of  the  appointment;  or, 

evidence.  (2.)  By  inference  from  the  acts,  letters,  or  conduct 

'•  '"  '  of  the  parties,  or  from  their  relations  to  one  another, 


ence. 


or,  in  short,   from  any  evidence  legitimately  raising 
the  inference  of  agency.5 

3'ntetTri'  (3")  ^n  a^e§e(^  principal,  though  he  may  in  fact 

have  given  no  authority  to    the  alleged  agent,  may 

1  Slore  v.  Sutton,  3  Mer.  23V;  Ves.  234, 250  ;  ffiiwn  v.  CooJce,  1  Sch. 
Ridgway  v.  Wharton,  3  De  G.  M.  &  &  Lef.  22  ;  Emmerson  v.  Heelis,  2 
G.  677  ;  6  H.  L,  C.  238  ;  Firth  v.  Taunt.  38  ;  per  Tindal  C.J.  in  Acebal 
Greenwood,  1  Jur.  N.  S.  806  (Wood  v.  Levy,  10  Bing.  at  p.  378  ;  Heard  v. 
V.C.);  Rice  v.  O'Connor,  12  Ir.  Ch.R.  Pilley,  L.  R.  4  Ch.  548;  Gave  v. 
424,  overruling  S.  C.  11  Ir.  Ch.  R.  510.  Mackenzie,  46  L.  J.  Ch.  564. 

2  Godwin  v.  Brind,  L.  R.  5  C.  P.  5  Dyas  v.  Cruise,  2  Jon.  &  L. 
299  n.  461  ;    Sharp  v.  Milligan,  22  Beav. 

3  Hamerv.  S/iarfi,L.  R.  19Eq.l08.  606;  Pole  v.  Leask,  28  Beav.  562, 

4  Waller  v.  Hendon,  5  Vin.  Abr.  affirmed  in  D.  P.  33  L.  J.  Ch.  155  ; 
524,  pi.  45  ;    Coles  v.  Trecothick,  9  Eossiter  v.  Miller,  3  App.  C.  1124. 
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by  representations  which  he  has  made  to  the  other  part  hi. 

party,  or  by  inducing  him  to  lay  out  money  on  the — '— 

faith  of  the  alleged  agency,  be  estopped  from  denying 
the  agency.1 

(4.)  Ratification   may   take   the   place   of  agency.  *•  Rat!fi- 
Here  the  maxim  applies,  omnis  ratihabitio  retrotrahi- 
tur  et  mandato  cequiparatur,  and  therefore  the  sub- 
sequent ratification  of  a  contract,  entered  into  by  a 
person  then  unauthorized  as  agent,  takes  it  out  of  the 
statute ; 2  and  this  ratification  need  not   be  by  any 
express  act ;  it  is  enough  if  the  party  whose  authority 
is  required  take  the  benefit  of  the  contract,  or  even  if, 
with  a  full  knowledge  of  it,  he  passively  acquiesce  in  it 
for  a  length  of  time  longer  than  that  reasonably  to  be 
allowed  for  the  expression  of  dissent.3     But  it  will  not 
be  implied  from  vague  expressions  to  a  third  person.4 
§  510.     For  a  valid  ratification  it  is  necessary  that  Essentials 
the  person  who  ratifies  the  contract  should  have  been  °atifica-d 
in  existence  at  its  date ; 5  and  further,  that  he  should  be tlon- 
the  person  in  whose  name  the  agent  has  professed  to  act.6 
Thus,  where  the  pretended  agent  professed  to  contract  in 
writing  on  behalf  of  a  married  woman,  it  was  held  that 
the  husband  could  not  ratify  the  contract,  as  he  had  not 
been  named  as  a  principal.7 

§  511.     It  is  now   clearly  decided  that,  at  sales  by  Auc- 
auction,  auctioneers  are  agents  of  the  purchaser  as  well  as  1"nr' ' 

1  Ridgway  v.  Wharton,  6  H.  L.  C.      p.  778. 

238,  297  ;  per  Lord  Cranworth  in  *  Ridgway  v.  JVharton,  6  H.  L.  C. 

Bamsden  v.  Dyson,  L.  E.  1  H.  L.  at  238. 

p   i5g_  5  Kelner  v.  Baxter,  L.  B.  2  C.  P. 

2  Maclean  v.  Dunn,  4  Bing.  722  ;  174  ;  Scott  v.  Lord  Ebury,  L.  E.  2 
Ridgway  v.  Wharton,  6  H.  L.  C.  238,  C.  P.  255 ;  Melhado  v.  Porto  Allegre 
29B.     See  too  Fitzmaurice  v.  Bayley,  Railway  Co.,  L.  B.  9  C.  P.  503. 

6  El.  &  Bl.  868,  8  ib.  664,  9  H.  L.  6  Wilson  v.  Tumman,  6  Man.  & 

q  7g_  Gr.  236  ;    per  Parke  J.  in  Vere  v. 

3  Bigg  v.  Strong,  3  Sm.  &  O.  592,  Ashby,  10  B.  &  0.  at  p.  298. 
affirmed    6    W.    E.    536  ;    Bice    v.  '  Saunderson  v.  Griffiths,  5  B.  &  C. 
O'Connor,  12  Ir.   Ch.   E.  424,  434.  909  ;  and  see  Brook  v.  Hook,  L.  E.  6 
And    see  per    Lord    Hatherley  in  Ex.  89. 

Phillips  v.  Homfray,  L.  E,  6  Ch.  at 
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Part  in.  of  the  vendor.1  This  conclusion  seems  to  have  been  arrived 
'■ — —  at  from  the  necessity  of  the  case,  and  the  peculiar  nature 


of  the  mode  of  sale.2  "  The  nature  of  the  proceeding 
by  auction, — "said  Lord  Langdale  M.E.,3  "the  bidding 
for  the  purpose  of  making  the  purchase — the  necessity  of 
making  a  statement  of  the  bidding — the  direction  to  the 
auctioneer  to  write  down  the  bidding,  which  is  perhaps 
involved  in  the  very  process  of  bidding,  and  some  other 
circumstances  afford  intelligible  ground  for  the  decision 
in  Emmerson  v.  Ueelis*  and  the  approbation  which  has 
since  been  bestowed  upon  it."  "Where  this  necessity  does 
not  exist,  as  in  a  subsequent  purchase  in  private  from  the 
auctioneer,  no  such  agency  arises.5  But  where,  after  an 
unsuccessful  sale  by  auction,  but  before  the  auctioneer 
had  left  the  rostrum,  a  purchaser  ascertained  from  the 
auctioneer's  clerk  the  amount  of  the  reserved  bidding, 
and  agreed  to  take  the  property  at  that  price,  and  signed 
a  bidding  paper  for  it,  but  subsequently  denied  the 
authority  of  the  auctioneer  to  act  as  the  vendors'  agent, 
it  was  held  impossible  for  him  to  contend  that  the  sale 
ought  not  to  be  treated  as  one  by  auction.6 
Authority  §  512.  In  order  to  prove  that  the  auctioneer  on  a 
tioneer.  sale  by  auction  was  the  vendor's  agent,  it  is  only  necessary 
to  prove  by  whose  instructions  he  acted  ; 7  and  it  seems 
that  after  the  hammer  has  fallen  the  vendor  is  not 
entitled  to  revoke  the  authority  of  the  auctioneer,  although, 
at  the  time  when  the  vendor  seeks  to  revoke  it,  no  written 
contract  has  been  signed.8 

1  Emmerson  v.  Heelis,  2  Taunt.  3  In  Earl  of  Glengal  v.  Barnard, 
38  ;  White  v.  Proctor,  4  Taunt.  209 ;      1  Ke.  at  p.  788. 

Kemeys  v.  Proctor,  3  V.  &  B.  57  ;  S.C.  i  2  Taunt.  38. 

1  J.  &  W.  350 ;  Buchmaster  v.  Harrop,  5  Mews  v.  Oarr,  1  H.  &  N.  484. 

7  Ves.  341  ;  S.  C.  13  Ves.  456  ;  Ken-  6  Else  v.  Barnard,  28  Beav.  228: 

worthy  v.  Schofield,  2  B.  &  C.  945  ;  7  Consider  Pike  v.  Wilson,  1  Jur. 

Edgell  v.  Day,  L.  R.  1  C.  P.  80,  84  ;  N.  S.  59. 

clBartlettv.  Purnell,  4  A.  &  E.  792.  s  Bay  v.    Wells,   30   Beav.    220. 

2  Gosbell  v.  Archer,  2  A.  &  E.  500  ;  See  further,  as  to  the  auctioneer's 
Earl  of  Glengal  v.  Barnard,  1  Ke.  788,  authority,  McMullen  v.  Helberg, 
affirmed  in  D.  P.  as  Lord  Glengal  v.  I.  R.  6  C.  L.  at  p.  465  ;  Brett  v. 
Thynne,  St.  Leon.  Law  of  Prop.  56.  Clowser,  5  C.  P.  D.  at  p.  386. 
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§  513.     As  an  agent  may  not  without  express  autho-  p^Tx™- 

rity  delegate  his  authority  to  another,  an  auctioneer  can 

not  without  permission  appoint  another  to  conduct  the  agent. 
sale,1  and,  for  the  same  reason,  the  clerks  of  agents  are 
not  agents  for  the  principal,  unless  the   principal   has 
assented  to  their  acting  as  such.2     The  auctioneer's  clerk  Auo- 

°  tioneer  s 

at  an  auction  will  be  held  to  have  been  the  purchaser's  clerk. 
agent  for  the  purpose  of  entering  his  name  at  the  time  of 
the  sale  in  a  book,  3  if  it  can  be  shown  that  the  pur- 
chaser, by  word,  sign,  or  otherwise  authorized  the  making 
of  such  entry :  and  even  in  the  absence  of  any  proof 
of  such  authority,  there  appears  to  be  general  custom 
investing  the  auctioneer's  clerk  with  it.4 

§  514.  In  one  case,  a  solicitor  employed  in  a  Solicitor. 
marriage-treaty,  who  drew  up  a  minute  of  the  arrange- 
ment come  to  at  an  interview,  was  held  not  to  be  an 
agent  lawfully  authorized  to  bind  the  parties,  so  as  to 
make  the  insertion  of  their  names  in  the  minute  a 
signature  within  the  statute  ; 5  nor  has  a  solicitor,  in- 
structed on  behalf  of  one  of  the  parties  to  prepare  a 
formal  contract,  authority  to  act  as  his  client's  agent  for 
the  purpose  of  signing  any  memorandum  or  note  of  the 
contract  within  the  statute.6 

§  515.     A  telegraph  clerk  despatching  a  message  from  Telegraph 
written  instructions  of  the  party  sought  to  be  charged0' 
has  been  held  the  agent  of  such  party  for  the  purpose 
of  signing  his  name  in  the  telegraphic  message.7 

S  516.     The  authority  of  an  as;ent  may  be  revoked  at  Revoca- 

„  .  ,        .         .  ,  ,  ,    tionof 

any  time  before  the  authority  is  acted  upon,  and  such 

1  Dart,  Vend.  (5th  ed.),  178.  v.  Thynne,  St.  Leon.  Law  of  Prop.  56. 

8  Coles  v.   Trecothiclc,  9  Ves.  234.  See  also  De  Bid  v.  Thomson,  3  Beav. 

Cf.  Bird  v.  Boulter,  4  B.  &  Ad.  443.  469  ;  Hammersley  v.  De  Biel,  12  CI. 

3  As  to  what  such  entries  must  &  Fin.  45. 

contain,  see  Bishton  v.  JVhatmore,  8  6  Smith  v.   Webster,  3  Ch.  D.  49. 

Ch.  D.  467  ;  infra,  §  525.  See  too  Forster  v.   Rowland,  7  H. 

4  Bird  v.  Boulter,  4  B.  &  Ad.  443  ;  &  N.   103.      Distinguish  Jolliffe  v. 
Pierce  v.  Corf,  L.  R.  9  Q.  B.  210.  Blumberg,  18  W.  R.  784. 

5  Earl  ofGlengal  v.  Barnard,  1  Ke.  7  Godwin  v.  Francis,  L.  R.  5  C.  P. 
769,  affirmed  in  D.  P.  as  Lord  Glencjal  295. 
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part  in.  revocation  may  be  proved   by  parol.1     But  where  the 

: — —  agent  has  been  habitually  employed  in  that  capacity,  and 

authority,  so  held  out  by  the  principal,  the  latter  will  be  bound  by 

his  acts  if  within  the  scope  of  his  former  authority,  until 

reasonable  notice  has  been  given  of  its  revocation.2 

Death  of        §  517.     The  death  of  the  principal  works  an  instant 

pnncipa.  revoca^on  0f  an  agent's   authority,   and   any   contract 

made  by  the  agent  after,  though  without  notice  of  the 
death,  is  void.3 

Agency  a       §  518.     The  question  of  agency  is  one  of  fact,  and 

offact.n  comes  accordingly  under  the  Eules  now  applicable  to 
such  questions.4  In  former  times  the  Court  of  Chancery 
has  directed  an  issue  to  try  the  question  of  agency.5 

Letters.  §  519.  It  follows  from  what  has  already  been  said 
that  letters  passing  between  the  parties  themselves,  or 
between  the  party  sought  to  be  charged  and  some  third 
party,  even  including  amongst  such  third  parties  the 
writer's  own  agent,  may  in  many  cases  be  used  for  the 
purpose  of  completing  or  supplying  such  evidence  of  the 
contract  as  the  statute  requires.  It  may  be  convenient 
to  consider  these  cases  under  the  following  heads,  viz. : 
(1.)  where  there  is  an  unsigned  writing  containing  all  the 
terms  of  the  contract,  and  the  letters  are  adduced  as  in- 
corporating that  writing,  and  furnishing  the  signature  of 
one  or  both  of  the  parties ;  (2.)  where  the  principal 
writing  is  incomplete  in  one  or  more  of  its  terms,  and  the 
letters  are  referred  to  to  supplement  the  defect ;  and  (3.) 
where  they  are  adduced  as  themselves  constituting  the 
contract  and  the  written  evidence  of  it. 

1.  Letters      8  520.     (l.)  In  order  to  make  a  contract   binding 

referred  v 

1  Vynior's  Case,  8  Co.  82  ;  Manser  revocation;  seeFiLentesv.Montis,L.B.. 
v.  Bach,  6  Ha.  443.  3  C.  P.  268  ;  S.  C.  L.  E.  4  0.  P.  93. 

2  Trueman  v.  Loder,  11  A.  &  E.  3  Watson  v.  King,  4  Camp.  272 ; 
589  ;  Ex  parte  Swan,  7  C.  B.  N.  S.  Smout  v.  Ilbery,  10  M.  &  W.  1;  Garr 
400,  432.     But  an  agent  for  sale  of  v.  Livingston,  35  Beav.  41. 

goods  whose  authority  has  been  re-  *  See  Ord.  XXXVI.  rr.  3,  6,  26, 

voked   cannot    validly  pledge   the  27. 

goods  even  to  persons  who  have  no  6  Howard  v.  Braithwaite,  1  V.  &  B, 

notice  or  means  of  knowing  of  the  202. 
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under  the  Statute  of  Frauds,  it  is  not  necessary  that  it  p£kt  hi. 

should  be  all  contained  in  one  paper,  signed  by  the  party 

to  be  charged ;  but  the  terms  of  the  contract  may  be  signature. 
contained  in  one  paper,  and  the  signature  may  be  found 
in  some  other  paper,   provided  that  such  second  paper 
refer  to  the  paper  which  does  contain  the  terms.1 

§  521.  For  the  ascertainment  and  identification  of  Parol 
the  actual  paper  referred  to,  parol  evidence  is  admissible  :  2  admitted. 
for  the  one  paper  cannot  be  physically  contained  in  the 
other  paper.  In  the  same  way,  in  the  case  of  a  bequest 
in  a  will,  the  thing  given  and  the  person  to  whom  it  is 
given  must  be  mentioned  in  the  instrument,  but  the 
actual  identification  of  the  thing  and  the  person  must, 
from  the  nature  of  the  case,  be  dehors  the  instrument, 
and  therefore  a  matter  of  parol  evidence.3 

8  522.     There  must  however  be  a  reference :  there-  There 

°  if  n  must  be  a 

fore,  where  the  contract  made  no  reference  to  an  adver-  reference. 
tisement  respecting  the  property  which  was  sought  to  be 
introduced  to  supply  a  term,  it  was  held  that  this  could 
not  be  done  : 4  and  so  also  the  mere  admission  in  writing 
of  a  contract,  without  ascertaining  its  terms,  is  inoperative.5 

§  523.     Further,  the  reference  must  be  to  terms  in  To  terms 
writing:  therefore  where  a  writing  duly  signed  referred mwTlting' 
not  to  a  writing  but  to  terms  arranged  by  parol,  there 
was  no  valid  contract.6    But  the  terms,  if  in  fact  in  writ- 
ing, need  not  appear  on  the  face  of  the  other  paper  to  be 
so :  so  that  a  reference  in  one  paper  to  "  terms  agreed 

1  Allen  v.  Bennet,  3  Taunt.  169  ;  2  Per  Lord  Redesdale  in  Clinan  v. 

Ride/way  v.  Wharton,  3  De  G.  M.  &  Cooke,  1  Soh.  &  Lef.  33. 

G.  67V  ;  S.  C.  6  H.  L.  C.  238.     See  3  See  supra,  §  325. 

also    per  Lord   Eldon  in   Coles   v.  4  Clinan  v.  Cooke,  1  Sch.  &  Lef. 

Trecothich,  9   Ves.  250;    Gaston  v.  22.     Distinguish  Nene  Valley  Brain- 

Frankum,  2    De    G.    &   Sm.    561  ;  age  Commissioners  v.  Dunkley,  4  Ch. 

Powellv.Dillon,2,Ball.&BAl(i;Long  D.  1. 

v.  Millar,  4  C.  P.  D.  450.     Where  5  Rose   v.    Cunynghame,    11    Ves. 

the  terms  of  the  contract  are  con-  550  ;  Clerk  v.  Wright,  1  Atk.  12. 

tained    in    several    documents,   all  6  Ridgway  v.  Wharton,  3  De  G.  M. 

must  be    produced  :    see    Post    v.  &  G.  677  ;  S.  C.  6  H.  L.  0.  238, 
Marsh,  16  Ch.  D.  395. 
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Part  iii.  on,"   when  in  fact  the  only   terms  agreed  on   were  in 
' — —  writing,  was  held  sufficient.1 


in  auc 
tionee 
book. 


Crorvtlier. 


How  far        §  524.     Whether  the  reference  must  be  express  and 

encemu^t  on  the  face  of  the  paper    containing  the  signature,   or 

prels."       whether  it  be  enough  that  a  jury  or  judge  of  fact  would 

conclude  from  the  circumstances  and  contents  that  the 

two  papers  are  parts  of  one  correspondence,  may  be  open 

to  doubt.     The  latter  is  probably  the  better  view. 

Entry  8  525.     In  a  case  arising  on  an  entry  of  a  contract  in  an 

in  auc-'  c  .  ,     ,        .         -,  °  J     .       . 

tioneer's  auctioneer  s  book,  where  the  entry  contained  no  reference 
to  the  conditions,  subject  to  which  the  sale  took  place, 
Hall  V.C.  said  that  the  entry  must  contain  such  a  refer- 
ence to  the  conditions  as  to  identify  them  upon  produc- 
tion as  being  the  conditions  mentioned  in  the  entry.2 

§  526.     In  Tawney  v.  Crowther,3  the  contract  was 
reduced  into  writing,  and  was  in  possession  of  the  defen- 
dant, who,  in  answer  to  a  letter  from  the  plaintiff's 
solicitor,  asking  him  to  meet  him  and  sign  the  contract, 
wrote  a  letter,  in  which  he  mentioned  his  having  been 
from  home,  acknowledged  having  said  his  word  should 
be  as  good  as  his  bond,  and  that  there  was  time  enough 
before  Michaelmas  to  settle  everything ;  and  again  said 
"  that  his  word  should  always  be  as  good  as  any  security 
he  could  give  : "  Lord  Thurlow,  first  on  a  plea  of  the 
statute,  and  subsequently  on  the  answer,  which  insisted 
on  the  statute,  held  that  the  letters  and  the  paper  toge- 
ther constituted  a  valid  contract.     "  If  a  letter  cannot 
be  referred  to  the  agreement,"  said  his  Lordship,   "  or 
does  not  contain  proper  terms,  I  cannot  treat  it  as  out  of 
the  statute  ;  but  I  confess,  on  what  appears  here,  the 
papers  do  refer  to  that  agreement,  and  contain  a  promise 
to  perform  it ;  the  defendant  did  intend  by  the  letter  to 
raise  a  confidence  that  the  agreement  should  be  per- 
formed."4    Lord  Redesdale  has  expressed  his  disapproba- 

1  Baumann  v.  James,  L.  K.  3  Ch.      467. 
508.  3  3  Bro.  C.  C.  161,  318. 

2  Eishton  v.  ttlw.tmore,  8  Ch.  D.  *  3  Bro.  C.  C.  at  p.  320. 
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tion  of  this  case,  considering  that  the  promise  was  in-  part  in. 

tended  to  be  of  an  honorary  and  not  of  a  legal  and 

binding  nature  ; *  and  the  correctness  of  the  decision  has 
been  questioned  by  Lords  Cranworth  and  Brougham  in 
the  case  of  Ridgivay  v.  Wharton}  From  the  note  at 
the  end  of  the  case  in  Brown's  Beports  3  it  appears  that 
the  decree  was  by  consent. 

§  527.  In  another  case,  the  defendants'  letters  other 
referred  distinctly  to  the  conditions  of  sale  which  were  tioM.  *" 
in  their  hands,  signed  by  the  plaintiff,  and  the  Court 
of  Queen's  Bench  held  that  no  parol  evidence  was 
necessary  to  connect  the  two,  and  that  there  was  a 
binding  contract.4  And  where  A.  wrote  to  B.,  pro- 
posing to  let  a  public-house  on  certain  terms,  and  B.'s 
clerk  met  A.  and  discussed  the  terms  of  the  lease, 
and  afterwards  B.  replied  that  he  was  willing  to 
take  the  premises  of  A.,  this  was  held  to  refer  to  the 
terms  contained  in  A.'s  letter,  and  therefore  to  con- 
stitute a  contract.5 

§  528.  (2.)  Letters  may  be  used  to  supply  a  term  2.  Letters 
wanting  in  the  principal  writing :  thus  where,  in  a  a  term. 
memorandum,  the  lessor's  name  was  not  mentioned, 
and  subsequently  a  letter  from  the  lessee,  referring  to 
this  document,  mentioned  his  (the  lessor's)  name  in  a 
manner  from  which  the  Court  could  imply  that  he  was 
lessor,  there  was  held  to  be  sufficient  evidence  of  the 
contract.6  But  where  7  two  persons  came  to  a  verbal 
agreement  for  the  sale  and  purchase  of  an  estate,  and 
the  vendor  thereupon  signed  and  handed  to  the  pur- 
chaser a  memorandum  of  the  particulars  of  the  property 
and  the  price,  which  however  did  not  contain  the  pur- 

1  See  Belt's  n.  3  Bro.  C.  C.  153.  Lowe,  1  Bing.  9. 

2  6  H.  L.  C.  265,  271.     See  per  6  Wood  v.  Scarth,  2  K.  &  J.  33. 
Lord  St.  Leonards,  S.  C.  293.  See   too  Morris  v.    Wilson,  5  Jur. 

3  3  Bro.  C.  C.  (Belt's  ed.)  p.  320.  N.  S.  168. 

4  JDobell  v.  Hutchinson,  3  A.  &  E.  6  Warner  v.  Willington,  3  Drew. 
355.     See  also  Saunderson  v.  Jack-  523.     See  this  case  infra,  §  533. 
eon,  2  B.   &  P.  238,  and  Jackson  v.  7  Skelton  v.  Cole,  1  De  G..&  J.  587. 
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Pakt  in.  chaser's  name  ;    and  afterwards  the  vendor  signed  and 

— ■ — —  sent  to  the  purchaser  a  letter,  saying,  "  I  am  about  to 

relet  the  land  at  S.     The  Lady  Day  rents  will  be  mine 

and  the  Michaelmas  yours  ;  "  it  was  held  that  the  defect 

in  the  memorandum  was  not  supplied  by  the  letter. 

3.  Letters       8  529.     (3.)  Letters  may  themselves  constitute  the 

tuting  the  contract  and  the  written  evidence  of  it :  and  the  cases 

in  which  a  contract  is  thus  constituted  by  correspondence 

between  the  parties  are  very  numerous  :  many  of  them 

have  been  already  discussed.1 

The  cor-        8  530.     It  is  one  of  the  first  principles  of  a  case 

respond-  u  ■*■ 

encemust  of  this  kind  that  where  the  contract,  or  the  note  or 

sidered  as  memorandum  of  the  terms  of  the  contract,  has  to  be 

a  w  o  e.    £oun(j  jn  letters,  the  whole  of  the  correspondence  which 

has  passed  must  be  taken  into  account.2     Accordingly, 

in  a  case  where  the  first  two  letters  of  a  correspondence, 

taken  by  themselves,  appeared  to  amount  to  a  complete 

contract,  but  there  really  were  other  terms,  which  when 

those  letters  were  written  were  unsettled   and  in  the 

result  remained  unsettled,  the  House  of  Lords  held  that 

there  was  no  concluded  contract.3     The  plaintiff  cannot 

insist  on  some  terms  or  some  letters  and  reject  others. 

If  the  letters  taken  as  a  whole  do  not  constitute  the 

contract,  the  plaintiff  must  fail.4 

Letter  to        §  531,     The  contract    may  even  be  sufficiently  evi- 

person.      denced  by  a  letter  addressed  to  a  third  person,  provided 

it  ascertain  the  terms  of  the  contract.5 
Letters  §  532.     It  is  desirable  to  consider  the  effect  of  letters 

ing.         which  repudiate  or  disown  a  contract  referred  to  in  them. 
Where  the  letters  deny  that  a  contract   ever  existed, 

1  See  supra,  §  273  et  seq.     See  also      311. 

Western  v.  Russell,  3  V.  &  B.  187  ;  4  Nesham  v.  Selby,  L.  R.  13  Eq. 

Coupland  v.  Arrowsmith,  18  L.  T.  N.  191,  affirmed  L.  R.  7  Ch.  406. 

S.  755  ;  Bossiter  v.  Miller,  5  Ch.  D.  5  Per  Lord  Hardwicke  in  Welford 

648  ;  3  App.  C.  1124  ;  Bonnewell  v.  v.   Beazely,   3  Atk.   503  ;   Child  v. 

Jenkins,  8  Ch.  D.  70.  Comber,  3  Sw.  423  n. ;   Seagood  v. 

2  Per  Lord   Cairns  in  Hussey  v.  Meale,  Prec.  Ch.  560.  See  also  Barh- 
Horne-Payne,  4  App.  C.  at  p.  316.  worth  v.  Young,  4  Drew.  1,  particu- 

>  Hussey  v.  Home-Payne,  4  App.  C.      larly  13. 
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it  would  seem  impossible  to  treat  them  as  the  evidence  part  hi. 

Ch  xi 

or  an  admission  of  a  contract,  but  where   the   letters : — — 

repudiate  on  the  ground  of  matter  subsequent,  as  for 
example,  of  damage  done  to  the  goods  bought,  there  a 
statement  of  the  terms  of  the  contract  in  the  letters  may 
satisfy  the  statute.1 

§  533.  The  subject  was  discussed  in  the  case  of  Warner 
Warner  v.  Willington,2  before  Kindersley  V.C.  In  that  ungtln. 
case  there  was  a  memorandum  for  a  lease,  signed  by  the 
defendant,  the  proposed  lessee,  but  deficient  in  the  lessor's 
name,  and  then  a  letter  by  the  defendant,  withdrawing 
the  memorandum,  but  referring  to  the  lessor's  name  : 
and  the  Vice-Chancellor  held  that  the  letter  supplied  the 
original  defect  in  the  memorandum,  and  converted  it  into 
a  contract  binding  under  the  statute.  It  is  submitted 
that  this  decision  is  not  without  difficulties  on  principle ; 
for  it  would  seem  that  the  whole  letter  must  be  looked 
at,  and  then  that  affirms  the  memorandum  to  be,  what  in 
fact  without  the  letter  it  was,  namely,  a  mere  offer : 
and,  further,  the  case  appears  difficult  to  reconcile  with 
other  decisions.  Thus,  where  buyers  have  written 
letters  distinctly  referring  to  invoices  of  the  goods,  but 
insisting  that  they  were  not  bound  to  accept  the  goods, 
and  thus  repudiating  the  contract,  the  Courts  have 
held  that  there  is  no  sufficient  writing  within  the  1 7th 
section  of  the  Statute  of  Frauds : 3  and  in  a  case  in 
the  Exchequer,  in  which  Warner  v.  Willington  was 
cited,  the  Court  considered  that  it  would  be  treating 
the  Statute  of  Frauds  as  nothing,  if  a  letter,  merely 
declining  to  accept  goods  under  a  parol  contract  or  an 
insufficient  written  contract,  were  held  to  take  the  case 

1  Bailey  v.  Sweeting,  9  C.  B.  N.  S.  3  Cooper  v.  Smith,  15  East,  103  ; 
843  ;  Nesham  v.  Selby,  L.  R.  13  Eq.  Bichards  v.  Borter,  6  B.  &  C.  437  ; 
191,  7  Ch.  406  ;  cf.  Jackson  v.  Og-  per  Lord  Denman  in  Dobell  v.  Hutch- 
lander,  13  W.  R.  936.  ins<m,3A.&K37l;Gosbelly.Archer> 

*  3  Drew.  523.  2  A.  &  E.  500. 

n  2 
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Part  in.  out  of  the  statute.1     And  again,  in  a  case  in  Chancery, 
'■ — —  Turner  L.J.  treated  the  argument  that  a  letter  declining 

to  enter  into  a  contract  could  constitute  one   as   too 

strained  to  require  any  observation.2 
Parol  S  534.     It  is  now  distinctly  settled,  after  some  differ- 

contract  „        .    .  ,  . 

before       ence  of  opinion,  that  a  written  memorandum  of  contract 
wrrtteiF'  after  marriage,  in  pursuance  of  a  parol  one  before,  takes 

er'       the  case  out  of  the  statute.3 

Pleading        §  535.     With  regard  to  the  mode  in  which  a  contract 

wftMnthe  within  the  statute  should  be  pleaded,  the  Eules  of  Court 

statute.     un(jer  the  Judicature  Acts  have  swept  away  the  diversity 

which  existed  in  the  pleadings  at  Common  Law  and  in 

Before      Chancery.     Before  these  Acts,  it  was  enough  at  Law  to 

cature       allege  a  contract,  on  the  ground  that  "  with  respect  to 

acts  valid  at  Common  Law,  but   regulated    as   to   the 

mode  of  performance  by  statute,  it  is  sufficient  to  use 

such  certainty  of  allegation  as  was  sufficient  before  the 

statute  : "  4  whereas  in  Chancery  it  was  not  enough  to 

allege  a  contract  without  stating  that  it  was  in  writing, 

on  the  ground  that   a   parol  contract  was  a   contract, 

though  not  an  enforceable  one ;  and  a  bill  merely  alleging 

a  contract  was  therefore  open  to  demurrer.5 

The  pre-        §  536.     Now,  as  we  have  seen,  one  uniform  mode  of 

tke. pra""  pleading  prevails  in  all  the  Divisions  of  the  High  Court : 

and  now  an  allegation  of  a  contract  is  sufficient  without 

stating  it  to  be  in  writing,  and  the  defendant  who  admits 

the  contract  in  fact,  but  denies  its  sufficiency  with  regard 


1  Goodman  v.  Griffiths,  1  H.  &  N.  v.  Hutchenson,  5  Vin.  'Abr.  522,  pi. 
574.  34.     In  Randall  v.  Morgan,  12  Ves. 

2  Wood  v.  Midgley,  5  De  G.  M.  &  67,  Grant  M.E.  expressed  doubts  on 
G.  41,  46.  this  point. 

3  Taylor  v.  Beech,  1  Ves.  Sen.  297  ;  4  Steph.  Plead,  p.  401,  4th  ed. 
per  Lord  Cottenham  in  Hammersley  6  Barkworth  v.  Young,  4  Drew.  1  ; 
v.  Be  Biel,  12  CI.  &  Fin.  64  n.  ;  per  and  see  per  Lord  Thurlow  in  Whit- 
Turner  L.J.  in  Surcome  v.  Pinniger,  church  v.  Bevis,  2  Bro.  C.  C.  559  ; 
3  De  G.  M.  &  G.  571  ;  Barkworth  v.  per  Grant  M.R.  in  Spurrier  v.  Fitz- 
Young,  4  Drew.  1.     See  also  Hodgson  gerald,  6  Ves.  555. 
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to  the  statute,  must    specially  raise  the  point  by  his  part  in. 

i    f  ,  Oh.,  xi. 

defence.1  

§  537.     Another  important  provision  of  the  Bules  is  contract 

to  the  effect  that  where  a  contract  does  not  arise  from f^miet- 

an  express  agreement,  but  is  to  be  implied  from  a  series  *eerrss'at°0nna 

of  letters  or  conversations  or  otherwise  from  a  number  of  °r  circum- 
stances. 
circumstances,  it  is  sufficient  in  pleading  to  allege  such 

contract  as  a  fact  and  to  refer  generally  to  such  letters, 
conversations,  or  circumstances  without  setting  them  out 
in  detail ;  and  that  if  in  such  a  case  the  person  so  plead- 
ing desires  to  rely  in  the  alternative  upon  more  contracts 
than  one,  as  to  be  implied  from  such  circumstances,  he 
may  state  the  same  in  the  alternative.2 


iii.    What  takes  a  contract  out  of  the  statute. 

§  538.     Courts  of  Equity  hold  that,  notwithstanding  Sale  by 
the  express  language  of  the  statute,  a  case  may  be  taken  admission 
out  of  its  operation  by  any  one  of  the  following  circum-  ^e^T 
stances  : — (1.)  by  the  sale  being  by  the  Court,  (2.)  by  an 
admission  in  the  defence  of  a  contract  in  fact,  where  the 
defence  does  not  insist  on  the  statute,  (3.)  by  fraud,3  and 
(4.)  by  a  parol  contract  and  part  performance,  which  is, 
as  we  shall  see,  but  a  particular  case  of  fraud.     In  the 
two  first  cases  the  reason  is  that  the  danger  of  that  which 
the  statute  was  meant  to  guard  against  does  not  arise, 
and  in  the  third  and  fourth  that  the  statute  shall  not  be 
made  use  of  to  cover  a  fraud. 

8  539.     (1.)  It  was  held  that  a  sale  in  the  Court  of  l.  Sale 

o  v     /  by  the 

Chancery  by  private  contract,  in  pursuance  o±  an  order  court. 
confirming   a  Masters  report,  was  exempted   from  the 
Statute  of  Frauds,  and  consequently  might  be  enforced 
ao-ainst  the  representative  of  a  purchaser  who  had  not 


orm- 
an.ce. 


1  Ord.  XIX.  r.  23.     Cf.  as  to  the      and  see  supra,  §  485. 
distinctness  now  required  in  plead-  2  Ord.  XIX.  r.  27. 

ings,  Byrd  v.  Nunn,  7  Ch.  P.  284  ;  3  See  too  infra,  §  782  (mistake). 
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part  in.  signed  it.1     The  considerations  upon  which  this  decision 
— - — —  was  based  are  that  the  judicial  character  of  the  proceed- 
ing is  such  as  to  prevent  the  hazard  of  uncertainty  and 
perjury  which  the  statute  was  intended  to  prevent,  and 
moreover  that,  in  such  a  case,  the  purchaser  having  been 
a  party  to  the  proceedings  in  which  the  order  for  sale 
to   him  was  made,  is  bound  by  the  order,  and  would 
be  guilty  of  contempt  in  refusing  to  pay  the  purchase- 
,  money. 
Ordinary       §  540.     The  same  rule  was  held  to  apply  to  sales  in 
auction,     the  ordinary  way  by  auction  before  a  Master,2  and  would 
no  doubt  apply  to  sales  under  the  present  practice  ■ 3  but 
not  to    ordinary  sales  by  public  auction;    because,  it 
is  said,  such  sales  might  be  without  written  or  printed 
particulars  and  conditions,  and  also,  no  doubt,  because 
they  are  in   no   way  proceedings  connected  with   the 
Court.1 
2.  Admis-      §  541.     (2.)  An  admission  of  a  parol  contract  in  the 
pleadings,  answer  of  a  defendant  to  the  bill  of  complaint  was,  under 
the  old  practice,  held  to  take  the  case  out  of  the  statute 
where  the  answer  did  not  insist  upon  the  statute,  and 
this  because  the  admission  took  the  case  out   of  the 
mischief  which  the   statute   was   designed  to  remedy.5 
Another  reason  suggested  for   the   rule   was   that   the 
contract,  though  originally  in  parol,  was,  after  admission, 
evidenced  by  writing  under  the  signature  of  the  party, 
which  would  be  a  sufficient  compliance  with  the  statute 
as  interpreted  by  the  decided  cases.6 
Effect  of        8  542.     The  substantial  result  of  the  present  svstem 

admis-  .  J 

sions        of  pleading  is  to  continue  this  effect  of  an  admission  of 

1  Att.-Gen.v.Day, lVes.Sen.  218;  *  Magden  v.  Bradbear,  12  Ves. 
yer  Grant  M.Rj  in  Blagden  v.  Brad-  466,  472.  See  too  Mason  v.  Ar- 
bear,  12  Ves.  472  ;  per  Lord  Cotten-      mitage,  13  Ves.  at  p.  35. 

ham  in  Ex  parte  Cutts,  3  Deac.  267  ;  s  Gkmter  v.  Halsey,  Ambl.  586  ; 

Lord  v.  Lord,  1  Sim.  503.  Limondson  v.  Sweed,  Gilb.  35.     See 

2  Att.-Oen.  v.  Day,  ubi  supra.  also  per  Lord  Kosslyn  in  Bendeau  v. 

3  See  St.  Leon.  Vend.  86  ;  Dart,  Wyatt,  2  H.  Bl.  68. 
Vend.  p.  197,  5th  ed.  «  Story,  Eq.  Jur.  s.  755. 
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the  contract  in  fact,  and  furthermore  to  treat  the  contract  part  hi. 
as  admitted  unless  it  is  actually  denied.     For  it  results 


from  the  Eules  of  Court1  that  if  the  contract  be  not  present 
-  expressly  denied  to  exist  in  fact,  and  expressly  stated  not practioe- 
to  satisfy  the  Statute  of  Frauds,  it  will   be  held  that 
the  defendant  has  admitted  both  its  existence  and   its 
sufficiency  to  satisfy  the  statute. 

§  543.  In  the  case  of  the  death  before  judgment  of  Death  of 
the  person  making  such  an  admission,  his  representatives  making 
will  be  bound  by  his  admission  on  being  made  parties  to  sf0n.is" 
the  action  in  the  manner  provided  by  the  Eules.2  But 
the  admission  by  a  vendor  that  he  had  contracted  to  sell 
an  estate  to  a  person  since  deceased  will  not  bind  the 
personal  representatives  of  such  deceased  purchaser ;  nor 
will  an  admission  by  a  purchaser  that  he  had  contracted 
to  buy  an  estate  bind  the  real  representatives  of  the 
alleged  vendor :  for  it  is  now  clearly  settled  that,  in  order 
to  entitle  the  real  or  personal  representative  to  enforce 
the  execution  of  a  contract  to  the  prejudice  of  the  other, 
there  must  have  been,  at  the  death  of  the  deceased 
contractor,  a  contract  by  which  he  was  legally  bound, 
and  which  the  Court  would  have  compelled  him  speci- 
fically to  execute  ;  and  it  is  consequently  open  to  any  of 
the  parties  interested,  notwithstanding  the  admissions  or 
submissions  of  any  of  the  other  parties,  to  take  every 
objection  which  the  deceased  might  himself  have  taken 
if  living.3  Thus  the  admission  of  a  contract  by  the 
executors  of  a  testator  will  not  bind  the  residuary 
legatee.4 

§  544.     (3.)  The  principle   upon  which   the   Court  3.  Fraud. 
regards  fraud  as  forming  an  exception  to  the  statute  was 
stated  by  Lord  Eldon  as  follows  :  "  Upon  the  Statute  of 

1  Ord.  XIX.  it.  17,  20,  23.  Radnor  v.  Shafto,  11  Ves.  448,  over- 

2  AU.-Gen.  v.  Bay,   1   Ves.  Sen.  ruling Lacon  v. Mertins, 3  Atk.1.  See 
218,  221  ;  Ord.  L.  rr.  2,  4,  5.  also  Potter  v.  Potter,  1  Ves.  Sen.  437. 

3  Buckmaster   v.    Harrop,    7  Ves.  *  Buckmaster   v.   Harrop,    7  Ves. 
341  ;  S.  C.  13  Ves.  456.  See  Earl  of  341  ;  S.  C.  13  Ves.  456. 
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part  in.  Frauds,  though  declaring  that  interests  shall  not  be 
— — — —  bound  except  by  writing,  cases  in  this  Court  are  per- 
fectly familiar  deciding  that  a  fraudulent  use  shall  not 
be  made  of  that  statute  ;  where  this  Court  has  interfered 
against  a  party  meaning  to  make  it  an  instrument  of 
fraud,  and  said  he  should  not  take  advantage  of  his  own 
fraud  even  though  the  statute  has  declared  that  in  case 
those  circumstances  do  not  exist,  the  instrument  shall  be 
absolutely  void.  One  instance  is  the  case  of  instructions 
upon  a  treaty  of  marriage :  the  conveyance  being  ab- 
solute, but  subject  to  an  agreement  for  a  defeasance, 
which,  though  not  appearing  by  the  contents  of  the 
conveyance,  can  be  proved  aliunde  :  and  there  are  many 
other  instances." 1 
Collateral      R  545,     Thus,  if  it  can  be  shown  that  the  written 

contract.  °  _ 

contract  which  is  sought  to  be  enforced  was  only  signed 
in  consequence  of  some  collateral  contract  having  been 
come  to,  the  plaintiff  must  either  submit  to  the  collateral 
contract  or  have  his  action  for  specific  performance 
dismissed;  and  this  although  the  collateral  contract  is 
not  evidenced  in  writing.  Thus  in  Clarke  v.  Grant,2 
where  trustees  of  a  charity  sought  specific  performance 
of  a  written  contract  to  take  a  lease,  and  the  main 
defence  was  a  parol  contract  of  the  same  date  as  the 
written  one  and  affecting  the  parcels,  Grant  M.R.  held 
that  evidence  to  prove  the  parol  contract  was  admissible, 
and  that,  if  it  were  proved,  it  would  be  against  equity 
and  a  fraud  on  the  defendant  to  insist  upon  his  per- 
formance of  a  contract,  which  he  had  only  signed  on  the 
faith  of  an  alteration  being  made  in  one  of  its  terms. 
Frandu-  §  546.  In  the  last-mentioned  case  the  defendant  set 
fusai  to  up  the  collateral  contract :  but  the  cases  go  much  further 
ooUaterai  and  show  that  the  plaintiff  may,  on  the  ground  of  fraud, 
promise,  obtain  the  benefit  of  a  collateral  parol  promise  which  the 
person  who  claims  under  the  written  contract  fraudu- 

1  Mestaer  v.   Gillespie,  11  Ves,  at  2  14  Ves.  519,  525, 

p.  627. 
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lcntly  refuses  to  recognize.     In  one  case  Lord  Thurlow  Part  hi. 

Ch  xi 

allowed  the  plaintiff  to  give  parol  evidence  that,  at  the : — — 

time  the  contract  (which  was  subsequently  reduced  to 
writing)  was  entered  into,  an  undertaking  had  been 
given  by  the  assignee  of  the  lease  to  the  assignor  for 
indemnity  against  the  rents  and  covenants ;  his  Lordship 
laying  down  that  "where  the  objection  is  taken  before 
the  party  execute  the  agreement  and  the  other  side 
promise  to  ratify  it,  it  is  to  be  considered  a  fraud  on 
the  party  if  such  promise  is  not  kept.1  " 

8  547.     So   in  the   case   of  transactions  which   are  Provision 

ni       c  i  •  r      i  for  de- 

really  tor  mortgages  or  charges,  it  the  written  instru-  feasance 
ment  be  in  terms  absolute  and  have  been  obtained  on  a  demption 
promise  to  execute  a  defeasance,  or  if  the  clause  for  re-  j^y"' 
demption  have  been  fraudulently  omitted,  the  mortgagor  omitted. 
or  chargor  has  been  allowed  to  come  to  the  Court  and 
to  reduce  the  absolute  conveyance  to   a   mortgage   or 
charge.2 

S  548.     So  again,  in  Jervis  v.  Berridqe,3  where  the  J^vh  v. 

3  B        >  „  Berridge. 

plaintiffs  assigned  the  benefit  of  a  contract  to  the 
defendant  upon  certain  terms,  some  only  of  which  were 
reduced  into  writing,  it  was  held  that,  under  the  cir- 
cumstances of  the  case,  the  memorandum  was  only 
ancillary  to  the  verbal  contract,  and  any  use  of  it  by 
the  defendant  for  a  purpose  iuconsistent  with  the  verbal 
contract  was  fraudulent.  Lord  Selborne  in  the  course 
of  his  judgment4  stated  the  principle  now  in  discussion 
in  words  which  have  already  been  quoted.5 

1  Pernio-  v.  Mathers,  1  Bio.  C.  C.  v.  Culverwell,  3  Giff.  251  ;  S.  C.  4 
52.    Cf.   Snelling  v.   Thomas,  L.  R.      De  G.  F.  &  J.  20. 

17  Eq.  303,  where  the  plaintiff  failed  3  L.  R.  8  Ch.  351. 

to  establish  the  collateral  contract  4  L.  R.  8  Ch.  at  p.   360.     In  his 

alleged  by  him.  speech  in  the  House   of  Lords,  in 

2  °1  Eq.  Ca.  Abr.  20,  pi.  5  ;  Walker  Hussey  v.  Horne-Payne,  4  App.  C.  at 
v.  Walker,  2  Atk.  98  ;  England  v.  p.  323,  Lord  Selborne  expressly  re- 
(Jodrington,!  Eden,  169;  Williams  v.  affirmed  the  doctrine  laid  down  in 
Owen,  5  My.  &  Cr.  303,  306  ;  Lincoln  the  quotation  referred  to  in  the  text, 
v.  Wright,  4  De  G.  &  J.  16  ;  Douglas  h  Supra,  §  502. 
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pakt  in.      §  549,     So  again  if  A.  have  in  his  hands  money  of 
B.  and  at  B.'s  request  lay  it  out  in  the  purchase  of  an 

Trustee 

for  real     estate,  A.  cannot,  on  the  ground  that  the  land  is  con- 
pm.  user.  veye(j  fo  jj^m^  c2a^m  the  estate  as  his  own  and  exclude 

parol  evidence  that  he  was  a  trustee  for  B.1 
The  prin-       s  550.     In  all  these  cases,  to  exclude  parol  evidence 

ciple  of  °  '  r 

the  fore-    and  to  adjudge  specific  performance  of  the  contract  as 
cases.       evidenced  by  the  writing  alone,  would  be  to  work  the 
very  mischief  which  the  statute  was  intended  to  prevent; 
viz.,  to  fix  the  party  sought  to  be  charged  with  a  con- 
tract which  he  never  in  fact  entered  into. 
Fraud  in        §  551.     So  again,  the  want  of  writing  could  not  be 
marriage    set   up   successfully  by  a   man   who   had   fraudulently 
articles.     preVented  the    writing  from    coming   into    existence.2 
Thus  where  the  defendant,  on  a  treaty  for  the  marriage 
of  his  daughter  with  the  plaintiff,  signed  a  paper  com- 
prising the  terms  of  the  agreement  arrived  at,  but  after- 
wards, and  with  a  view  to  rid  himself  of  the  obligation 
imposed  by  it,  induced   his   daughter  to  wheedle   the 
plaintiff  to  give  up  the  writing  and  then  to  marry  her, — ■ 
the  plaintiff  was  held  entitled  to  relief  and  obtained  a 
decree  on  the  ground  of  fraud.3 
Mere  non-       §  552.     But  this  want  of  writing  must  be  due  to  fraud 
ance0™     and  not  to  mere  non-performance  of  a  contract  to  sign  a 
t°nSiguCt    writing.    No  doubt  the  opposite  view  was  formerly  taken, 
ment.U"     arL(^  ^  was  thought,  that  an  allegation  that  it  was  part  of 
the  parol  contract  between  the  contracting  parties  that 
the  contract  should  be  reduced  into  writing-  would  take 
the  case  out  of  the  statute,   on  the  ground  of  fraud. 
Accordingly,  where  a  bill  containing  such  an  allegation 
was   met  by  a  plea   of  the  statute,  Lord  North,  after 

1  Per  Kindersley  V.C.  in  Lincoln  Ch.  526  ;  1  Eq.  Ca.  Ab.  19  ;  Whit- 
v.  Wright,  28  L.  J.  Ch.  707  n.  ;  church  v.  Bevis,  2  Bro.  C.  C.  565  ;  of. 
S.  C,  on  appeal,  4  De  G.  &  J.  16.  Wood  v.  Midgley,  2  Sm.  &  G.  115, 
See  Ryall  v.  Ryall,  1  Atk.  59  ;  Willis  reversed  5  De  G.  M.  &  G.  41  ;  and 
v.  Willis,  2  Atk.  71 ;  per  Grant  M.R.  see  Story,  Eq.  Juris.  §  768  (10th  ed.). 
in  Lench  v.  Lench,  10  Ves.  at  p.  517.  3  Mullet   v.  Halfpenny,   cited  in 

2  Maxwell  v.  Lady Montacute,'PTec.  Peachey  on  Settlements,  82. 


OF    THE    STATUTE    OF    FRAUDS.  251 

argument,  ordered  the  defendant  to  answer  so  much  of  past  hi. 

1  1    -11  ^n-  X'- 

the  bill  only  as  charged  that  the  contract  was  to  be  put 

into  writing.1  It  seems  obvious,  however,  that  such  a 
procedure  affords  a  most  easy  means  of  evading  the 
intention  of  the  statute,  and  introducing  the  mischief  it 
was  designed  to  remedy  :  and  accordingly,  the  law  is 
clearly  established,  that  such  an  allegation  does  not 
withdraw  the  case  from  the  operation  of  the  statute,  and 
that,  after  a  parol  contract,  a  refusal  to  sign  a  written  one 
is  no  fraud  of  which  the  Court  can  take  cognizance.2 

§  553.  The  same  principle  as  regards  fraud  was  once  Marriage 
considered  to  apply  to  marriage  contracts,  which  also  areconra 
within  the  4th  section  of  the  statute.  In  Dundas  v. 
Dutens,3  Lord  Thurlow  decided  that  a  post-nuptial  settle- 
ment recited  to  be  made  in  pursuance  of  an  ante-nuptial 
parol  control  was  not  a  voluntary  settlement,  and  that 
because  a  refusal  to  perform  the  previous  contract  would 
have  been  a  fraud ;  but  this  decision  is  in  effect  over- 
ruled by  the  case  of  Warden  v.  Jones*  where  Lord 
Cran worth  remarked  that,  were  the  decision  in  Dundas  v. 
Dutens  correct,  the  whole  policy  of  the  statute  would  be 
defeated.5 

§  554.  In  cases  of  wills  obtained  by  a  promise  to  Wilis. 
dispose  of  the  property  in  a  particular  way,  the  Court 
will,  notwithstanding  the  language  of  the  Statute  of 
Frauds  that  every  will  must  be  in  writing,  and  the 
language  of  the  Wills  Act  to  the  same  effect,  give  effect 
to  the  verbal  arrangement  by  raising  a  trust  on  the 
property  devised  or  bequeathed  by  the  will.6 

1  Leake  v.  Morris,  1  Dick.  14  ;  S.      v.  Maxwell,  1  P.  Wins.  620. 
,C.  s.  n.  Leake  v.  Morrice,  2  Cas.  in  4  2  De  G.  &  J.  76,  85. 

Ch.  135  ;  Hollisv.  Whiteimg,  1  Vern.  5  Cf.  Trowell  v.  Shenton,  8  Ch.  D. 

151  ;  Deane  v.  Izard,  1  Vera.  159.  at  p.  324,  where  however  the  question 

2  Whitchurch  v.  Levis,  2  Bro.  C.  C.  turned  on  Lord  Tenterden's  Act. 
565  ;   Wood,  v.  Midgley,  5  De  G.  M.  °  Podmore  v.  Gunning,  7  Sim.  644  ; 
&  G.  41,  reversing  S.  C.  2  Sm.  &  Chester  v.  Urwick  (No.  3),  23  Beav. 
(jif_  us,  407  ;  McGormick  v.  Grogan,  L.  R.  4 

s  1  Ves.  Jim.  196  ;  S.  C.  2  Cox,      H.  L.  82. 
235.     See  too  Viscountess  Montacute 
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part  iii.      §  555.  (4.)  The  part  performance  of  a  contract  by  one 

'- — —  of  the  parties  to  it  may,  in  the  contemplation  of  Equity, 

perform^   preclude  the  other  party  from  setting  up  the  Statute  of 
ance"        Frauds,  and  thus  render  it,  although  merely  resting  in 
parol,    capable   of  being   enforced   by   way   of  specific 
performance. 
The  prin-       §  556.     This  exception   is   based   on   a  principle  of 
thoex-     common  fairness,  on  the  view  that  it  is  unjust  in  a  man 
ception.     wkQ  j^  ma(je  a  bargain  with  another,  to  allow  that  other 
to  act  upon  it,  and  then  to  set  up  the  want  of  a  formality 
as  a  bar  to  its  complete  performance  by  himself.     The 
principle  is  the  same  as  that  which  gave  rise  to  the  real 
contract  in  Roman  Law,  that  being  a  contract  in  which 
the   connection   between  the  parties  was  clothed   with 
obligation,  and  so  ceased  to  be  nudum  pactum,  by  force 
of  the  actual  delivery  of  the  subject   of  the  contract. 
"  In  the  real  contract,"  says  Sir  Henry  Maine,  "perform- 
ance on  one  side  is  allowed  to  impose  a  legal  duty  on 
the  other,  evidently  on  ethical  grounds."  1 
Essen-  8  557.     In  order  thus  to  withdraw  a  contract  from 

tials. 

the  operation  of  the  statute,  several  circumstances  must 
concur  :  1st,  the  acts  of  part  performance  must  be  such 
as  not  only  to  be  referable  to  a  contract  such  as  that 
alleged,  but  to  be"  referable  to  no  other  title  :  2ndly,  they 
must  be  such  as  to  render  it  a  fraud  in  the  defendant  to 
take  advantage  of  the  contract  not  being  in  writing :  3rdly, 
the  contract  to  which  they  refer  must  be  such  as  in  its 
own  nature  is  enforceable  by  the  Court :  and  4thly,  there 
must  be  proper  parol  evidence  of  the  contract  which  is  let 
in  by  the  acts  of  part  performance, 
i.  The  8  558.     First,  then,  it  seems  evident  that  all  that  can 

refer  to  a  be  gathered  from  acts  of  part  performance  is  the  existence 
contract.    Q£  gome  contract  in  pursuance  of  which  they  are  done, 
and  the  general  character  of  the  contract :  they  cannot, 
unless  possibly  in  some  very  singular  case,  be  themselves 

1  Ancient  Law  (6th  ed.),  p,  332.    See  also  p.  338. 
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sufficient  evidence  of  the  particular  contract  alleged,  part  in. 
because  they  cannot  in  themselves  show  all  the  terms  of  — —  - 
the  contract  from  which  they  flow.  They  may  be 
evidence  of  an  unknown  contract,  but  the  making 
known  what  that  contract  is  must  be  the  result  of  the 
evidence  which  the  acts  in  question  are  allowed  to  intro- 
duce.1 It  cannot  be  denied  that  there  is  some  want  of 
exactitude  in  the  statements  sometimes  made  in  this  re- 
spect, as  for  instance  where  it  is  said  that  the  acts  must 
be  referable  to  the  alleged  contract :  and  Lord  Eedesdale 
seems  to  have  held  that,  to  admit  parol  evidence,  the 
part  performance  must  be  such  as  to  show  the  very  same 
contract  as  the  plaintiff  alleged.  So  that  in  a  case  where 
the  plaintiff  stated  a  parol  contract  for  a  lease  for  three 
lives,  and  payment  of  rent  in  part  performance,  and  the 
defendant  admitted  a  contract,  but  for  one  life  and  not 
for  three  ;  his  Lordship  said  that  the  Statute  of  Frauds 
put  it  out  of  the  power  of  the  Court  to  execute  the 
contract  for  the  lease  for  three  lives,  the  part  performance 
being  perfectly  consistent  with  the  contract  alleged  by 
the  defendant,  and  that  therefore  there  was  no  case  to 
admit  proof  of  a  further  contract.2 

§  559.     The  true  principle,  however,  of  the  operation  They  need 
of  acts  of  part  performance  seems  only  to  require  that  the  referred 
acts  in  question  be  such  as  must  be  referred  to  some  contract 
contract,  and  maybe  referred  to  the  alleged  one;  that^?dc""" 
they  prove  the  existence  of  some  contract,  and  are  con-  witl1 1lm! 
sistent  with   the  contract   alleged.     This   is  very   well 
illustrated  by  a  case  in  the  Common  Pleas  on  the  1 7th 
section  of  the  Statute  of  Frauds,  by  which  acceptance  is 
treated  as  such  an  act  of  part  performance  as  dispenses 
with  the  necessity  of  writing.3     It  was  there  held,  that 
bare  acceptance  of  the  goods  by  the  vendee  was  sufficient 

1  See  per  Lord  Alvanley  M.R.  in  2  Lindsay  v.  Lynch,  2  Sch.  &  Lef. 

Forster  v.  Hale,   3   Ves.    712  ;   per  1,  8.     See  infra,  §  613. 

Wigram  V.C.  in  Dale  v.  Hamilton,  3  Tamkiuson  v.  Staight,  17  C.  B. 

5  Ha.  381.  697- 


sistent 
with  th; 
alleged. 
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Paet  III. 
Gh.  xi. 


Mr. 

Austin 

quoted. 


The  acts 
must  not 
be  refer- 
able to 
any  other 
title. 


to  satisfy  that  section  of  the  statute,  so  that,  although 
the  vendee,  immediately  after  accepting  them,  stated  that 
he  did  so  on  terms  different  from  those  on  which ,  the 
vendor  delivered  them,  yet  the  acceptance  having  es- 
tablished the  fact  of  a  contract  of  sale,  parol  evidence  of 
its  terms  was  admissible.  It  was  there  strongly  urged 
that  the  acceptance  must  be  equivalent  to  a  memorandum 
in  writing,  and  must  show  all  the  terms  of  the  contract ; 
but  the  doctrine  was  denied  by  the  learned  Judges,  both 
during  the  argument  and  by  their  decision  of  the  case. 
Williams  J.,  in  the  course  of  his  judgment,  said,  "The 
Legislature  has  thought  that  where  there  is  a  fact  so  con- 
sistent with  the  existence  of  a  contract  of  sale  as  the 
actual  acceptance  of  part  of  the  goods  sold,  the  necessity 
of  a  written  evidence  of  the  contract  might  safely  be 
dispensed  with.  But  it  is  clear  that  it  was  not  meant  to 
go  to  all  the  terms  of  the  contract :  and  that  acceptance 
is  no  evidence  of  the  price,  but  only  establishes  the  broad 
fact  of  the  relation  of  vendor  and  vendee.  So  where 
there  is  proof  of  part  performance,  the  jury  must  settle 
all  the  other  facts  that  go  to  make  up  the  contract."  1 

§  560.  In  like  manner,  Mr.  Austin,  in  one  of  his 
Fragments,  has  called  attention  to  the  "distinction  be- 
tween such  solemnities  of  a  contract  as  are  merely  evi- 
dence of  a  contract  and  such  as  are  evidence  of  a  contract 
and  of  its  terms."  "Earnest,  for  instance,"  he  adds,  "is 
merely  evidence  that  a  contract  was  made  :  its  subject, 
its  terms,  &c,  must  be  established  by  evidence  aliunde."2 

§  561.  To  make  the  acts  of  part  performance  effective 
to  take  the  contract  out  of  the  Statute  of  Frauds,  they 
must  be  consistent  with  the  contract  alleged  and  also 
such  as  cannot  be  referred  to  any  other  title  than  a  con- 
tract, nor  have  been  done  with  any  other  view  or  design 
than  to  perform  a  contract : 3  therefore,  if  a  tenant  in 


1  17  C.  B.  at  p.  707. 

2  Lectures  (3rd  ed.),  p.  940. 

3  Ounter  v.  Halsey,  Ambl. 


Consider  Price  v.  Salusbury,  32  Bear. 
446. 


586. 
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possession  sue  for  the  specific  performance  of  an  alleged  part  hi. 

contract  for  a  new  lease,  the  mere  fact  of  his  continuance 

in  possession  will  have  no  weight  as  an  act  of  part  per- 
formance of  the  contract,  being  referable  to  his  character 
as  tenant.1  Where  a  tenant  under  a  term  alleged  the 
rebuilding  of  a  party-wall,  which  was  in  a  ruinous  state 
during  his  term,  as  part  performance  of  a  contract  by  his 
landlord  to  grant  a  renewed  term  :  it  was  held  that  the 
act  was  equivocal,  as  it  might  have  been  done  by  him  in 
respect  of  his  title  under  the  old  as  well  as  under  the 
alleged  new  term.2  The  cases  in  which  possession  is  an 
act  of  part  performance  will  be  considered  presently.3 

8  562.     Secondly,  the  principle  upon  which  the  Court  u.  The 

.  ..,.,.  .  ,.,.  .„  „  acts  must 

exercises  jurisdiction  in  adjudging  specific  performance  render 
of    parol   contracts   followed   by   part  performance,    isjtamlnce 
the  fraud  and  injustice  which  would  result  from  allowing  a  fraud- 
the  party  charged  to  refuse  to  perform  his  part,  after 
performance  by  the  other  upon  the  faith  of  the  contract 
and  with  the  knowledge  of  the  party  charged  :  *  and  this 
principle  extends  not  only  to  contracts  which,  but  for 
such  part  performance,  would  be  void  by  reason  of  the 
Statute  of  Frauds,  but  also  to  such  as,  being  entered  into  by 
corporations,  are  invalid  for  want  of  their  corporate  seal.5 

§  563.     "  Courts  of  Equity,"  said  Lord  Cottenham,6  The 
"  exercise   their  jurisdiction,   in  decreeing  specific  per-  stated  by 
formance  of  verbal  agreements,  where  there  has  been  part  Cotten- 
performance,  for  the  purpose  of  preventing  the  great  in-  ham> 
justice  which  would  arise  from  permitting  a  party  to 
escape  from  the  engagements  he  has  entered  into,  upon 
the  ground  of  the  Statute  of  Frauds,  after  the  other  party 

i  Wills  v.  Stradling,  3  Ves.  378.  s  Infra,  §  576  et  seq. 

See  too  per  Lord  Eldon  in  Ex  parte  4  Per  Grant  M.R.  in  Buckmaster 

Hooper,  19  Ves.    479  ;  per  Plumer  v.  Earrop,  7  Ves.  346. 

M.R.  in  Morphett  v.  Jones,  1   Sw.  5  See  infra,  §  622,  and  Steevens's 

181  ■    5  Vin.   Abr.    323,    pi.    41  ;  Hospital  v.  Dyas,  15  Ir.  Ch.  R.  405 

Phillips  v.  Alderton,  24  W.  R.  8 ;  and  421. 

Brennan  v.  Bolton,  2  Dr.  &  War.  349.  6  In  Mundy  v.  Jolliffe,  5  My. 

s  Frame  v.  Dawson,  14  Ves.  386.  Cr.  at  p.  177. 
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Part  hi.  to  the  contract  has,  upon  the  faith  of  such  engagement, 
r — - — '—  expended  his  money  or  otherwise  acted  in  execution  of 
the  agreement.  Under  such  circumstances,  the  Court 
will  struggle  to  prevent  such  injustice  from  being 
effected ;  and,  with  that  object,  it  has,  at  the  hearing, 
when  the  plaintiff  has  failed  to  establish  the  precise 
terms  of  the  agreement,  endeavoured  to  collect,  if  it  can, 
what  the  terms  of  it  really  were." 
No  relief        8  564.     Such  being  the  -principle  on  which  the  Court 

where  re-  u  °  x  x 

fusai  to  acts,  it  follows  that,  wherever  the  acts  of  the  party  to  be 
is  no  charged  have  caused  no  change  of  circumstances  in  the 
other  party,1  and  wherever  the  acts  of  part  performance 
by  the  one  are  not  such  as  to  render  refusal  by  the  other 
party  to  perform  the  contract  a  fraud  in  him,  however 
clearly  they  may  evidence  the  existence  of  a  contract, 
there  the  jurisdiction  in  question  can  have  no  applica- 
tion ;  and  this  may  be  the  case  either  from  the  character 
of  the  person  permitting  the  acts,  or  from  the  nature 
of  the  acts  themselves. 
The  acts        8  565.     From  what  has  been  said,  it  appears  that  the 

must  be  „  .        „  r. 

done  with  acts  of  part  performance  must  in  all  cases  be  done  by  the 
ledge^f  "  person  asserting  the  contract  with  the  knowledge  of  the 
son  to  be   Person  sought  to  be  charged  that  the  acts  are  being  done 
charged.    an(j  are  being  done  on  the  faith  of  the  contract ;  without 
such  knowledge  there  would  be  neither  injustice  nor  fraud. 
where  not      §  566.     On   the  ground   that  the   character   of  the 
fromcha^  person  permitting  the  acts  prevented  the  notion  of  fraud, 
ofttie       ^  nas  been  decided  that  where  a  plaintiff  seeks  to  enforce 
person,      against  a  remainderman  a  parol  contract  entered  into 
between  the  plaintiff  and  the  tenant  for  life,  acts  of  part 
performance  which  would  have  bound  the  tenant  for  life 
will  not  bind  the  remainderman,  unless  it  can  be  shown 
that  he  permitted  the  acts  of  the  plaintiff  with  a  know- 
ledge of  the  contract  entered  into  by  the  tenant  for  life.2 

1  Caton  v.  Caton,  L.  E.  1  Ch.  137  ;       JVhitbread  v.  Brockhurst,  1  Bro.  C.  C. 
S.  C.  in  D.  P.  L.  R.  2  H.  L.  127.  404  ;  per  Lord  Redesdale  in  Sliannon 

2  Blore   v.  Sutton,  3  Mer.    237  ;      v.    Bradstrcet,    1    Sch.    &   Lef.  72  : 
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For  to  constitute  fraud,  there  must  coincide  in  one  and  part  hi. 
the  same  person  knowledge  of  some  fact  and  conduct  — '— 


inequitable  having  regard  to  such  knowledge.  And 
again,  on  the  same  principle,  where  the  acts  are  those  of 
persons  not  parties  to  the  contract,  they  will  not  be 
binding :  so  that,  for  instance,  acts  done  by  arbitrators 
towards  the  performance  of  their  duty,  are  not  part 
performance  of  a  parol  contract  for  a  compromise  and 
division  of  estates  by  arbitrators.1 

§  567.  From  the  nature  of  the  act,  it  follows,  that  From tiio 
though,  as  we  shall  hereafter  see,  it  has  been  a  question  the  act.0* 
how  far  the  acceptance  of  part  of  the  purchase-money 
binds  the  vendor,  the  payment  of  this  on  the  part  of  the 
purchaser  can  in  no  wise  bind  him,  because  to  refuse  to 
complete  the  contract  after  paying  "part  of  the  pur- 
chase-money, would  be  no  fraud  upon  the  seller,  but  his 
own  loss." 2  The  question  was  raised  in  a  case  where 
the  co-heirs  of  a  purchaser  sought  the  enforcement  of  the 
contract  against  his  personal  representatives,  and  set  up 
his  part  payment  as  a  part  performance  making  it  a 
binding  contract  :3  but,  on  the  ground  above  stated, 
Grant  M.R.  decreed  against  the  claim  of  the  heirs. 

§  568.     Upon  the  same  principle  it  seems  doubtful  From 
whether  any  acts  which  admit  of  alternative  remedies,  one  being  ai- 
by  the  execution  of  the  contract  and  another  by  some  remedies. 
other  means,  as,  for  instance,  a  compulsory  taking  under 
the  Lands  Clauses  Consolidation  Act,   can  be  taken  as 
part  performance ;  because  there  is  no  fraud  on  the  other 
party  if  the  remedy  other  than  that  by  execution  of  the 
contract  be  pursued.4 

S  569.     Thirdly,  the  contract  which  the  acts  of  part u;-  The 

contnpf" 

performance  allow  to  be  set  up  by  parol  evidence  must  must  bo 

per  Lord  Cranworth  in  Morgan  v.  :  Cooth  v.  Jackson,  6  Ves.  12. 

Milman,  3  De  G.  M.  &  G.  33.     See  2  7  Ves.  at  p.  345. 

too  Flesher  v.  Trotman,  3  Giff.  at  p.  3  Buck/master    v.    Harrop,  7  Vea. 

9 ;  O'Fay  v.  Burke,  8  Ir.  Ch.  R.  225 ;  341  ;  S.  C.  on  appeal,  13  Ves.  456. 

Hope  v.  Oloncurry,  I.  R.  8  Eq,.  555.  *  See   per    Lord    Cranworth    in 
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Paet  in.  be  of  such  a  nature,  as  that  the  Court  would  have  had 

'-^-  jurisdiction  to  enforce  it  specifically,  if  it  had  been  in 

can b?      writing.     In  this  respect  the  jurisdiction  of  the  High 
enforced.   Court  ig  tlie  same  as  that  0f  the  Court  of  Chancery.    The 

rule  in  the  latter  Court  was  that  where  there  was  juris- 
diction in  the  original  subject-matter,  viz.,  the  contract, 
the  want  of  writing  would  not  deprive  the  Court  of  it, 
where  there  was  part  performance.  But  the  want  of 
writing  could  not  itself  be  made  the  ground  of  jurisdic- 
tion, for  if  that  were  so,  all  parol  contracts  required  by 
the  Statute  of  Frauds  to  be  in  writing,  and  in  part 
performed,  might  have  been  enforced  in  Equity  :  which 
was  not  the  case.  Accordingly  a  demurrer  to  a  bill  for 
work  and  labour  done,  alleging  fraud  and  part  perform- 
ance, was  allowed  by  Lord  Cottenham.1 
Where  §  570.     This  principle  is  illustrated  by  cases  in  which 

a  seal.       there  has  been  a   want  not   of  writing,  but  of  a  seal. 
Thus  where  the  plaintiff  stated  a  claim  against  a  com- 
pany for  work  and  labour  done  on  the  estate  of  the  com- 
pany, and  alleged  that,  as  the  contract  was  not  under 
seal,  and  as  the  company  claimed  the  legal  estate  in  the 
land,  he  had  no  remedy  except  in  Chancery,  a  demurrer 
by  the  company  to  the  plaintiff's  bill  was  allowed.2 
where  the      §  571.     So,  again,  where  the   engagement  is  of  an 
mintfof     honorary  and  not  of  a  legal  character,  part  performance 
r^Tcha"-  gives  the  Court  no  jurisdiction.3     Thus  in  the  case  of 
racter.      Lord  Walpole  v.  Lord  Orford*  where  two  testators  on 
the  same  day,  and  in  the  presence  of  the  same  witnesses, 
executed  mutual  wills ;  one  of  the  testators  having  died, 
it  was  argued  that  there  was  part  performance  under 

Morgan  v.  Mihnan,  3  De  G.  M.  &  an  original  jurisdiction  in  respect  of 

G.  35.  building     contracts.       See     supra, 

1  Kirk  v.  Bromley  Union,  2  Ph.  §  76. 

640.  The  case  of  Pembroke  v.  Thorpe  2  Grampton  v.  Varna  Railway  Co., 

(3  Sw.  437  n.)  may  appear  at  va-  L.  R.  7  Ch.  562. 

riance  with  this  view,  but  will  be  3  Cf.  supra,  §  301. 

reconciled  by  considering  that  Lord  *  3  Ves.  402. 
Hardwicke  held  the  Court  to  have 
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circumstances  which  could  only  be  referred  to  a  contract  part  iii. 

between  the  testators  to  make   such  wills  :   but  Lord — — 

Rosslyn,  though  inferring  an  agreement  of  some  sort, 
held  it  to  have  been  a  merely  honourable  engagement, 
and  one  which  the  Court  therefore  could  not  carry  into 
effect. 

§  572.     On  the  same  principle  there  can  be  no  part  Or  incom- 
performance  of  an  incomplete  contract.      For   acts   to  p  e  e- 
amount  to  part  performance,  the  contract  "  must  be  obli- 
gatory, and  what  is  done  must  be  done  under  the  terms 
of  the  agreement  and  by  force  of  the  agreement."  1 

§  573.     Where  however  the  owner  of  a  ship-building  Laird  •* 
yard  proposed  to  construct  a  siding  from  it  to  a  rail-  head 
way  station  close  at  hand,  and  obtained  from  the  railway  c™  Kay 
company  a  general  assent  to  his  proposal,  and  proceeded 
to  make  the  siding,  without  the  details  of  the  arrange- 
ment having  been  agreed  upon,  and  after  the  construc- 
tion  of  the   siding   was  allowed   to   use   it   on   terms 
embodied  in  an  informal  memorandum ;  it  was  held  that 
even  had  there  not  been  any  actual  user,  the  Court  would 
probably  have  found  means  to  enforce  the  completion  of 
some  arrangement  by  which  the  company  would  have 
been  compelled  to  allow  the  siding  to  be  used  on  reason- 
able terms,  and  that,  the  memorandum  showing  what 
were  reasonable  terms,  an  arrangement  on  that  footing 
would  be  enforced.2 

§  574.     It  is  perhaps  scarcely  needful  to  observe  that  where  _ 
where  the  possession  taken  is  not  under  a  contract  but  averse.011 
adverse,  the  circumstance  that  there  is  no  Common  Law 
remedy  does  not  suffice  to  give  the  Court  jurisdiction.3 

§  575.  The  general  character  of  the  acts  which  are  Particu- 
requisite  to  constitute  part  performance  for  the  purpose  lar  aotSl 
in  question  having  been  stated,  it  is  proposed  now  to 

1  Per  Lord  Brougham  in  Lady  E.  Johns.  500. 
Thynne  v.  Earl  ofGlengall,  2  H.  L.  C.  3  East  India  Co.  v.  Nuthumbadoo 

,5g  Veerasawmy  Moodelly,  7  Moo.  P.  C. 

!  Laird  v.  Birkenhead  Hallway  Co.,  C.  482. 

S      M 
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Part  in.  show  the  result  of  these  principles  in  respect  of  some 

: — —  particular  acts.1 

Posses-  §  576.     Possession  is  in  some  cases  equivocal  in  respect 

Blon>  of  the  title  to  which  it  is  to  be  referred  :  2  in  other  cases 
it  is  not :  therefore  the  possession  of  a  tenant,  after  the 
expiration  of  a  lease,  which  was  referable  only  to  a  con- 
tract for  a  renewal,  has  been  considered  part  performance 
of  such  a  contract.3 

Ion  of  §  5^'     ^ti^   more  cleai>ly  "tne   acknowledged  pos- 

stranger    session  of  a  stranger  in  the  land  of  another  is  not  ex- 

auknow-         tit  ,t  .   .  „  , 

lodged,      pncable  except  on  the  supposition  01  an  agreement,  and 

has  therefore  constantly  been  received  as  evidence  of  an 

Pain  v.     antecedent  contract."4     Thus,  to  refer  to  an  often  cited 

Coombs.  ' 

case,  where  a  parol  contract  for  a  lease  was  made,  and 
the  terms  of  it  were  agreed  on  between  the  proposed 
lessor  and  lessee,  and  by  the  direction  of  the  lessor  the 
lessee  instructed  a  solicitor,  who  acted  for  both  parties,  to 
reduce  the  terms  to  writing ;  and  the  solicitor  took  a 
note  of  the  terms  thus  stated  to  him,  and  from  it  pre- 
pared a  draft  contract  embodying  these  and  other  terms, 
which  he  submitted  to  the  lessor,  who  afterwards,  with- 
out objecting  to  it,  let  the  lessee  into  possession,  and 
directed  the  solicitor  to  prepare  a  lease  in  pursuance  of 
the  draft  contract ;  and  a  draft  lease  was  accordingly 
prepared,  to  which  the  lessor  objected,  and  gave  the 
tenant  notice  to  quit : — the  Court  held  that  there  was 

'  Consider,  in  addition  to  the  cases  8  De  G.  M.  &  G.  357,  367.  Distin- 
referred  to  in  the  text,  Kelly  v.  guish  Brady's  case,  15  W.  B.  753. 
Walsh,  1  L.  B.  Ir.  275,  where  giving  4  Per  Plumer  M.E.  in  Morphett 
consent  to  a  lease  was  held  to  be,  v.  Jones,  1  Sw.  181.  See  accord- 
under  the  circumstances  of  the  case,  ingly  Butcher  v.  Stapely,  1  Vern.  363 ; 
an  act  of  part  performance.  Pyke  v.  Williams,  2  Vern.  455  ;  Earl 

2  See  Lamare  v.  Dixon,  L.  E.  6  of  Aylesford's  case,  2  Str.  783  ;  Stew- 
H.  L.  414  ;  Millard  v.  Harvey,  34  art  v.  Denton,  1  Fonbl.  Eq.  187  ; 
Beav.  237.  Savage  v.  Carroll,  1  Ball  &  B.  265  ; 

3  Dowell  v.  Dew,  1  Y.  &  C.  C.  C.  Kine  v.  Balfe,  2  Ball  &  B.  343  ;  Dale 
345  ;  12  L.  J.  Ch.  158;  cf.  Buckmaster  v.  Hamilton,  5  Ha.  381;  Pain  v. 
v.  Harrop,  13  Ves.  456,  474  ;  Mil-  Coombs,  3  Sm.  &  Gif.  449  ;  S.  C.  1 
lard  v.  Harvey,  13  W.  E.  125  ;  10  De  Q.  &  J.  34. 

Jur.  N.  S.  1167;  Powell  y.  Lovegrove, 
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part  performance  of  the  contract,  and  enforced  the  same  Part  x.ir- 

accordingly.1  : — — 

§  578.     Even  where  the  possession  has  been  taken  Posses- 

■    1  i  n  Till         S'0n  aC' 

without  consent,  yet  if  the  owner  afterwards  allow  the  quiesced 
stranger  to  remain  in  possession,  this  will,  it  seems,  operate in 
as  an  act  of  part  performance.2 

§  579.     Possession  is,  it  must  be  observed,  part  per-  F.ossf- 

SlOU  X611S 

formance  both  by  and   against  the  stranger,   and   the  for  and 
owner  : 3  the  owner  has  allowed  the  stranger  to  do  an bfthpar- 
act  on  the  faith  of  the  contract,  viz.,  enter  on  the  land  : tiesai  °* 
the  stranger  has  allowed  the  owner  to  do  an  act  on  the 
faith  of  the  contract,  viz.,  withdraw  from  the  land.   They 
are  therefore  both  bound. 

§  580.     Possession  is,  as  already  pointed  out,  part  Posses- 

._  ,  ,  610  O.  3i8 

performance   as  well  against   a  company  as   against   a  against  a 
natural  person.4  company 

S  581.     It  is  not  only  in  contracts  for  a  sale  or  a  lease  in  con- 

tracts 

that  possession  is  part  performance.  It  may  let  in  parol  other  than 
evidence  of  any  contract  explaining  the  possession.  Thus  °easSe.e  or 
where  A.  was  in  possession  of  his  own  land  subject  to  a 
mortgage,  and  he,  as  he  alleged,  contracted  with  B.  that 
B.  should  purchase  the  land  from  the  mortgagee  and  hold 
it  for  the  benefit  of  A.,  subject  to  certain  terms  for  the 
repayment  of  the  purchase-money ;  and  B.  afterwards 
set  up  the  purchase  as  being  an  absolute  one  for  his  own 
benefit ;  the  continued  possession  of  A.  as  owner  of  the 
land  was  held  to  be  part  performance  of  the  contract 
alleged  by  him.5  In  another  case  A.  by  parol  agreed  to 
allow  B.  the  occupation  of  a  leasehold  house  for  life,  on 
payment  merely  of  ground  rent,  rates,  and  taxes.  B. 
was    put    into    possession :  and     that    possession    was 

1  Paw,  v.  Coombs,  1  De  G.  &  J.  34.      p.  170. 

See  too  Miller  v.  Finlay,  5  L.  T.  N.  3  Wilson  v.  West  Hartlepool  Rail- 

s.  5io.  way  Co.,  2  De  G.  J.  &  S.  475,  485. 

2  Gregory  v.  MigMl,  18  Ves.  328  ;         4  S.  C. 

Pain  v.  Coombs,  1  De  G.  &  J.  34,  46.  6  Lincoln  v.  Wright,  28  L.  J.  Oh. 

See    too  per    Lord  Kingsdown  in      705  ;  S.  C.  7  W.  R.  124,  350 ;  4  De 
Bamsden  v.  Dyson,  L.  R.  1  H.  L,  at      G,  &  J.  16. 
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Taut  III, 
Ch.  xi. 


Marriage 
contracts. 


Family 
arrange- 
ments. 


Effect  of 
lapse  of 
time. 


held  to  preclude  any  objection  on  the  ground  of  the 
statute.1 

§  582.  Many  cases  have  also  arisen  in  respect  of 
marriage  contracts,  where  the  part  performance  has  ex- 
cluded the  operation  of  the  statute.  Thus  in  a  case,  where 
there  was  a  parol  promise  before  marriage  to  give  certain 
property  to  the  married  pair  by  the  father  of  the  intended 
wife :  the  marriage  took  place,  and  was  followed  by  the 
delivery  up  of  possession  to  the  son-in-law,  expenditure 
of  money  by  him,  and  the  absence  of  all  disturbance  on 
the  part  of  the  father-in-law  :  these  acts  were  held  to  be 
in  part  performance  of  the  alleged  ante-nuptial  contract.2 
And  so  where  a  father  verbally  promised,  in  considera- 
tion of  his  daughter's  marriage,  to  give  her  a  house  as  a 
wedding  present,  and  immediately  after  the  marriage  put 
the  daughter  and  her  husband  into  possession,  and  con- 
tinued himself  to  pay  what  became  due  to  a  building 
society  in  respect  of  an  existing  mortgage  on  the  house, 
it  was  held  by  the  Court  of  Appeal  (affirming  the  deci- 
sion of  Malins  V.C.)  that  the  possession  took  the  case 
out  of  the  statute,  and  that  the  balance  due  to  the 
building  society  on  the  father's  death  was  payable  out 
of  his  estate.3 

§  583.  The  same  principle  applies  in  cases  of  family 
arrangements  involving  the  giving  up,  partition,  or 
exchange  of  land  ;  so  that  though  such  arrangements 
may  be  by  parol,  yet  if  they  be  followed  by  uninter- 
rupted exclusive  enjoyment  of  the  several  lands  in 
pursuance  of  the  arrangement,  the  Court  will  specifically 
enforce  them.4 

§  584.     In  considering  this  effect  of  possession  where 


1  Coles  v.  Pilkington,  L.  E.  19  Eq. 
174. 

'  Surcome  v.  Pinniger,  3  De  Q.  M. 
&  G.  571.  See  also  Floyd  v.  Buck- 
land,  1  Ferm.  268. 

■<  Ungley  v.  Ungley,  4  Ch.  D.  73  ; 
5  Ch.  D.  887. 


4  Stockley  v.  Stockley,  1  V.  &  B.  23  ; 
Neale  v.  Neale,  1  Ke.  672  ;  Williams 
v.  Williams,  2  Dr.  &  Sm.  378, 
affirmed  L.  R.  2  Ch.  294  (see  especi- 
ally pp.  304,  5)  ;  Cood  v.  Cood,  33 
Beav.  314. 


out  of 
money. 
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the  acquiescence  has  been  of  very  long  duration,  the  partiii. 
Court  will  regard  the  lapse  of  time  as  a  circumstance  — : — - 
against  allowing  the  statute  to  be  set  up.1 

§  585.  The  laying  out  of  money,  provided  it  be  such  Laying 
as  would  only  be  likely  to  take  place  in  pursuance  of 
such  a  contract  as  that  alleged,  and  it  be  with  the  privity 
of  the  other  party,  is  an  act  of  part  performance.2 
Therefore,  where  a  proposed  lessee  entered  and  built, 
the  acts  were  held  to  be  such  ; 3  and  again,  the  alteration 
of  a  garden  fence  and  the  plantation  of  a  meadow  with 
the  privity  of 'the  other  party,  and  partly  at  his  expense, 
by  a  tenant  in  possession,  were  held  acts  of  part  per- 
formance, evidencing  a  contract  to  demise  the  meadow 
for  a  term.4  So  the  expenditure  of  money,  in  alterations 
and  repairs  of  the  property,  by  a  sub-lessee  with  the  know- 
ledge of  the  owner  has  been  held  to  be  part  performance 
of  the  contract  by  the  owner  to  let  to  the  sub-lessor.5 

§  586.     The  expenditure  of  money  differs,  it  will  be  How  dtf- 
observed,  from  possession,  in  two  respects  :  the  one,  that  f™* * 
whilst  mere  possession  is  referable  to  a  tenancy  at  will,  session, 
as  well  as  to  a  larger  estate,  the  laying  out  of  any  con- 
siderable sums  of  money  is  rationally  to  be  referred  only 
to  some  contract  to  confer  a  substantial  interest  in  the 
property ;  the    other,  that  Avhilst  possession  cannot  be 
supposed   to   be   continued  by  a  stranger  without   the 
knowledge  of  the  owner,  a  person  in  possession  may  well 
lay  out  money  without  the  owner's  cognizance  :  and  what 
is  therefore  necessarily  inferred  in  the  one  case  must  be 
proved  in  the  other. 

1  Blackford  v.  Roclcpatrich,  6  Beav.  &  Cr.  167  ;  Surcorne  v.  Pinniger,  3 
232;  cf.  Crook  v.  Corporation  of  Sea-  De  G.  M.  &  G.  571  ;  Farrall  v. 
ford,  L.  R.  10  Eq.  678;  6  Ch.  551.  Davenport,   3   Giif.   363;    Norris  v. 

2  Wills  v.  Stradling,  3  Ves.  378.  Jackson,  ib.  396.     Distinguish  Mil- 

3  Savage   v.    Foster,  5  Vin.  Abr.  lard  v.  Harvey,  34  Beav.  237. 

524,  pi.  43  ;  Reddin  v.  Jarmyn,  16  h   Williams  v.  Evans,  L.  R.  19  Eq. 

L.  T.  449.  547.     See  too  Shillibeer  v.  Jarvis,  8 

4  Sutherland  v.  Briggs,  1  Ha.  26.  De  G.  M.  &  G.  79,  87.  Distinguish 
See  also  Stockley  v.  StocHey,  1  V.  &  Howe  v.  Hall,  I.  R.  4  Eq.  242  ; 
B.  23  ;  Toole  v.  Medlicott,  1  Ball  &  Gardner  v.  Foolcs,  15  W.  R  388. 

B.  393;  Mundy   v.   Jolliffe,  5  My. 
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Part  III. 
Ch.  xi. 

Expendi- 
ture and 
other  acts 
admitting 
of  com- 
pensation. 


Payment 
of  pur- 
chase- 
money. 


Why  not 
an  act  of 
part-per- 
fonnance. 


§  587.  There  are  cases  where  it  has  been  held  that, 
as  money  spent  in  repairs  easily  admits  of  compensation, 
such  expenditure  is  no  part  performance,  and  conse- 
quently does  not  avail  to  take  a  case  out  of  the  statute  ; 1 
and  where  the  acts  relied  on  are  proper  to  be  brought 
before  a  jury,  and  can  be  answered  in  damages,  or  are  in 
the  nature  of  acts  of  preparation,2  they  will  not  be  con- 
sidered as  part  performance.  But  nothing  can  be 
clearer  than  that  there  are  many  acts,  easily  enough 
admitting  of  compensation,  which  yet  amount  to  such 
part  performance  as  will  enable  the  Court  to  enforce  a 
parol  contract. 

§  588.  If  the  laying  out  of  money  in  alterations  in 
pursuance  of  a  contract  is  a  part  performance  of  it,  it 
might  be  supposed  that  making  a  payment  of  the 
purchase-money  payable  under  the  contract  was  yet 
more  clearly  a  part  performance.  But  this  cannot  be 
said  to  be  the  case.  For  it  seems  now  to  be  decided 
that  the  payment  by  the  purchaser  to  the  vendor  of  the 
whole  3  or  a  part,  whether  substantial  or  unsubstantial, 
of  the  purchase-money,  is  not  an  act  of  part  performance 
which  Avill  take  the  parol  contract  out  of  the  statute. 

§  589.  The  grounds  of  this  decision  seem  to  be,  first, 
that  the  mention  of  part  payment  in  the  1 7th  section  of 
the  Statute  of  Frauds,  and  the  silence  in  that  respect  of 
the  4th  section,  must  be  taken  to  show  that  the  Legisla- 
ture did  not  intend  that  part  payment  should  be  binding 
in  cases  of  the  sale  of  lands  :4  and  secondly,  that  the 
money  may  be  repaid,  and  that  both  parties  will  then  be 
in  the  situation  in  which  they  were  before  the  contract, 
without  either  party  having  gained,any  inequitable  advan- 
tage over  the  other.5     This  is  a  case  where,  for  the  act 


1  Frame  v.  Dawson,  14  Ves.  386  ; 
cf.  Forster  v.  Hale,  3  Ves.  at  p.  713. 

2  O'Meilly    v.    Thompson,   2  Cox, 
271. 

J  See  per  Knight  Bruce  L.J,   in 


Hughes  v.  Morris,  2  De  G.  M.  &  G. 
at  p.  356. 

4  Clinan  v.  Cooke,  1  Sch.  &  Lef.  22 ; 
Watt  v.  Evans,  4  Y.  &  C.  Ex.  579. 

5  Clinan  v.  Cooke,  1  Sch.  &  Lef.  22. 
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done,  there  are  alternative  remedies,  one  by  the  execution  part  hi. 

Ch  xi 

of  the  contract,  and  the  other  by  repayment, — and  the  — : — — 
election  to  put  the  other  party  to  the  latter  remedy  is  no 
fraud.  It  has  been  truly  said  that  this  reasoning  over- 
looks the  possibility  of  an  insolvency  intervening  and 
preventing  the  repayment  of  the  purchase-money,1  and  it 
is  difficult  to  say  that  the  reasoning  is  satisfactory,  but 
the  Courts  have  acted  upon  it. 

The  lawupon  this  subject  has  been  somewhat  vacillating,  vaciiia- 
In  a  case  before  Lord  Hardwicke,  he  held  part  payment  ilw  on  this 
to  be  part  performance;2  but  this  as  a  general  proposition  subJect- 
was  early  overruled.     The  question  then  arose  whether, 
although  payment  of  a  small  instalment  was  inoperative, 
payment  of  the  whole  or  of  a  substantial  part  of  the 
price  would  not  be  an  act  of  part  performance.     Lord 
Eosslyn  maintained  the   affirmative  of  this  question  ;  3 
but  Lord  Redesdale  denied  any  such  distinction  ; 4  and 
Lord  Rosslyn's  decision  seems  now  to  be  overruled,  upon 
the  ground  that  it  is   impossible  satisfactorily  to  dis- 
criminate  between    substantial   and   unsubstantial   part 
payments.5 

8  590.     Payment  of  the  auction  duty  has  been  held  Payment 
not  to  be  part  performance,  it  being  by  the  revenue  laws  duty. 
essential  to  the  contract,  and  "  that  without  which  there 
would  have  been  no  contract  cannot  be  said  to  be  in  part 
performance  of  the  contract."  6 

§  591.     The  same  vacillation  which  characterized  the  Payment 
course  of  the  authorities  on  payment  of  the  purchase-  tionai1" 
money  as  part  performance,  has  attended  the  cases  deal-  rent 
ing  with  the    question  whether  payment   of  an   addi- 

1  13  Ves.  461, note  by  the  reporter.      before  the  statute). 

2  Lacon  v.  Mertins,  3  Atk.  at  p.  4.  4  In  Clinan  v.   Cooke,  1    Sch.  & 
See    also  Child   v.  Comber,    3    Sw.      Lef.  22. 

423  n.  5  Watt  v.  Evans,  4  Y.  &  C.  Ex. 

3  Main  v.  Melbourn,  4  Ves.  720.      579.     See  Ex  parte  Hooper,  19  Ves. 
See  the  arguments  in  Wills  v.  Strad-      479. 

ling,   3  Ves.  378,  and  Simmons  v.  6  Per  Grant  M.R.  in  Bicckmaster 

Cornelius,  1  Rep.,  in  Ch.  138  (a  case      v.  Harrop,  7  Ves.  at  p.  346. 
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part  in.  tional  rent  is  to  be  treated  as  part  performance.     In  the 
'-^-  earliest  case  on  the  subject,  it  was  laid  down  that  such  a 


payment,  if  shown  or  admitted  to  be  on  the  foot  of  the 
contract,  is  a  circumstance  of  part  performance.1     It  was 
subsequently  determined  not  to  be,2  but  this  decision 
jfimn  v.    appears  to  be  overruled  by  the  case  of  Nunn  v.  Fabian,3 
' " """'     where  a  landlord,  having  verbally  agreed  with  his  tenant 
to  grant  him  a  lease  for  twenty-one  years  at  an  increased 
rent,  died  before  the  execution  of  the  lease,  but  after 
having  received  from  the  tenant  one  quarter's  rent  at  the 
increased  rate :  and  it  was  held  that  this  payment  con- 
stituted a  sufficient  act  of  part  performance  to  take  the 
case  out  of  the  statute. 
Review         §  592.     It  is  not  easy  to  think  that  the  whole  group 
cases  on    of  cases  dealing  with  the  payment  or  expenditure  of 
a^part1  *  money  on  the  footing  of  a  contract  is  satisfactory.     It 
perform-    ,^-q^  seem  reasonable   to   hold   one   or   other  of  two 


anee. 


things :  that  all  payments  of  money  made  by  one  con- 
tracting party  with  the  knowledge  of  the  other,  and  on 
the  faith  of  the  contract,  should  be  deemed  acts  of  part 
performance  for  the  purpose  in  question ;  or  that  none  of 
such  acts  should  be  deemed  to  be  part  performance,  and 
that  the  Court  should  in  all  these  cases  think  that  the 
possibility  of  repayment  deprived  them  of  any  effect  on 
the  Statute  of  Frauds.  It  does  not  seem  reasonable  to 
halt  between  the  two  opinions. 
Marriage.  g  gg3§  Marriage  alone  is  not  a  part  performance  of 
a  contract  in  relation  to  it :  for  to  hold  this  would  be  to 
overrule  the  Statute  of  Frauds,  which  enacts  that  every 
agreement  in  consideration  of  marriage  to  be  binding 
must  be   in  writing.*     Accordingly,  where   there  was, 

1  Wills  v.  Stradling,  3  Ves.  378.  v.  Beech,  1  Ves.  Sen.  297  ;  per  Lord 

2  CHerlihy  v.  Hedges,  1  Seh.  &  Thurlow  in  Dundas  v.  Dutens,  1  Ves. 
Lef.  123.  Jim.  199.     As  to  this  case,  see  the 

3  L.  R.  1  Ch.  35.  Consider  Howe  observations  of  Lord  Romilly  M.R. 
v.  Hall,  I.  R.  4  Eq.'  242  ;  Archbold  in  Warden  v.  Jones,  23  Beav.  487,  (S. 
v.  Howth,  I.  R.  1  C.  L.  608.  C.  on  appeal,  2  De  G.  &  J.  76.)   Con- 

4  Per  Lord  Hardwicke  in  Taylor  aider Gilchristv.Herbert,20W. 11.348. 
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before  marriage,  a  contract  by  parol  for  the  settlement  of  P^T  in. 

part  of  the  wife's  property,  and  that  the  husband  should 

take  the  rest,  which  he  did,  but  there  was  no  settlement 
made ;  and  the  wife  subsequently  filed  her  bill,  stating 
these  facts,  for  the  purpose  of  obtaining  a  declaration  of 
her  rights  in  certain  property  coming  to  her,  and  the 
husband  by  his  answer  admitted  the  statements  in  the 
bill,  and  a  deed  was  then  prepared  purporting  to  be  a 
settlement  on  the  wife  in  pursuance  of  the  contract,  and 
was  signed  but  not  acknowledged  by  the  wife  :  in  a  suit 
by  a  plaintiff  claiming  under  the  settlement  against  the 
heir,  it  was  held  that  there  was  no  part  performance  by 
marriage,  nor  any  other  part  performance  of  the  parol 
contract,  and  that  it  was  void  and  all  the  subsequent 
proceedings  ineffectual.1 

§  594.  In  a  case  already  referred  to,  the  intended  Catonv. 
husband  and  wife,  previously  to  marriage,  agreed  by  a 
writing,  which  was  held  to  be  unsigned,  that  the  husband 
should  have  the  wife's  property  for  her  life,  paying  her  a 
certain  sum  by  way  of  pin-money,  and  that  she  should 
have  it  back  again  after  his  death ;  and  instructions  were 
given  for  a  marriage  settlement  to  have  that  effect ;  but 
no  settlement  was  ever  executed,  the  husband  promising, 
as  the  wife  alleged,  to  make  a  will  giving  her  all  his 
property — a  promise  which,  if  made,  he  did  not  keep. 
After  the  husband's  death  the  wife  sought  specific  per- 
formance of  the  ante-nuptial  arrangement,  but  it  was 
held  that  there  was  no  contract  in  writing  within  the 
statute,  and  that  the  marriage  was  no  part  performance.2 
This  decision  was  affirmed  by  the  House  of  Lords,3  but 
the  question  of  part  performance  was  not  there  argued. 

8  595.     There  mav,  of  course,  often  be  acts  connected  Acts  c°n- 

o  J '  '  _  nected 

with  the  marriage  which,  as  independently  of  it  they  with  mar- 
would  be  acts  of  part  performance,  are  not  the  less  so 
from  being;  done  in  connection  with  it,  and  therefore 


o 


1  Lassence  v.  Tierney,  1  Mac.  &  G.  3  Caton  v.  Caton,  L.  E.  1  Ch.  137. 

551.  3  L.  R.  2  H.  L.  127. 
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Part  iii.  differ  from  cases  where  the  marriage  is  the  sole  act  relied 

'- — —  on.     Thus,  in  a  case  which  was  ultimately  decided  by 

the  House  of  Lords,  it  was  held  that  the  execution  by  the 
husband  of  a  settlement  in  pursuance  of  a  parol  contract 
entered  into  by  him  with  the  lady's  father  previously  to  the 
marriage  being  something  over  and  above  the  marriage, 
was  an  act  of  part  performance  of  the  parol  contract  entered  - 
into  previously  to  it.1  In  the  case  of  Warden  v.  Jones2  it 
was  held  by  Lord  Eomilly  M.R.  that  the  execution  of  a 
settlement  is  no  act  of  part  performance  where  the  previous 
parol  contract  is  between  the  intended  husband  and  wife 
only,  and  not  between  the  husband  and  some  third  person, 
and  that  such  a  settlement  must  be  considered  a  voluntary 
deed;  and  this  decision  was  affirmed  by  Lord  Cran worth. 
Marriage        §  596.     The  cases  in  which  the  Court  relieves  on  the 
of  pre-      ground  of  marriage  in  fraud  of  a  parol  contract  entered 
parol        mto   previously  must,  of  course,  be  distinguished  from 
contract.    cases  [n  which  the  marriage  itself  is  set  up  as  part  per- 
formance of  the  contract.3 
Cohabita-       §  597.     But   though   marriage   be   not,   cohabitation 
may   be   a   sufficient   act   of  part   performance.     In   a 
separation  deed,  the  husband  covenanted  with  a  trustee 
for  the  payment  of  an  annuity  to  his  wife :  shortly  before 
the  death  of  the  husband,  his  wife  returned  to  him  upon 
the  faith  of  a  promise  made  by  the  husband  to  the  wife 
and  her  trustee,  that  if  she  would  do  so  he  would  con- 
tinue to  pay  the  annuity  and  would  charge  it  upon  his  real 
estate.     He  died  without  having  done  so,  and  it  was  held 
that  the  contract  could  be  enforced  against  the  devisees 
of  the  husband,  on  the  ground  of  part  performance.4 

1  Hammersleij  v.  De  Biel,  12  01.  &  Cf.  Alderson  v.  Maddison,  5  Ex.  D. 
Fin.  45,  64  n. ;  Surcome  v.  Pinniger,  293,  where  service  as  housekeeper 
3  De  G.  M.  &  G.  571.  and  giving  up  other  prospects  in  life 

2  23  Beav.  487,  on  appeal  2  De  G.  were  regarded  by  Stephen  J.  as  part- 
ed J.  76.  performance  ;  but  his  decision  was 

3  See  supra,  §  553.  reversed   on   appeal,  W.  N.    1881, 

4  Webster  v.   Webster,  1  Sm.  &  G.  p.  68. 
489,  affirmed  4  De  G.  M.  &  G.  437. 
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S  598.     As  acts  done  prior  to  a  contract  cannot  be  paet  hi, 

,  ,  Ch.  xi. 

referred  to  it  as  done  in  pursuance  of  it,  they  can  never : 

Previous 

be  treated  as  acts  of  part  performance.1  acts. 

§  599.  And  so  also  acts  subsequent  to  the  contract,  Prepara- 
and  even  in  pursuance  of  it,  if  not  strictly  in  performance 
of  the  contract  as  between  the  parties  to  it,  but  prepara- 
tory to  such  performance,  cannot  be  taken  as  part  per- 
formance. It  is  evident  that  acts  of  this  sort  may  be, 
and  for  the  most  part  are,  the  mere  acts  of  the  party 
doing  them  :  the  other  party  is  not  necessarily  cognizant 
of  them,  and  consequently  he  is  not  so  bound  by  them 
as  to  render  it  fraudulent  in  him  subsequently  to  refuse 
to  carry  the  contract  into  effect.  Therefore  giving  in-  instances. 
structions  for  a  lease,2  putting  a  deed  into  a  solicitor's 
hands  to  prepare  a  conveyance,3  giving  orders  for  a  con- 
veyance to  be  drawn  and  going  several  times  to  view 
the  estate,4  the  execution  and  registration  of  the  deeds 
by  the  vendor,5  and  the  admeasurement  of  the  estate,6 
have  all  been  decided  not  to  be  acts  of  part  performance 
binding  on  the  other  party  to  the  contract.  So  again, 
where  it  was  a  condition  of  the  contract  that  the  plaintiff 
should  obtain  a  release  of  a  right  from  a  third  party, 
which  the  plaintiff  did  obtain  by  payment  of  a  valuable 
consideration;  it  was  held  to  be  merely  a  preparatory 
act  on  the  part  of  the  plaintiff,  and  not  a  part  perform- 
ance of  the  contract.7  And  the  appropriation  of  money 
by  a  party,  though  it  may  be  with  a  view  to  an  intended 
purchase,  is  not  of  itself  any  part  performance  or  evidence 
of  any  contract.8 

1  Parker   v.   Smith,   1   Coll.  608,  770  ;    of.   Phillips  v.   Edwards,  33 
g23  Beav.  at  pp.  444 — 445. 

2  Cole  v.  White,  cited  1  Bro.  C.  C.  6  Pembroke  v.  Thorpe,  3  Sw.  437  n. 
409  7  O'Reilly    v.    Thompson,  2  Cox, 

3  Bedding  v.  Wilkes,  3  Bro.  C.  C.      271. 

40Q  8  East  India  Co.  v.  Nuthumbadoo 

*  Clerk   v.    Wright,    1    Atk.    12  ;  Veerasawmy  Moodelly,  7  Moo.  P.  C. 

Cooke  v.  Tombs,  2  Anstr.  420.  C.  482,  497. 
»  Hawkins  v.  Holmes,  1  P.  Wms, 
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part  in.      §  600.     To  the  same  principle  may  probably  be  re- 


— ~^-  f erred  the  case  of  Whaley  v.  Bagnel,1  in  the  House  of 

Safnlf T'  Lords.  A.  agreed  by  parol  with  B.  for  the  purchase  of 
lands :  B.  delivered  a  rent-roll  to  A.,  which  showed  by 
its  heading  that  a  contract  had  been  entered  into  be- 
tween them  for  the  sale  of  the  lands  comprised  in  it  at 
twenty-one  years'  purchase,  and  an  abstract  of  the  title 
and  deeds  was  also  delivered  to  A.  for  the  purpose  of 
effecting  the  sale :  B.  informed  his  creditors  by  letter 
that  he  had  agreed  to  sell  the  land  to  A.  :  he  took  A. 
over  the  estate,  introduced  him  as  landlord  to  the 
tenants,  and  refused  to  renew  leases  and  do  other  acts  of 
management  as  owner,  in  these  cases  referring  the 
tenants  to  A.  B.  also  set  up  the  contract  against  an 
elegit,  and  on  the  strength  of  it  obtained  a  verdict 
finding  him  not  to  be  seized  of  the  lands  in  question : 
but  notwithstanding  all  these  circumstances,  a  plea  of 
the  Statute  of  Frauds  was  allowed. 

PHiiips  y.  §  601.  In  Phillips  v.  Edwards,2  land  being  vested 
in  a  trustee  for  a  married  woman  with  power  to  lease  at 
her  request  in  writing,  the  two  verbally  agreed  to  let  it, 
and  executed  a  lease  of  it ;  but  before  her  solicitor  had 
parted  with  the  deed,  and  before  the  plaintiffs  (the 
would-be  lessees)  had  executed  the  counterpart,  the 
married  woman  (who  had  made  no  written  request  to 
the  trustee)  signified  her  intention  to  retire  from  the 
transaction.  It  was  held  by  Lord  Bomilly  M.R.  that 
her  execution  of  the  lease  was  no  part  performance,  and 
that  there  was  no  binding  contract. 

ParUrv.  §  602.  But  where  the  contract  between  A.  and  B. 
comprises  acts  between  A.  and  B.  and  also  between  B. 
and  C,  and  A.  may  be  supposed  to  have  an  interest  or 
to  have  stipulated  in  respect  of  the  acts  between  B.  and 
C,  part  performance  with  knowledge  of  this  part  of  the 
contract  renders  it  binding  on  A.     This   seems   to  be 

1  1  Bvo,  P.  C.  345.  J  33  Beav.  440. 
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illustrated  by  the  case  of  Parker  v.  Smith.1  There  a  paet  hi. 
lessor  entered  into  a  parol  contract  with  a  colliery  com-  — '—J- 
pany,  holding  a  lease  from  him,  and  consisting  of  four 
partners,  of  whom  two  were  his  sons,  that  one  of  his 
sons  and  one  of  the  other  partners  should  retire  and 
leave  the  benefit  of  the  business  to  the  remaining  two, 
and  that  thereupon  he  would  consider  the  subject  of 
rent,  which  it  was  found  was  put  too  high  in  the 
original  lease,  and  refer  the  subject  to  a  competent 
person,  and  on  the  report  of  that  person  being  made, 
would,  if  the  report  should  seem  right,  adopt  it,  and 
grant  a  new  lease.  The  dissolution  of  partnership  so 
agreed  on  took  place,  and  the  two  continuing  partners 
released  the  others  :  these  acts,  being  referable  only  to 
the  contract,  were  held  to  take  the  case  out  of  the 
Statute  of  Frauds,  and  specific  performance  of  the  con- 
tract to  grant  the  lease  was  enforced  against  the  lessor's 
assignees  in  bankruptcy. 

§  603.     In  a  recent  Irish  case,  B.  being  tenant  to  A.  smrender 
surrendered  his  lease  on  the  faith  of  a  parol  contract  by  of  lease' 
A.  to  grant  a  new  lease  to  C.  :  the  surrender  was  held 
an  act  of  part  performance,  and  the  contract  was  enforced 
against  A.'s  representatives.2 

§  604.     Fourthly,  the   effect    of    part    performance  iv.  of  the 
being,  as  we  have  seen,  to  show  that  there  is  a  contract,  of  the"06 
and  to  let  in  parol  evidence  of  the  terms  of  that  contract,  contract- 
it  becomes  necessary  to  enquire  on  what  evidence  or 
admission  of  the  contract  the  Court  will  act. 

§  605.     The  cases  which  require  to  be  considered  may  ciassifi- 
be  classified  as  follows  :  of  the 

(1.)  Where  the  defendant  admits  the  contract  as cases' 

alleged. 

(2.)  Where  the  defendant   denies  the  contract  as 

alleged,  and  the  plaintiff  supports   his   case  by  one 

witness  only. 

•  1  Coll.  608.  2  Re  CooJce's  Trustees'  Estate,  5  L,  R.  Ir.  99. 
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Past  III 
Ch.  xi. 


1.  Con- 
tract 
admitted 
in  plead- 
ings. 


2.  Denied 
by  defen- 
dant's 
pleading. 


3.  Varia- 
tion 

between 
the  eon- 
tracts  al- 
leged and 
proved. 


Instances. 


(3.)  Where  the  defendant  denies  the  contract  as 
alleged,  and  the  evidence  proves  a  contract,  but  dif- 
ferent from  that  alleged  by  the  plaintiff. 

(4.)  Where  the  defendant  denies  the  contract  as 
alleged,  but  admits  another  contract. 
§  606.  (1.)  An  admission  of  the  contract  in  the 
pleadings  of  course  precludes  the  necessity  of  further 
proof :  and  the  fact  that  the  defence  claims  the  benefit 
of  the  Statute  of  Frauds  is  immaterial  in  case  of  part 
performance,  for  that  excludes  the  operation  of  the 
statute.1 

§  607.  (2.)  Under  the  practice  of  the  Court  of 
Chancery,  where  the  contract  was  positively  denied  by 
the  answer  and  was  proved  only  by  the  unsupported 
evidence  of  one  witness,  that  was  not  allowed  to  prevail: 
but  where  the  one  witness  was  corroborated  in  his  state- 
ments by  circumstances,  the  proof  might  prevail  over 
the  denial.2  But  now  that  the  defence  is  not  put  in 
upon  oath,  the  Court  would  no  doubt  feel  itself  justified, 
in  a  proper  case,  in  acting  upon  the  evidence  of  a  single 
witness  asrainst  the  unsworn  denial  of  the  defendant. 
But  if  the  defendant,  in  answer  to  interrogatories  or  by 
his  evidence,  swore  positively  to  the  denial,  the  Court 
would  probably  refuse  to  act  upon  the  affirmative 
evidence  of  a  single  witness,  if  uncorroborated. 

§  608.  (3.)  In  considering  the  cases  in  which  a 
variation  has  arisen  between  the  contract  alleged  and 
that  proved,  it  must  be  borne  in  mind  that  the  burthen 
of  proving  his  case  rests,  of  course,  on  the  plaintiff,  and 
therefore  if  there  be  any  such  conflict  of  evidence,  as 
leaves  any  uncertainty  in  the  mind  of  the  Court  as  to 
what  the  terms  of  the  parol  contract  were,  its  interference 
will  be  refused.3 

§  609.     Therefore,  where  there  were  variations  be- 


1  Cooth  v.  Jackson,  6  Ves.  12. 
1  East    India   Co.    v.    Donald,    9 
Yes.  275  ;  Morphett  v.  Jones,  1  Sw. 


172;  Toole  v.  Medlicott,  1  Ba.  &  B.  393. 
3  IAndsay  v.  Lynch,  2  Sch.  &  Lef.  1 ; 
cf.  Price  v.  Salusbury,  32  Bear.  446. 
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tween  the  evidence  of  the  one  witness  and  a  memorandum  part  hi. 
of  the  contract  in  a  pocket-book  which  was  produced,  — -— 
the  witness  mentioning  1000  guineas  exclusive  of  timber 
as  the  price,  whilst  the  pocket-book  made  no  mention  of 
the  timber,  the  Court  dismissed  the  bill.1     And  where  a 
contract  was   alleged  by  the  bill,  another  proved  by  the 
plaintiff's  one  witness,  and  a  third  admitted  by  the  two 
defendants,  specific  performance  was  decreed  according 
to  the  contract  set  up  by  the  answers  ;  but  Lord  Eosslyn 
considered  that   in    strictness    the  bill    ought  to    have 
been  dismissed.2      In   a   more   recent  case,   Avhere    one 
contract  was  alleged  and  another  proved,  the  bill  was 
dismissed  without  prejudice  to  the  filing  of  another  bill.3 
The  inclination  of  Lord  Cottenham's  mind  seems  to  have 
been  to  struggle   Avith  apparently  conflicting  evidence, 
rather  than  to  dismiss   the  bill,  where  there  had   been 
part  performance.4      In  one  case  Turner  L.J.  observed 
that  "  there  are  cases  in  which  the  Court  will  go  to  a 
great  extent  in  order  to  do  justice  between  the  parties 
when  possession  has  been  taken,  and  there  is  an  uncer- 
tainty about  the  terms  of  the  contract."5     And  in  the 
case  of  Oxford  v.  Provand,6  where  there  had  been  part 
performance  of  a  contract  alleged  to  be  vague  in  its 
terms,  Sir  William  Erie  in  delivering  the  judgment  of 
the  Privy  Council  said,  "  With  respect  to  the  supposed 
vagueness  of  the  memorandum  of  agreement,  their  Lord- 
ships propose  to  consider  what  is  the  true  construction 
of  that  memorandum,  having  regard  to  the  terms  of  the 
instrument  and  to  the  surrounding  circumstances,  and 
also  in  reference  to  this  suit  for  specific  performance,  and 
to  the  conduct  of  the  parties  in  the  interval  between  the 

1  Reynolds  v.  Waring,  You.  346.  ''  Mundy  v.  Jollife,  5  My.  &  Cr. 

1  Mortimer  v.  Orchard,  2  Ves.  Jim.  167. 

243;   cf.    London   and  Birmingham  '"  East  India  Co.  v.  Xuthumbadoo 

Railway  Go.  v.  IVinUr,  Cr.  &  Ph.  57.  Vccramwmy  Moodelly,  7  Moo.  P.  C. 

3  Hawkins  v.  Maltby,  L.  R.  3  Ch.  C.  482,  497.     See  supra,  §  318. 

188.     The  fresh  bill  was  filed  :  L.  B.  6  L.  R.  2  P.  G.  135. 
6  E<£.  505  ;  4  Ch.  200. 
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past  hi.  making  of  the  agreements  and   the  commencement  of 

Ch.xi.  ?   ,  ° 

—  the  suit. 

What  s  6io.     Where   the  variation   between   the  contract 

variations         °  ..,,..„,,,. 

areimma-  alleged  and  that  proved  consists  in  the  plaintiff  s  admis- 
sion of  some  term  against  himself,  or  omission  of  some 
term  in  his  favour  ; l  or  where  the  term  which  con- 
stitutes the  variation  is  immaterial,  from  its  being 
merely  the  expression  of  what  would  be  implied  or  from 
its  having  been  actually  performed,  the  Court  will  not 
refuse  the  evidence  of  the  contract.  So  that  where  a 
tenant  alleged  that  he  was  to  pay  taxes  and  do  necessary 
repairs,  and  the  contract  proved  did  not  contain  this 
term  : 2  and  again,  where  a  plaintiff  admitted  a  contract 
to  drain  the  lands  generally,  and  he  only  proved  one  to 
drain  where  necessary,  and  he  also  stated  as  part  of  the 
contract  that  he  was  to  lay  certain  arable  land  into 
pasture,  which  was  not  proved  by  the  evidence : 3  in 
each  of  these  cases,  the  variation  was  considered  as  no 
reason  for  rejecting  the  evidence  of  the  contract.4 

inquiry.  §  611.  It  is  perhaps  not  quite  clearly  decided 
whether  the  Court  can,  in  any  case,  direct  an  inquiry  into 
the  terms  of  a  contract,  when  it  has  not  been  sufficiently 
proved  to  enable  the  Court  to  pronounce  a  final  judgment 
upon  the  evidence  before  it.  Lord  Manners 5  strongly 
expressed  an  opinion  that  the  Court  has  no  such  juris- 
diction, a  view  which  seems  to  have  met  with  the  approval 
of  the  highest  authorities.6  And  in  the  case  of  Crook 
v.  Corporation  of  Seaford,1  where  Stuart  V.C.  had 
made  an  order  giving  the  parties  liberty  to  apply 
in  Chambers  in  reference  to  the  performance  of  the 
contract,    Lord    Hatherley    said,    that    he    felt    some 

1  Clifford   v.   Turrell,  1   Y.  &  C.  451. 
C.  C.  138.  6  St.  Leon.  Vend.  126  ;  Story,  Eq. 

-  Gregory  v.  Mighcll,  18  Ves.  328.  Jur.   §   764  ;    cf.  London   and  Sir- 

3  Mundij  v.  Jolliffe,  3  My.  &  Cr.  mingham  Railway  Go,  v.  Winter  Cr. 
167.  &  Ph.  57. 

4  See  supra,  §  279.  »  L.  R.  10  Eq.  678  ;  6  Ch.  551. 
8  Savage  v.   Carroll,  2  Ball  &  B. 
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difficulty  about  the  decree,  for  it  was  the  duty  of  the  paut  hi. 

Court    to    ascertain    whether    there    was    a    contract, --'- 

and  if  not  to  dismiss  the  bill ;  but  being  himself  of 
opinion  that  a  contract  had  been  made  out,  his  Lordship 
varied  the  order  by  striking  out  the  reference  to 
Chambers,  and  declaring  what  the  contract  between  the 
parties  was,  and  ordering  specific  performance  of  it. 

§  612.  The  authorities  upon  the  point  now  under  The  pie- 
discussion  to  which  reference  has  been  made,  were  all  ^ I,rac" 
under  the  old  practice,  and  were  greatly  influenced  by 
the  incapacity  of  the  Court  of  Chancery,  except  under 
very  unusual  circumstances,  to  permit  an  amendment 
of  the  record  at  the  hearing.  The  High  Court  will 
probably  feel  itself  freed  from  some  of  the  difficulties 
which  arose  in  dealing  with  cases  when  one  contract 
was  alleged  and  another  proved :  it  will  probably,  for 
the  most  part,  feel  it  possible  to  deal  with  the  matter 
once  for  all,  and  not  to  postpone  the  real  discussion 
till  a  further  proceeding  shall  have  been  taken  :  it  is 
probable  that  the  main  question  will  always  appear  to 
be,  Was  there  really  and  in  truth  a  contract  or  not  ? 
that  if  there  were,  the  Court  will  generally  allow  the 
needful  amendment  to  put  that  contract  in  issue  :  that 
if  there  were  not,  it  will  generally  give  judgment  for 
the  defendant,  without  reserving  any  right  to  the  plaintiff 
to  institute  fresh  proceedings.  But  the  circumstances 
will  govern  the  discretion  of  the  Court  in  each  case 
which  may  arise. 

§  613.     (4.)  It  remains  to  consider  the  cases  in  which  i.  Alleged 
the  contract  alleged  by  the  plaintiff  has  been  denied,  denied 
but  another  has  been  admitted  by  the  defendant.     In  another 
such  cases,  if  the  acts  of  part  performance  were  con-  Emitted. 
sistent  alike  with  the  one  contract  and  the  other,  Lord 
Eedesdale  seems  to  have  considered  that  there  was  no 
case  to  admit  proof  of  the  contract  alleged  by  the  bill, 
and  that  the  acts  of  part  performance  must  be  such 
as  to  show  them  to  have  been  done  in  pursuance  of  the 

T   2 
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Pakt  in.  very  same    contract    as  that  alleged.1      It  is  however 


Cb 


submitted,  that  this  view  of  the  case  is  inconsistent  with 
the  general  doctrine  of  the  operation  of  the  acts  of  part 
performance  :  that  they  open  the  whole  question  of  the 
terms  of  the  contract  to  parol  evidence :  and  that  as  a 
written  contract  where  there  are  acts  of  part  performance 
may  be  added  to  by  parol,2  so  a  contract  set  up  by  the 
defence  may  be  modified  by  parol.  If  this  were  not  so, 
the  plaintiff  would  be  at  the  mercy  of  the  defendant : 
for  whereas  if  he  simply  denied  the  contract,  the  plaintiff 
Avould  have  an  opportunity  of  proof  by  parol ;  when  he 
set  up  some  other  contract,  all  that  evidence  would  be 
excluded.3 
Part  re-  §  614.  It  may  be  added  that  the  existence  of  a 
■writing,  signed  but  incomplete  contract  is  no  obstacle  in  the  way 
of  proving  the  additional  terms  by  parol  where  there  is 
part  performance:4  for  the  whole  might  have  been 
proved  by  parol,  and  so  may  part.  The  doctrine  of  parol 
variation  has,  of  course,  no  application,  where  by  reason 
of  acts  of  part  performance  parol  evidence  is  admissible. 

1  Lindsay  v.  Lynch,  1  Soh.  &  Lef.      Staight,  17  C.  B.  697. 

1.     See  supra,  §  558.  4  Sutherland  v.  Briggs,  1  Ha.  26, 

2  Sutherland  v.  Briggs,  1  Ha.  26.         35.     Consider  Price  v.  Salisbury,  32 
Cf.  also  the  case  of  Tomlcinson  v.      Beav.  446. 


CHAPTER   XII. 

OF   THE   FORMALITIES    REQUIRED    IN    CONTRACTS   BY 
CORPORATIONS. 

§  615.     Questions  relative  to  the  formalities  requisite  PABT  JJr- 
to  render  a  contract  binding  on  a  body  corporate  have  so  - 
often  arisen  in  proceedings  for  specific  performance  that  import- 
it  is  expedient  to  give  an  outline  of  the  law  on  this  Se  sub- 
point.  jeot 

§  616.     When  the  party  whom  it  is  sought  to  charge  Contract 
with  a  contract   is   a   corporation,   the   contract  must,  poration 
subject  to  the  exceptions  mentioned  below,  be  under  the^eraiiy 
common  seal ;  it  being  the  rule  of  law  l  that  in  no  other be  unilcr 

'  o  common 

way  can  a  corporation  express  its  intentions.     This  ruleseal- 
is,  however,  subject  to  certain  important  exceptions.         tionsP" 

§  617.     (i.)  The  rule  does  not  apply  to  the  contracts  i.  some 
of   trading  corporations 2  having  relation  to  the  trade  of  trading 
which  they  are  constituted  to  carry  on,  nor  to  contracts  ™orP°ra" 
of  so  everyday  a  character  as  would  make  the  affixing  of 
the  common  seal  to  them  a  practical  inconvenience.3 

§  618.     (ii.)  There  are  various  statutes  enabling  cer-  a.  Under 
tain  classes  of  corporations  to  contract  otherwise  than  provi-Wy 
under  their  common  seal.     The  principal  provisions  forslons' 
this  purpose  now  in  force  are  comprised  in  the  Companies 
Clauses  Consolidation  Act,  1845,  which  regulates  railways 

1  1  Bla.  Coram.  475.  Q.  B.  110  ;  Clarice  v.  Cuckfield  Union, 

2  South  of  Ireland  Colliery  Co.  v.  21  L.  J.  Q.  B.  349  ;  Nicholson  v. 
Waddle,  L.*R.  3  C.  P.  463  ;  4  C.  P.  Bradfield  Union,  L.  R.  1  Q.  B.  620  ; 
gl7_  Smith  v.  Birmingham  &  Staffordshire 

3  Sanders    v,  St.  Neots   Union,  8  Gas  Light  Co.,  1  A.  &  E.  526, 
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part  iii.  and  other  undertakings  of  a  public  character,  and  the 
— ^— ^-  Companies  Act,  1867,  which  regdlates  companies  con- 
stituted under  the  Companies  Act,  1862. 
Com-  r  6i9_     T^   Companies   Clauses  Consolidation  Act, 

panics  °  x  ■  .  ' 

Clauses      1845,  (8  and  9  Vict.  c.  16,)  sect.  97, 1  is  as  follows  :— 
s.  97.  "  The  power  which  may  be  granted  to  any  such  com- 

mittee [of  directors]  to  make  contracts,  as  well  as  the 
power  of  the  directors  to  make  contracts  on  behalf  of  the 
company,  may  lawfully  be  exercised  as  follows,  (that  is  to 
say,) 

With  respect  to  any  contract  which,  if  made 
between  private  persons,  would  be  by  law  required 
to  be  in  writing,  and  under  seal,  such  committee  or 
the  directors  may  make  such  contract  on  behalf  of  the 
company  in  writing,  and  under  the  common  seal  of  the 
company,  and  in  the  same  manner  may  vary  or  dis- 
charge the  same  : 

With  respect  to  any  contract  which,  if  made  between 
private  persons,  would  be  by  law  required  to  be  in 
writing,  and  signed  by  the  parties  to  be  charged  there- 
with, then  such  committee  or  the  directors  may  make 
such  contract  on  behalf  of  the  company  in  writing, 
signed  by  such  committee  or  any  two  of  them,  or  any 
two  of  the  directors,  and  in  the  same  manner  may 
vary  or  discharge  the  same  : 

With  respect    to    any   contract    which,    if    made 

between    private    persons,   would    by  law   be  valid 

although    made   by  parol    only,  and  not  reduced  to 

writing,  such  committee  or  the  directors  may  make 

such  contract  on  behalf  of  the  company  by  parol  only 

without  writing,  and  in  the  same  manner  may  vary  or 

discharge  the  same  : 

And  all  contracts  made  according  to  the  provisions  herein 

contained  shall  be  effectual  in  law,  and  shall  be  binding 

upon  the  company  and  their  successors,  and  all  other 

1  See  Leominster  Canal  Navigation      way  Co.,  3  K.  &  J.  654. 
Co.  v.  Shrewsbury  and  Hereford  Bail- 
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parties  thereto,  their  heirs,  executors,  or  administrators,  pakt  hi, 
as  the  case  may  be ;  and  on  any  default  in  the  execution  — : — - 
of  any  such  contract,  either  by  the  company  or  any  other 
party  thereto,  such  actions  or  suits  may  be  brought,  either 
by  or  against  the  company,  as  might  be  brought  had  the 
came  contract  been  made  between  private  persons  only." 

§  620.     The   37th    section   of  the  Companies  Act,  com- 
1867,  (30  and  31  Vict.  c.  131,1)  is  as  follows  :—  Si, 

"Contracts    on    behalf    of    any    company   under   the8,37' 
Principal  Act  [the  Companies  Act,  1862],  may  be  made 
as  follows  (that  is  to  say)  : — 

(1.)  Any  contract  which,  if  made  between  private 
persons,  would  be  by  law  required  to  be  in  writing, 
and  if  made  according  to  English  law  to  be  under  seal, 
may  be  made  on  behalf  of  the  company  in  writing 
under  the  common  seal  of  the  company,  and  such  con- 
tract may  be  in  the  same  manner  varied  or  discharged  : 
(2.)  Any  contract  which,  if  made  between  private 
persons,  would  be  by  law  required  to  be  in  writing, 
and  signed  by  the  parties  to  be  charged  therewith, 
may  be  made  on  behalf  of  the  company  in  writing 
signed  by  any  person  acting  under  the  express  or 
implied  authority  of  the  company,  and  such  contract 
may  in  the  same  manner  be  varied  or  discharged  : 

(3.)  Any  contract  which,  if  made  between  private 
persons,  would  by  law  be  valid  although  made  by  parol 
only,  and  not  reduced  into  writing,  may  be  made  by 
parol  on  behalf  of  the  company  by  any  person  acting 
under  the  express  or  implied  authority  of  the  company, 
and  such  contract  may  in  the  same  way  be  varied  or 
discharged  : 
And   all   contracts   made   according   to   the   provisions 
herein  contained  shall  be  effectual  in  law,  and  shall  be 
binding  upon  the  company  and  their  successors  and  all 
other  parties  thereto,  their  heirs,  executors,  or  adminis- 
trators, as  the  case  may  be." 

1  See  Beer  v.  London  and  Paris      v.  Victoria  Graving  Dock  Co.,  2  Q.  B. 
Hotel  Co.,  L.  E.  20  Eq.  412  ;  Jones      D,  314, 
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part  iii.      §  621.     Somewhat  similar  provisions  with  regard  to 
— -   a—  the  contracts  of  companies  were  contained  in  the  Joint 
statutory   Stock  Companies  Eegistration  Act,  7  &  8  Vict.  c.  110, 
siom."       ss-    44 — 46  ;    the  Joint  Stock  Banks  Eegistration  Act, 
7  &  8  Vict.  c.  113,  s.  22  (as  to  bills  of  exchange  and 
promissory  notes  only) ;  and  the  Joint  Stock  Companies 
Act,  1856,  s.  41.     But  these  Acts  are  now  repealed, 
in.  From        §  622.     (iii.)  Another  exception  arises  from  the  doc- 
trine of     trine  of  part   performance  :   for  it   appears  to  be  clear 
formance.  that  such  part  performance  as  will  prevent  an  ordinary 
defendant  from  setting  up  the  defence  of  the  Statute  of 
Frauds,  will  prevent  a  defendant  company  from  setting 
up  either  that  defence  or  a  defence  grounded  on  the 
absence  of  the  corporate  seal,  or  of  the  statutory  formalities, 
in  accordance  with  which  the  company  may  be  enabled 
to  contract.     This  was  clearly  laid  down  in  the  case  of 
Wilson  v.  West  Hartlepool  Harbour  and  Railway  Co.,1 
and  there  are   other   authorities   leading    to   the   same 
conclusion.2 

It  must  however  be  added  that  part  performance  by  a 

company  of  a  contract  not  under  seal,  which  is  not  in  its 

nature  the  subject  of  specific  performance,   as,  e.g.,  a 

contract  for  work  and  labour,  will  not  give  the  Court 

jurisdiction.3 

The  sub-        §  623.     The  subject  chiefly  dealt  with  in  this  chapter 

fully  dis-   is  more  fully  discussed  in  various  works  on  corporations 

other* m  afld  companies  with  which   our   laAv  libraries   abound, 

works.      amongst  which  the   well-known  work   of  Mr.    Justice 

Lindley  has  long  held  the  foremost  place. 

1  34  Beav.  187  ;  2  De  G.  J.  &  S.  sey  v.  Great  Northern  Railway  Co., 
475.  10  Ha.  664  ;  Crook  v.  Corporation  of 

2  Marshall  v.  Corporation  of  Queen-  Seaford,  L.  E.  10  Eq.  678;  6  Ch. 
borough,  1  S.  &  S.  520  ;  Maxwell  v.  551  ;  Mayor  <bc.  of  Drogheda  v. 
Dulwich  College,  7  Sim.  222  ;  London  Holmes,  5  II.  L.  C.  460. 

and    Birmingham    Railway    Co.   v.  3  Grampian  v.  Varna  Railway  Co., 

Winter,  Or.  &  Ph.  57  ;  Earl  of  Lind-      L.  R.  7  Ch.  562  ;  supra,  §  84, 


CHAPTER    XIII. 

OP    MISREPRESENTATION. 

§  624.     A  misrepresentation,  having  relation  to  the  part  II  r. 
contract,  made  by  one   of  the  parties   to  the  other  of  - 
them,  is  a  ground  for  refusing  the  interference  of  the  a  m?sre°- 
Court   in  specific   performance  at  the  instance   of  the  {f0ensenlTl" 
former  party ;  and  may  in  certain  cases  be  a  ground  for 
its  active  interference  in  setting  aside  the  contract  at  the 
instance  of  the  latter.1     Representations  are  most  usually 
by  word,  written  or  spoken,  but  they  may  be  by  act,  as, 
for  instance,  by  the  performance  of  fraudulent  experi- 
ments, on  the  faith  of  which  a  contract  was  entered  into 
for  a  license  under  a  patent.2 

§  625.     Such  misrepresentations  may  be  resolved  into  Elements 
some  or  all  of  the  following  elements,  namely,  — first,  a  rcp^Tscn- 
statement  actually  untrue  :  secondly,  the  making  of  that tatl0n- 
statement  by  a  party  to  the  contract:  thirdly,  the  condition 
of  mind  of  the  person  making  the  statement  as  to  its  truth 
or  untruth  :  fourthly,  the  intent  in  the  party  making  the 
statement  to  induce  the  other  party  to  enter  into  the 
contract :    fifthly,  the  reliance  on  the  statement  by  the 
party  to  whom  it  is  made :  sixthly,  the  statement  having 
such  a  relation  to  the  contract  as  that  the  statement  being 
false  makes  the  contract  unconscionable. 

§  626.     It   will  be  desirable  to  discuss  these  points  Division 
separately ;  and,  in  doing  so,  it  must  be  remembered  tetionTf" 

the  sub- 
ject. 
1  Edwards  v.  M'Leay,  Coop.  308  ;      605  ;  St.  Leon.  Law  of  Prop.  6]  1. 

S.  C.  2  Sw.  287  ;  Gibson  v.  D'Este,  -  Lovell  v.  Hirks,  2  Y,  &  C,  Ex, 

2  Y.  &  C.  C.  C.  542,  reversed  in  D.  P.      46. 

s,  n.,    Wilde  v.   Gibson,   1  H.  L.  C. 
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Misrepre- 
sentation 
how  re- 
lated to 
fraud. 


part  in.  that  it  makes  a  material  difference  whether  the  misrepre- 
— -^-  sentation  in  question  is  alleged  by  way  of  defence  to  an 
action  for  specific  performance,  or  to  a  Common  Law 
action  on  the  contract,  or  as  the  ground  for  an  action  of 
deceit,  or  for  the  rescission  of  the  contract ;  for  some- 
what less  than  the  ingredients  requisite  for  either  of  the 
two  latter  proceedings l  will  suffice  to  prevent  the 
active  interference  of  the  Court  in  specific  perform- 
ance. The  object  of  the  present  chapter  being  to  con- 
sider misrepresentations  in  relation  to  specific  perform- 
ance, it  is,  of  course,  only  incidentally  and  very  partially 
discussed  in  any  other  relation. 

§   627.     A  misrepresentation  may  or  may  not  be  a 
fraud.     Where   it    is    false    to    the   knowledge  of  the 
person  making  it,  it  is  a  fraud.     Where  its  falsity  was 
not  known,  it  may  have  been  carelessly  made,  or  even  in 
perfect  innocence :  and  yet  the  fact  that  the  statement  was 
false  may  renderit  unconscionable  in  the  person  who  made 
the  statement  to  enforce  the  contract  which  it  produced. 
i.  a  state-      §  628.     (i.)  The  first  point  calls  for  little  remark, 
made  and  It  is  obvious  that,  to  constitute  misrepresentation,  there 
untme.     must  be  a  statement,  and  that  statement  must  be  untrue. 
§  629.     Mere  silence  is,  generally  speaking,  neither 
misrepresentation  nor  fraud ;  and,  as  will  be  shown  in 
the  next  chapter,  it  is  quite  open  to  a  vendor  or  pur- 
chaser to  maintain  such  silence,  though  its  effect  may  be 
that  the  other  party  acts  under  a  misapprehension. 

§  630.  The  statement  nrast  be  untrue  :  and  in  deter- 
mining this  question,  it  will  not  suffice  to  show  that  the 
language  used  might  admit  of  a  meaning  which  would 
make  it  correct.2  It  must,  it  is  conceived,  be  held  to  be 
untrue  wherever  it  is  found  that  the  speaker  intended  or 


Mere 
silence. 


When  a 
statement 
is  to  be 
held  un- 
true. 


1  Attwood  v.  Small,  6  CI.  &  Fin. 
232,  395,  444  ;  Lovell  v.  Hicks,  2  Y. 
&  C.  Ex.  46,  51  ;  Aberamau  Iron- 
worlca  v.  Wiclcens,  L.  R.  4  Ch.  101, 
reversing  the  decree  of  Malins  V.C. 
L.  R,   5   Eq.    485.    Consider    Arlc- 


wright  v.  Newbold,  29  W.  R  455, 
reversing  S.  C.  28  W.  R.  828,  49  L.  J. 
Ch.  684. 

2  Clarice  v.  Dicltson,  6  C.  B.  N.  S. 
453. 
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expected  the  hearer  to  accept  it  in  a  sense  in  which  it  part  iii. 

would  not  be  true.  — -' X1"' 

§  631.     (ii.)  The  statement  which  is  relied  on  as  a11-1516 

.  making 

misrepresentation  must  have  been  made  by  a  party  to  of  it  by 

the  contract  or  his  agent,  and  not  by  a  stranger.     "  If,"  orPhiSy 

said  Lord  Romilly  M.R.  "a  third  person,  by  representing  aseIlt■ 

to  A.  that  it  will  be  highly  for  his  benefit,  and  by  false 

representations  induces  him  to  enter  into  a  contract  with 

B.,  but  B.  makes  no  false  representation,  and  is  neither 

party  or  privy  to  any  such,  then  the  contract  is  valid, 

and  stands  good  in  this  Court.     But  the  person  who,  by 

false  representations,  induced  the  other  to  enter  into  that 

contract  is  liable,  in  an  action,  to  make  good  to  the 

person  he  has  misled  the  damage  he  has  sustained  by 

acting  on  the  misrepresentation  made  to  him." *  Duranty's 

case2  and  Ex  parte  Worth3  bring  this  principle  into  clear 

relief  :  for  in  those  cases  it  has  been  held  that  if  directors, 

as  agents  of  the  compa.ny,  issue  a  false  report,  and  third 

persons,  influenced   by  this   report,  contract   with   the 

company  for  shares,  the  contract  may  be  avoided  :  but 

that  if  the  same  third  persons  contract  Avith  individual 

shareholders  for  shares,  the  contract  cannot  be  avoided. 

§  632.     It  is,  of  course,  enough  that  the  agent  was  what 

appointed  to  bring  about  the  contract  for  the  principal,  musuL 

and   that   he   made   the   misrepresentation.     It   is   notProTed- 

needful  that  he  should  have  been  appointed  the  agent 

to  make  the  misrepresentation.4     Thus,  in  the  cases  in 

which  contracts  have  been  rescinded  against  companies, 

the  representations  have  been  made   by  the  directors, 

who,  of  course,  have   no  express  authority  to  make  a 

misrepresentation.5 

8  633.     (iii )  As  to  the  state  of  mind  of  the  person  iii.  The 

•  i        rii-i    -j. -J.    state  of 

makino-  the  statement  as  to  its  truth  or  falsehood ;  it  is  to  mind  of 

1  In  Duranty's  case,  26  Beav.  at  p.      Bank,  L.  K.  2  Ex.  259. 

270  6  See,  e.g.,  Reese  River  Silver  Min- 

2  26  Beav.  268.  *»#  C°-  v-  Smith,  L.  E.  4  H.  L.  64  ; 

3  4  Drew.  529.  of.  Gibson's  case,  2  De  G.  &  J.  275, 


Barwick  v,  English  Joint  Stock      283, 


StuUs. 
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Past  hi.  be  observed  that  though  there  can  be  no  fraud  without 
— L^±_  the  knowledge  of  the  untruth  of  the  statement,  yet  there 
makmg7  may  well  be  misrepresentation,  i.e.  the   representation 
the^tate-  may  ^e  erroneous,  though  not  known  to  be  so. 
As  to  §  634.     It  would  lead  us  over  a  wide  field  to  consider 

ledge  of  how  far  knowledge  of  the  error  is  essential  in  actions  to 
or 'falsity,  rescind  a  contract,  or  in  actions  for  deceit,  or  to  support 
a  defence  on  the  ground  of  fraud  or  misrepresentation 
in  answer  to  an  action  on  the  contract.1  But  it  is  con- 
ceived to  be  clear  that,  in  Equity,  a  false  statement, 
though  believed  to  be  true,  if  made  with  a  view  to  a 
contract  by  a  party  to  the  contract,  is  a  good  defence  to 
mm  v.  an  action  for  specific  performance.  In  Wall  v.  Stubbs,2 
Plumer  V.C.  observed,  "that  whether  the  misrepresenta- 
tion be  wilful  or  not  of  a  fact  latent  or  patent,  such 
misrepresentation  may  be  used  to  resist  a  specific  perform- 
ance, unless  the  purchaser  really  knew  how  the  fact  was." 
JTiffr/insv.  §  635.  This  point  was  particularly  considered  by 
Lord  Hatherley  (when  V.C.)  in  Higgins  v.  Samels,3  in 
which  case  the  defendant  resisted  specific  performance  on 
the  ground  of  misrepresentation  by  the  plaintiff,  and  it 
did  not  appear  that  the  plaintiff  knew  the  falsity  of  the 
statement  which  he  made.  His  Lordship  concluded  that 
it  was  not  necessary  to  prove  that  the  representation 
complained  of  was  made  with  a  knowledge  that  it  was 
false  ;  and  in  so  concluding  relied  on  Taylor  v.  Ashton 4 
and  Evans  v.  Edmonds.5  The  latter  case  arose  on  a 
covenant  in  a  separation  deed,  to  which  fraud  was 
pleaded,  and  Maule  J.  said,  "  I  conceive  that  if  a  man, 
having  no  knowledge  whatever  on  the  subject,  takes  upon 
himself  to  represent  a  certain  state  of  facts  to  exist,  he 
does  so  at  his  peril  :  and,  if  it  be  done  either  with  a  view 
to  secure  some  benefit  to  himself,  or  to  deceive  a  third 

1  See  on  this,  at  Common  Law,  3  2  J.  &  H.  400,  466. 

Kennedy  v.   Panama  dv.  Mail  Co.,  '  11  M.  &  W.  401. 

L.  E.  2Q.  B.  58(i.  '■>  13  0,  B.  777. 

s  i  Mad,  80, 


Sttmi'h. 


OF    MISREPRESENTATION.  285 

person,  lie  is  in  law  guilty  of  a  fraud,  for,  lie  takes  upon  pam  .™. 
himself  to  warrant  his  own  belief  of  the  truth  of  that  - 
which  he  so  asserts."  1     Indeed  executed  contracts  have 
been  rescinded  on  the  ground  of  their  having  been  in- 
duced by  false  statements  which  were  believed  to  be  true 
by  the  persons  making  them.2 

§  636.     Questions  of  considerable  nicety  have  been  Misrepvc- 
raised  at  Common  Law  as  to  the  effect  of  the  misrepre-  by  agent 
sentation  by  an  agent,  where  the  principal  is  innocent  ™0^;v 
and  neither  authorized  nor  knew  of  the  misstatement.  actions- 
It  has  been  discussed  whether  such  misrepresentations 
render  the  principal  liable  in  an  action  for  deceit.3     It 
has  in  a  celebrated  case  been  held,  that  where  an  agent, 
without  designing  to  deceive,  made  a  representation  which 
was  false,  but  which  he  did  not  know  to  be  so,  whilst  the 
principal  had  the  knowledge  of  the  actual  facts,  but  did 
not  make  the  representation,  there  was  no  evidence  to 
support  a  plea  of  fraud  or  covin.4 

§  637.     But  as  an  innocent  misrepresentation  by  a  Always 
party  to  the  contract  is  a  bar  to  his  seeking  specific  per-  specific 
lormance  of  it,  such  questions  do  not  seem  to  arise  in  ancc. 
actions  of  this  nature :  for  it  seems  clear  that  any  mis- 
representation of  an  agent  leading  up  to  the  contract, 
though  both  principal  and  agent  were  innocent,  would 
debar  the  principal  from  specific  performance. 

§  638.     It  may  probably  be  laid  down  as  a  general  in  Equity 


1  13  C.  B.   at  p.  786.     See  also  358,  discussed  and  explained  in  The 

Peek  v.  Grirney,  L.  R-  6  H.  L.  377.  National  Exchange  Co.   v.  Drev;  2 

-  Rawlins  v.  Wickham,  3  De  G.  &  Macrp  103,  and  see  fennc/c  x. English 

J.    304    (as    regards    the   deceased  Joint  Mock  Bank,  L.  E.  2  Ex.  259. 

partner)  ;  Hart  v.  Snriior,  7  01).  D.  See  also  Fuller  x.   Wilson,  3  Q.  B. 

42.     Distinguish  Brett  v.  Cloirser,  5  58,  and  in  Cam.  Scac.  as  Wilson  v. 

C.  P.  D.  376  ;  and  cf.  per  Lord  Sel-  Fuller,  3  Q.  B.   68,  which  was  an 

borne  in  Bromilie    v.    Campbell,  5  action  for  deceit,  ultimately  decided 

App.  C.  at  p.  938.  on  the  ground  that  the  cause  of  the 

3  Udell  v.  Atherton,!  IT.  &  N.  172  ;  injury  was  the  plaintilf's  own  mis- 
Barvdck  v.  English  Joint  Stock  Bank,  apprehension  ;  and  ^  cf.  per  Lord 
L.  R.  2  Ex.  259.  Hatherley  in  Bromilie  v.   Campbell, 

4  Comfoot  x.  Fovkc,  6  M.  &  W.  5  App.  C.  at  p.  941. 
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Ch.  xiii. 

bound  by 
inadvert- 
ent misre- 
presenta- 
tion. 


iv.  The 
intent  of 
the  mis- 
represen- 
tation. 


National 
Exchange 
Co.  v. 
Drcn: 


principle  in  Equity  that  a  man  is  bound  who  makes  a 
representation  which  is  not  true,  though  without  know- 
ledge of  its  untruth,  and  this  even  though  the  mistake 
he  innocent ;  for  a  man,  before  making  a  representation, 
ought  not  only  not  to  know  it  to  be  untrue,  he  ought  to 
know  that  it  is  true.1  So  in  a  case  where  a  trustee  was 
charged  by  the  Court  in  respect  of  a  misrepresentation 
made  to  a  purchaser,  and  the  trustee  alleged  that  he  did 
not  at  the  time  recollect  the  fact  thus  misrepresented, 
Grant  M.R.  said,  "  the  plaintiff  cannot  dive  into  the 
secret  recesses  of  his  (the  trustee's)  heart,  so  as  to  know 
Avhether  he  did  or  did  not  recollect  the  fact,  and  it  is  no 
excuse  to  say  that  he  did  not  recollect  it." 2  In  like 
manner,  it  may  be  added  that,  in  the  cases  of  agents  ren- 
dering themselves  personally  liable,  it  is  the  same  whether 
they  represent  what  they  know  to  be  false,  or  what  they 
do  not  know  to  be  true.3 

§  639.  (iv.)  The  misrepresentation  must  have  been 
made  in  relation  to  the  contract  in  question,  and  with  a 
view  to  induce  the  other  party  to  enter  into  it ;  it  must 
have  been  dolus  clans  locum  contractui,*  Hence,  unless 
under  very  special  circumstances,  it  must  have  been  made 
at  the  time  of  the  treaty,5  and  not  have  relation  to  some 
collateral  matter,  or  other  relation  or  dealing  between  the 
parties.6 

§  640.  This  pointwas  much  discussed  in  a  Scotch  case 
in  the  House  of  Lords.  There,  a  tottering  joint-stock  com- 


1  Ainslie  v.  Medlyeott,  9  Ves.  13, 21. 

-  In  Burrowes  v.  Lock,  10  Ves. 
4*76  ;  accordingly  Price  v.  Macaulay, 
2  De  G.  M.  &  G.  339  ;  and  see  per 
Lord  Selborne  in  Brownlie  v.  Camp- 
bell, 5  App.  C.  at  pp.  935,  936. 

3  Per  Alderson  B.  in  Smout  v. 
Ilbery,  10  M.  &  W.  10. 

1  See  per  Lord  Brougham  in  Att- 
wood  v.  Small,  6  CI.  &  Fin.  at  p.  444; 
per  Lord  Wensleydale  in  Smith  v. 
Kay,  7  H.  L.  C.  at  p.  775. 

s  Per  Leach   V.C.  in  Harris  v. 


Kemble,  1  Sim.  122.  As  to  the 
question  whether  a  representation 
by  an  insurance  company  in  a  pub- 
lished prospectus  can  be  presumed 
in  the  absence  of  specific  evidence  to 
have  been  the  basis  of  an  insurance 
effected  with  them,  see  JVheelton  v. 
Hardisty,  8  El.  &  Bl.  232. 

G  Han-is  v.  Kemble,  1  Sim.  Ill, 
128,  overruled,  hut  as  to  the  appli- 
cation and  not  as  to  the  principle,  5 
Bli.  N.  S.  730.  See  also  Dawes  v. 
King,  1  Stark.  75. 
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pany  had  put  out  flourishing  annual  reports  of  its  eondi-  p^rt  in. 
tion,  and  shortly  after  the  last  of  these  reports,  and  with  — : — - 
a  view  to  prevent  its  shares  falling  in  the  market  and  to 
counteract  certain  unfavourable  rumours,  the  company, 
through  their  manager,  urged  the  defenders  to  purchase 
additional  shares  in  the  concern,  and  assured  them  that 
the  company  would  advance  the  necessary  funds,  and 
that  the  stock  should  be  held  until  it  could  be  sold  at  a 
profit,  without  the  defenders  being  called  on  to  pay  any 
money  :  the  shares  became  valueless,  and  the  company 
sued  for  the  money  advanced,  to  which  the  defenders 
pleaded  the  fraud  of  the  company  :  to  this  plea  it  was, 
amongst  other  things,  objected  that  the  loan  was  one 
independent  transaction,  and  the  purchase  another,  and 
that  the  alleged  misrepresentation  in  the  purchase  did 
not  vitiate  the  loan.  But  it  was  held  by  their  Lordships 
that  the  defence  was  good,  Lord  Cranworth  putting  it  on 
the  ground  that  the  transaction  did  not  constitute  a 
loan  in  the  ordinary  sense  of  the  word,  but  a  special 
contract  by  the  company  to  purchase  for  the  defenders, 
to  be  repaid  only  in  a  particular  manner  ;  and  Lord  St. 
Leonards  holding  that  the  purchase  and  the  loan  were 
one  transaction,  though  consisting  of  two  parts, — that  if 
there  had  been  no  loan  there  would  have  been  no  pur- 
chase, and  if  there  had  been  no  purchase  there  would 
have  been  no  loan.1 

§  641.     On  the  other  hand,  it  has  been  held  by  the  Purchaser 
House  of  Lords  that  a  purchaser  of  shares  in  the  market,  of  pro- 
upon  the  faith  of  a  prospectus  which  he  has  not  received  ^Tre- 
from  its  authors,  cannot  so  connect  himself  with  them  as  ?eiTe(i 

'  from  its 

to  render  them  liable  for  the  misrepresentation  contained  authors. 
in  it.2  In  earlier  cases  it  had  been  held,  that  a  report  Earlier 
published  by  the  directors  of  a  company  as  addressed  to  affected 

1  The  National   Exchange  Co.   v.      377.    See  too  Barry  v.  Croskey,  2  J. 
Drew,  2  Macq.  103.  &  H.  1  ;  and  consider  Barrett's  case, 

2  Peek  v.  Gurney,  L.  R.  6  H.  L.      3  De  G.  J.  &  S.  30. 
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part  in.  its  shareholders,  but  intended  to  come  and  coming  into 
------  the  hands  of  any  person  who  might  wish  to  purchase 

by  Perk  J    L  .  11,1         -I  ■         j.  j 

v.  Gur-  shares,  was  a  representation  made  by  the  directors  to  any 
nC'J'  person  who  might  obtain  the  report  and  on  the  faith  of 
it  buy  shares  ;J  and  that  false  representations  made  by 
the  directors  of  a  company  to  the  secretary  of  the  Stock 
Exchange  to  obtain  an  official  quotation  justified  a  per- 
son who,  knowing  the  rules  of  the  Exchange,  had  bought 
on  the  faith  of  the  quotation  so  obtained,  in  suing  the 
directors  in  damages:2  butinPee&  v.  Gurney3  Lord  Chelms- 
ford, while  not  doubting  the  propriety  of  the  former  of 
these  two  cases,  expressed  strong  dissent  from  the  latter. 
It  need  hardly  be  said  that  if,  in  any  case  where 
an  action  for  deceit  would  lie,  the  result  of  the  misrepre- 
sentations had  been  a  contract  between  a  director  and  one 
of  the  public,  and  the  director  had  sued  the  purchaser  in 
specific  performance,  the  purchaser  would  have  had  a 
clear  defence. 
Mcoi's  §  642.     Where  directors  as  agents  of  the  company 

prepared  false  reports  and  a  circular  addressed  to  the 
shareholders  and  customers  of  the  bank,  and  intended 
for  them,  and  one  of  the  directors  took  these  papers  to  a 
person  who  was  neither  a  shareholder  nor  a  customer,  and 
thereby  induced  him  to  become  a  shareholder,  it  was  held 
that  the  company  were  not  bound,  on  the  two  grounds, 
(1)  that  the  authority  was  given  to  the  directors  as  a 
body  and  not  to  each  one  individually,  and  (2)  that  the 
paper  was  prepared  for  one  purpose  and  applied  by  an 
individual  director  for  another.4 
v.  The  §  643.     (v.)  Another  circumstance  essential  to  misre- 

onttitT  presentation  as  a  defence  to  specific  performance  is,  that 
it  was  in  reliance  upon  the  statements  in  question  that 
the  party  to  whom  they  were  made  entered   into  the 

1  Scott  v.  Dixon,  29  L.  J.  Ex.  62  n.  3  L.  R.  6  H.  L.  at  pp.  397-8. 

;  Bedford  v.  Baijsham,  4  H.  &  N.  4  NieoPs  case,  3  De  G.  &  J.  387. 

538.     See  also  Clarke  v.  Dickson,  6  Consider  Barrett's  case,  3  De  G.  J.  & 

C.  B.  N.  S.  453.  S.  30. 


state- 
ment. 
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contract.  In  Atttvood  v.  Small,1  which  was  a  case  for  the  part  m. 
rescission  of  the  contract  (and  for  this  point  the  plaintiff's  — : 
case  for  rescission  and  the  defendant's  case  against  specific 
performance  seem  alike),  Lord  Brougham,  after  referring 
to  the  earlier  cases,  said,  "Now,  my  Lords,  what  inference 
do  I  draw  from  these  cases  ?  It  is  this,  that  general 
fraudulent  conduct  signifies  nothing ;  that  general  dis- 
honesty of  purpose  signifies  nothing ;  that  attempts  to 
overreach  go  for  nothing ;  that  an  intention  and  design 
to  deceive  may  go  for  nothing,  unless  all  this  dishonesty 
of  purpose,  all  this  fraud,  all  this  intention  and  design,  can 
be  connected  with  the  particular  transaction,  and  not  only 
connected  with  the  particular  transaction,  but  must  be 
made  to  be  the  very  ground  upon  which  this  transaction 
took  place,  and  must  have  given  rise  to  this  contract." 

S  644.     It  is  not,  of  course,  necessary  that  the  state-  The  state- 
ments which  were  false  should  have  been  the  sole  in-  thTsoie0 
ducements    to    the    contract.      The   presence   of    true  £^t°e" 
statements  will  not  remove  or  cancel  the  effect  of  false 

ones.2 

§  645.     In  considering  whether  the  defendant  relied  Vague- 
on  the  misrepresentation  of  the  plaintiff,  the  Court  will  the  re- 
discriminate  between  such  representations  as  are  in  con-  &10ensBenta' 
science  a  part  of  the  bargain,  whether  incorporated  into 
the  legal  contract  or  not,  and  mere  vague  commenda- 
tions, as  the  holding  out  of  mere  hopes  or  expectations 
which  ought  to  put  the  other  party  upon  further  inquiry; 
and  in  judging  of  this,  it  is  important  to  consider  whether 
the  thing  stated  may  lie  in  the  knowledge  of  the  party 
making    the    representation,    or   whether   it    must    lie 
beyond  his  knowledge.     Thus,  for  instance,  with  regard 
to    mines,    a    distinction    will    be    drawn    between    a 
specific  account  of  what  was  to  be  seen  in  the  mine,  and 
a  general  description  of  its  prospects  and  capabilities, 

i  6  CI  &  Ein.  at  p.  447.  453  5  Nicol's  case,  3  De  G.  &  J.  387. 

2  Clarke  v.  Dickson,  6  C.  B.  N.  S. 
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Paet  III. 
Ch.  xiii. 


Instances. 


Vendor's 
state- 
ments 
must  be 
im  ambi- 
guous. 

Commen- 
dation by 
vendor. 


which  from  the  very  nature  of  the  property  must  be  pro- 
blematical and  doubtful.1  So,  again,  the  misrepresenta- 
tions relied  on  must  be  statements  of  alleged  facts  and 
not  mere  expressions  of  opinion. 

§  646.  Accordingly,  where  an  advowson  was  sold  by 
auction,  and  the  particulars  stated  that  a  voidance  of  the 
preferment  was  likely  to  occur  soon,  but  made  no  mention 
of  the  present  incumbent,  and  the  auctioneer  at  the  sale 
stated  in  explanation  that  the  living  would  be  void  on  the 
death  of  a  person  aged  eighty-two  ;  and  in  fact  the  then 
incumbent  was  only  thirty- two  years  of  age  :  Grant  M.K. 
held  the  representation  made  by  the  particulars  so  vague 
and  indefinite  that  its  only  effect  ought  to  have  been 
to  put  the  defendant  upon  making  inquiries,  and  ac- 
cordingly granted  specific  performance.2  And  so,  again, 
the  representation  that  land  was  uncommonly  rich  water- 
meadow,  whereas,  in  fact,  it  was  very  imperfectly  watered, 
was  held  not  to  be  a  bar  to  performance  :  3  and  the  like 
was  held  as  regards  a  statement  to  the  effect  that  the 
land  in  course  of  time  might  be  covered  with  warp  and 
considerably  improved  at  a  moderate  cost.4 

§  647.  But,  generally  speaking,  in  statements  made 
by  the  vendor  as  to  property,  he  is  bound  to  make 
them  free  from  all  ambiguity,  and  "  the  purchaser  is  not 
bound  to  take  upon  himself  the  peril  of  ascertaining  the 
true  meaning  of  the  statement ;  "5  and  in  all  cases  of  com- 
mendation by  the  vendor,  a  specific  statement  as  to  the 
character  of  the  thing  sold  is  to  be  distinguished  from 
general  laudation.  The  statement  that  a  lime  which 
would  be  produced  by  stone  to  be  got  in  an  unopened 

HaUett,  L.    E.   2 


1  Jennings  v.  Broughton,  17  Beav. 
234;  5  De  G.  M.  &  G.  126;  cf. 
Jefferys  v.  Fairs,  4  Ch.  D.  448. 

2  Trover  v.  Nevxome,  3  Mer.  704. 

3  Scott  v.  Hanson,  1  Sim.  13  ;  S.  C. 
IE.  &  My.  128.  See  also  on  this 
point  Fenton  v.  Browne,  14  Ves.  144 ; 
Brealey  v.  Collins,  You.  317  ;  Brooke 
v,  Boundthwaite,  5  Ha.  298. 


4  Bimmoch 
Ch.  21. 

5  Per  Lord  St.  Leonards  in 
Martin  v.  Hotter,  3  Jon.  &  L.  at  p. 
507  ;  Wall  v.  Stubbs,  1  Mad.  80. 
See  too  Moxey  v.  Bigwood,  4  De  G. 
F.  &  J.  351 ;  Caballero  v.  Henty,  L, 
E.  9  Ch.  447. 
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field  -would  be  of  a  particular  quality,  was   held  sum-  paot  hi. 
ciently  precise  to  furnish  a  defence.1  Ch' ""' 

§  648.  Besides  the  vagueness  of  the  representation,  other 
there  are  other  grounds  upon  which  the  Court  will  con-  ^con- 
clude that  it  was  not  relied  upon  by  the  party  to  whom  it  ^TaL 
was  made  :  these  were  discussed  by  Lord  Lansdale  M.R.  ™snot 
in  the  case  of  Clapham  v.  Shilito.2  His  Lordship  there  a<,pimm. 
said:  "Cases  have  frequently  occurred  in  which  upon  v'  smtn- 
entering  into  contracts  misrepresentations  made  by  one 
party  have  not  been,  in  any  degree,  relied  on  by  the 
other  party.  If  the  party  to  whom  the  representations 
were  made  himself  resorted  to  the  proper  means  of  verifi- 
cation, before  he  entered  into  the  contract,  it  may  appear 
that  he  relied  upon  the  result  of  his  own  investigation 
and  inquiry,  and  not  upon  the  representations  made  to 
him  by  the  other  party  :  or  if  the  means  of  investiga- 
tion and  verification  be  at  hand,  and  the  attention  of  the 
party  receiving  the  representations  be  drawn  to  them, 
the  circumstances  of  the  case  may  be  such  as  to  make  it 
incumbent  on  a  Court  of  justice  to  impute  to  him  a 
knowledge  of  the  result,  which,  upon  due  inquiry,  he 
ought  to  have  obtained,  and  thus  the  notion  of  reliance 
on  the  representations  made  to  him  may  be  excluded. 
Again,  when  we  are  endeavouring  to  ascertain  what  re- 
liance was  placed  on  representations,  we  must  consider 
them  with  reference  to  the  subject-matter  and  the  re- 
lative knowledge  of  the  parties.  If  the  subject  is  capable 
of  being  accurately  known,  and  one  party  is,  or  is  sup- 
posed to  be,  possessed  of  accurate  knowledge,  and  the 
other  is  entirely  ignorant,  and  a  contract  is  entered  into 
after  representations  made  by  the  party  who  knows,  or 
is  supposed  to  know,  without  any  means  of  verification 
being  resorted  to  by  the  other,  it  may  well  enough  be 
presumed  that  the  ignorant  man  relied  on  the  statements 
made  to  him  by   him  who  was  supposed  to  be  better 

1    Higgins  v.  Samcls,  2  J.  &  H.  460.      emptor),  34  Beav.  416, 
See   too   Colby   v.   Gadsden    {caveat         s  7  Bear,  146. 

u  2 
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part  in.  informed  :  but  if  the  subject  is  in  its  nature  uncertain, — 
— '—^-  if  all  that  is  known  about  it  is  matter  of  inference  from 
something  else,  and  if  the  parties  making  and  receiving 
representations  on  the  subject  have  equal  knowledge  and 
means  of  acquiring  knowledge,  and  equal  skill,  it  is  not 
easy  to  presume  that  representations  made  by  one  would 
have  much  or  any  influence  upon  the  other." l 
Mere  pre-       r  649.     It  must  not  from  this  be  inferred  that  the 

sence  of  ° 

means  of    mere  presence  of  the  means  of  detecting  the  misstate- 

know-  ,  . 

ledge.  ment  prevents  the  deceived  person  from  relying  on  it. 
If  a  statement  be  made  by  A.  to  B.  and  the  means  of 
verification  be  offered,  B.  may  rely  on  the  statement  and 
refuse  the  investigation  :  but  if  he  accept  the  investiga- 
tion and  find  or  might  have  found  the  statement  false,  he 
cannot  afterwards  allege  that  he  relied  on  the  statement : 
for  in  fact  he  did  not. 

iiesort  S  650.     He  who,  because  he  does  not  rely  on  what  is 

toother  s  { 

means  of  stated  to  him,  resorts  to  other  means  of  knowledge, 
ledge.  cannot  afterwards  say  that  the  misrepresentation  was 
what  he  relied  on.  "  If,"  said  Lord  Holt  C.J.,  alluding  to 
the  circumstances  of  the  case  before  him,  "  the  vendor 
gives  in  his  particular  of  the  rents,  and  the  vendee  says 
he  will  trust  him  and  inquire  no  further,  but  rely  upon  his 
particular ;  then,  if  the  particular  be  false,  an  action  will 
lie ;  but  if  the  vendee  will  go  and  inquire  further  what  the 
rents  are,  there  it  seems  unreasonable  he  should  have  any 
action,  though  the  particular  be  false,  because  he  did  not 
rely  upon  the  particular."  3  It  was  on  this  ground  that 
the  House  of  Lords  ultimately  decided  the  celebrated 
Attn-ood  case  of  Attwood  v.  Small*  The  British  Iron  Company 
had  sent  a  deputation  of  their  directors  down  to  Mr. 
Attwood's  works  for  the  express  purpose  of  verifying  his 
representations,    and   they   expressed   their   satisfaction 

1  7  Beav.  at  pp,  149,  150.  3  Lysney  v.  Selby,  2  Lord  Raycl, 

2  Central  Earheay  Go.  of  Venezuela       1118,  1120. 

v.  Kisch,  L.  R.  2  H.  L.  99,  affirming  *  6  CI.  &  Fin.  232. 

S.  C.  3  De  G.  J.  &  S.  122. 
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with  the  proofs  produced  :  by  this  line  of  conduct  they  p abt  in. 

precluded  themselves  from  being  able  to  rely  on  any  pre : — - 

vious  misrepresentations :  for  if  apurchaserchooses  to  judge 
for  himself,  and  does  not  avail  himself  of  all  the  know- 
ledge and  means  of  knowledge  open  to  him,  he  will  not 
afterwards  be  allowed  to  say  that  he  was  deceived  by  the  re- 
presentations of  the  vendor.  Tins  decision  was  given  in  a 
suit  for  rescission,  and  not  upon  a  defence  to  a  specific  per- 
formance ;  but  for  the  present  point  these  seem  to  be  alike.1 

§  651.  The  principle  is  further  illustrated  by  the  jei,n;nf/s 
case  of  Jennings  v.  Brougliton?  where  the  plaintiff,  tof.r""sh~ 
having  bought  shares  in  a  mine,  afterwards  sought  to  set 
aside  the  sale  on  the  ground  of  misrepresentation  as  to 
the  state  of  the  mine ;  but  he  having  visited  the  mine 
himself,  and  the  alleged  misstatements  being  such  as  he 
was  competent  to  detect,  the  Court  held  that  his  pur- 
chase of  shares  had  not  been  made  in  reliance  on  the  re- 
presentations, and  the  bill  was  dismissed  both  by  Lord 
Eomilly  M.E.  and  the  Court  of  Appeal  in  Chancery. 
"  I  desire,"  said  Knight  Bruce  L.  J.,  "  to  be  understood 
as  at  once  giving  my  opinion  against  the  plaintiff  with 
regard  to  every  'object  of  sense'  which  on  either  visit 
to  the  mine  he  may,  as  an  educated  man  of  ordinary  in- 
telligence, having  the  use  of  his  eyes,  his  mind  on  the 
alert  and  his  interest  awakened,  be  reasonably  taken 
(whether  much  or  little  of  a  workman  or  a  philosopher) 
to  have  observed."  3  With  this  last  mentioned  case  may 
advantageously  be  brought  into  comparison  the  case  of 
Higgins  v.  Samels*  where  the  representation  was  as  to  %?«*  v. 
the  character  of  the  lime  which  could  be  made  from  the 
stone  under  a  field,  and  where  after  this  statement  the 
defendant  and  two  friends  made  a  cursory  inspection  of 
the  field  in  company  with  the  plaintiff,  and  it  did  not 

1  Of.     Aberamcm     Ironworks    v.  S.  C.  17  Beav.  234. 

Wiekens,  L.  E.  4  Cli.  101,  reversing  3  5  De  G.  M.  &  G.  at  p.  131.   See 

S.   C.  L.  R.  5  Eq.  485  ;  Farebrother  also  Haywood  v.  Cope,  25  Beav.  140, 

V.'  Gibson,  1  De  G.  &  J.  602.  and  Jefferys  v.  Fairs,  4  Ch.  D.  448. 

'  2  5  Pe  G.  M.  &  G.  126,  affirming  *  2  J.  &  H.  460. 
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paet  iii.  appear  that  any  of  the  persons  were  competent  to  judge 
— — "-  by  inspection  of  the  quality  of  the  stone  for  the  purpose 
of  lime  burning.  In  this  case  Lord  Hatherley  (then  V.C.) 
considered  that  the  inspection  did.  not  preclude  the  de- 
fendant from  relying  upon  the  misrepresentation. 
Lowndes        &  652.     Where  a  purchaser  complained  of  a  repre- 
sentation that  the  woods   sold  had  yielded   250Z.   per 
annum  on  an  average  of  fifteen  years,  on  the  ground  that 
though  they  might  in  fact  have  done  so,  yet  that  they 
would  not  have  done  so  in  a  fair  course  of  husbandry, 
his  objection  was  held  to  be  displaced  by  proof  that  he 
had  been  put  in  possession  of  a  paper  from  which  he 
might  have  ascertained  that  the  woods  had  been  un- 
equally cut.1 
other  §  653.     The  allegation  of  misrepresentation  may  also 

ledge        be  effectually  met  by  proof  that  the  party  alleging  it 
itself.       wag  £rom  ^g  beginning  cognisant  of  all  the  matters  com- 
plained of,2  or  after  full  information  concerning  them 
continued  to  act  on  the  footing  of  the  contract,  or  to 
deal  with  the  property  comprised  in  it  as  if  held  under 
the  contract :  as,  for  instance,  where  a  lessee  of  a  mine 
after  knowledge  of  alleged  misrepresentation,  continued 
to  work  it.3 
Misrepre-       §  654.     Whether  a  misrepresentation  not  of  fact,  but 
oflaw!"     of  law,  would  afford  a  defence  to  an  action  for  specific 
performance  has  not,  it  is"  believed,  been  decided.4     But 
for  the  purposes  of  holding  a  defendant  liable  to  make 
good  a  representation,  or  of  rescinding  a  contract,  it  is 
certain  that  it  must  be  a  statement  not  of  law,  but  of 
fact.5     Every  one  is  taken  to  know  the  law. 
Misrepre-       8  655.     Questions  of  title  are  mixed  questions  of  law 

sentation 

1  Lowndes  v.  Lane,  2  Cox,  363.  650  ;}Hume  v.  Pocock,  L.  E.  1  Eq. 
See  too  Clarke  y.  Mackintosh,  4  Giff.      423  ;  1  Ch.  379. 

134,  11  W.  E.  652.  4  See  infra,  §  765  et  seq. 

2  Of.  Nene  Valley  Drainage  Com-  5  Beattie  v.  Lord  Ebury,  L.  E.  7  Ch. 
missioners  v.  Dunkley,  4  Ch.  D.  1,  777,  affirmed  in  D.  P.  L.  E.  7  H.  L. 
where  misdescription  was  alleged.  102  ;  Legge  v.  Croher,  1  Ball  &  B.  506, 


3 


Vigers  v.  Pike,  8  CI.  &  Fin.  562, 
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and  fact :  but  where  the  vendors  knew  of  a  fact  which  tart  in 
destroyed  their  title  to  a  material  part  of  the  property-' 
sold  (viz.,  the  fact  that  it  was  a  recent  encroachment  from  title? 
a  common),  and  nevertheless  represented  that  they  were 
the  owners  in  fee  simple  or  had  free  power  to  dispose  of 
the  inheritance  of  the  whole  of  the  property  sold,  and 
the  abstract  they  delivered  did  not  disclose  the  material 
fact,  it  was  held  by  Grant  M.R.  and  Lord  Eldon  that  a 
bill  for  rescission  could  be  maintained.     This  was  the 
case  of  Edwards  v.  M'Leay} 

§  656.    But  it  must  not  thence  be  inferred  that  every  The  doc- 
representation  that  the  vendor  has  a  good  title  will  enable  ^,°L 
the  purchaser  to  set  aside  an  executed  contract  or  sue-  ^J1^1'"1' 
cessfully  resist  specific  performance.2  universal 

§  657.  The  authority  of  Edwards  v.  M'Leay  was  tion. 
followed  and  relied  on  by  Knight  Bruce  V.C.  in  the  |?j™/' 
celebrated  case  of  Gibson  v.  E'Este,3  in  which  he  de- 
cided that  the  knowledge  in  the  vendor  or  her  agent 
of  a  right  of  way  over  the  property  sold  of  which  the 
purchaser  was  not  aware,  and  which  was  not  stated  to 
him  by  the  vendor  or  her  agent,  was  a  ground  for  the 
rescission  of  the  contract.  This  decision  was,  however, 
overruled  by  the  House  of  Lords,  on  the  principle  that, 
in  order  to  set  aside  a  purchase  perfected  by  conveyance 
and  payment  of  the  purchase-money,  there  must  be  proof 
of  the  direct  personal  knowledge  and  concealment  by 
the  principal,  and  not  merely  by  an  agent,  and  that  such 
proof  was  wanting  in  the  case.4  This  decision  has  by 
no  means  given  universal  satisfaction,5  but  whether 
correct  or  not,  it  leaves  intact  the  doctrine  established 
in  Edwards  v.  M'Leay. 

1  Coop.   308  ;     2    Sw.   287  ;    St.  v.  Clowaa;  5  C.  P.  D.  376. 

Leon.  Law  of  Prop.  649.    See  Turner  3  2  Y.  &  C.  C.  C.  542. 

V.   West  Bromicich   Union,  9  W.  R.  4  s.  n.   Wilde  v.   Gibson,   1  H.  L. 

155;  Hart  v.  Swaine,  7  Ch.  D.  42,  47.  0.  605.     See  Brownlie  v.  Campbell, 

'  Lerjge    v.  Crolcer,    1  Ball   &  B.  5  App.   C.  925,  937  ;  and  consider 

506  ;  Hume  v.  Pococlc,  L.  E,  1  Eq.  Brett  v.  dowser,  5  C.  P.  D.  376,  388. 

423  ;  1  Ch.  379  ;  Brownlie  v.  Camp-  5  St.  Leon,  Law  of  Prop.  614. 
bell,  5  App.  C.  925,  937.     Cf.  Brett 
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past  in.      §  658.     Where  a  misrepresentation  has  been  made  by 
— ^—^  the  vendor  with  regard  to  some  patent  defect  in  the 

Where 

defect  is  thing  sold,  and  it  is  proved  that  the  purchaser  had  seen 
patent.  ^  thin"'  sold,  so  that  this  defect  must  have  been  known 
to  him,  he  will  not  be  able  to  avail  himself  of  the  defect 
as  a  bar  to  specific  performance.  This  was  decided  by 
Grant  M.R.  in  the  case  of  Dyer  v.  Hargrave,1  where  a 
farm  was  described  as  all  lying  within  a  ring-fence, 
whereas  it  did  not  in  fact  so  lie ;  but  it  was  clearly 
proved  that  the  defendant  had  lived  in  the  neighbour- 
hood all  his  life,  had  seen  the  farm  before  purchasing  it, 
and  must  have  known  whether  it  did  lie  in  a  ring-fence 
or  not ;  and  on  these  facts  the  Master  of  the  Eolls 
decided  that  the  defendant  was  clearly  excluded  from 
insisting  upon  the  misrepresentation  as  a  defence.  This 
principle  will  of  course  only  apply  where  the  thing  in 
respect  of  which  the  representation  is  made  is  one 
perfectly  visible  to  everybody.2 
Analogy        s  659.     This  case  was  supported  by  Grant  M.E.  by 

with  war-  °  x  x  •/  j 

ranties.     the  analogy  of  warranties  at  Common  Law,  in  which, 

however  general,  defects  apparent  at  the  time   of  the 

bargain  are  not  included,  because  they  can  form  no  subject 

of  deceit  or  fraud :  so  that,  for  example,  a  person  who 

buys  a  horse  knowing  it  to  be  blind  in  both  eyes,  cannot 

sue  for  this  defect  on  a  general  warranty  of  soundness.3 

The  evi-         §  660.     But  for  the  vendor  thus  to  countervail  the 

know-       effects  of  his  own   misrepresentation,  the   evidence   of 

mvJTbe     knowledge  in  the  other  party  must  be  conclusive :  he 

clear.        «  mus^  8}i0W  very  dearly  that  the  purchaser  knew  that 

to  be  untrue  which  was  represented  to  him  as  true ;  for 

no  man  can  be  heard  to  say  that  he  is  to  be  assumed 

not  to  have  spoken  the  truth."  4 

1  10  Ves.  505.     See  supra,  §  651.  v.  Macaulay,  2  De  G.  M.  &  G.  346  ; 

2  Grant  v.Munt,  Coop.  173;  infra,  Wilson  v.  Slurrt,  6  Ha.  366,  378; 
§  849  et  seq.  Dyer  v.  Hargrave,  10  Ves.  505  ;  Ley- 

3  Bayly  v.  Merrel,  Cro.  Jao.  386  ;  land  v.  Illimgworth,  2  De  G.  F.  &  J. 
Margetson  v.  Wright,  7  Bing.  603.  248  ;    Colby  v.    Gadsden,   34   Beay, 

4  Per  Knight  Bruce  L.  J.  in  Price  416. 
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§  661.     Such  being  the   proof  required,    it   is  very  patw  in. 
certain  that  the  mere  circumstance  of  other  means  of — : — - 
knowledge  being  open  to  the  purchaser  will  not  have  means 
this  effect,  even  though,  independently  of  any  statement,  i°eage°w 
the  party  relying  on  the  representation  would  in  law  °i'™'° 
have  been  taken  to  have  had  notice  of  the  contrary-  chaser  not 

mi  •  enough. 

The  doctrine  of  notice  has  no  application  where  there  Doctrine 
has  been  a  representation  as  to  the  fact  of  which  notice  ^snot 
would   be   implied  : *    the   proof  must  go  further,   and  app!y- 
clearly  show  the  purchaser  to  have  had  communicated  to 
his  mind  information  of  the  real  state  of  facts.2 

§  662.     Therefore  where  a  distinct  representation  has  General 
been  made,  it  will  not  be  countervailed  by  any  general  mconsis- 

.    ,  .  •  ,  o  i-i  •    c  tent  with 

statement  or  any  circumstances  trom  winch  an  inference  the  mis- 
inconsistent  with   the  representation  might   be  drawn,  Son311' 
even  though  in  the  absence  of  such  representation  they is  not, 

°  x  j   enough. 

might  be  sufficient  to  put  the  other  party  on  inquiry.3 

§  663.     These    principles    are    applicable    not    only  Rescission 
where   the  deceived   party  resists  specific  performance,  represen- 
but  where  he  assumes  the  position  of  plaintiff  and  seeks tatl0n- 
to  set  aside  the  contract  on  the  ground  of  misrepresenta- 
tion.    In  Rawlins  v.  Wickham*  the  plaintiff  successfully 
repudiated  a  contract  of  partnership  after  he  had  been  a 
partner  for  four  years  with  full  power  of  access  to  the 
books,  and  these  books  would  have  shown  the  falsity  of 
the  representation  made  to  him. 

§  664.     Nor  will  it  prevent  the  effect  of  a  misrepre-  Eecom- 
sentation  that  the  party  making  it  recommended   the™^" 
other  to  consult  his  friends  and  professional  advisers,  for  °*^  to 
"  no  man  can  complain  that  another  has  too  implicitly  consult 
relied  on  the  truth  of  what  he  has  himself  stated." 5  viser. 

1  Drysdale  v.  Mace,  2  Sm.  &  Gif.  '  Wilson  v.  Short,  6  Ha.  366,  377. 
225,  230  ;  cf.  per  Jessel  M.R.  in  Jones  4  1  Gift  355  ;  3  De  G.  &  J.  304. 
v.  Rimmer,  14  Ch.  D.  at  p.  590.  5  Eeynell  v.  Sprye,  1  De  G.  M.  & 

2  Price  v.  Macaulay,  2  De  G.  M.  G.  660,  710  ;    Dobell    v,  Stevens,  3 
&  G.  339.    See  also  Gibson  v.  D'Este,  B,  &  C.  623, 

2  Y.  &  C.  C.  C,  542,  572.. 
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Sale  with 
all  faults. 


Assign- 
ment of  a 
contract 


§  665.  Thus  where  a  misrepresentation  is  made  by  a 
vendor  in  respect  of  a  lease,  of  the  covenants  in  which 
the  purchaser  would  by  law  be  implied  to  have  notice, 
the  vendor  will  be  equally  bound  by  his  statement  as  if 
no  such  implication  arose.1 

On  the  same  principle  it  was  decided  that  where  a 
Vendor  represented  the  house  to  be  substantially  and 
well  built,  and  it  proved  to  be  the  contrary,  the  vendor 
was  not  entitled  to  specific  performance,  though  the 
defendant  might  of  course  have  inquired  into  its  actual 
state.2 

§  666.  In  Hams  v.  Kemble  3  there  was  a  contract 
consequent  upon  certain  misrepresentations  as  to  the 
profits  of  a  theatre  :  Leach  V.C.  was  of  opinion  that 
these  representations  being  manifestly  founded  on  ac- 
counts which  were  equally  open  to  both  parties  (they 
being  joint  owners  of  the  theatre),  and  being  justified  by 
the  accounts,  did  not  avoid  the  contract;  but  his  decision 
was  overruled  by  Lord  Lyndhurst  and  afterwards  by 
the  House  of  Lords,  on  the  ground  that  the  representa- 
tions were  made  with  a  view  to  the  contract,  and  that  the 
accounts  were  so  kept  as  to  render  it  difficult  without 
employing  an  accountant  to  draw  any  certain  conclusion 
from  them. 

§  667.  The  circumstance  that  the  vendor  sold  "with 
all  faults,"  though  it  may  serve  to  put  the  purchaser  on 
his  guard,  will  not  enable  the  vendor  to  say  that  the 
purchaser  did  not  rely  on  any  representation  made,  or 
prevent  the  purchaser  from  avoiding  the  sale,  if  that  repre- 
sentation were  false.4 

§  668.  The  principle  that,  in  order  to  render  a  mis- 
representation operative,  there  must  be  reliance  on  it  by 


1  Van  v.  C'orpe,  3  My.  &  K.  269 ; 
Flight  v.  Barton,  id.  282 ;  Pope  v. 
Garland,  4  Y.  &  C.  Ex.  394,  401. 
Distinguish  Paterson  v.  Long,  6  Beav. 
590, 


2  Cox  v.  Middleton,  2  Drew.  209. 

3  1   Sim.    Ill,  particularly  120  ; 
S.  C.  5  Bli.  N.  S.  730. 

4  Schneider  v.  Heath,  3  Cam.  506. 
See  also  infra,  §  857, 
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the  party  who  uses  it  as  a  defence,  applies  to  the  case  of  ^f^™' 
the  assignment  of  a  contract  originally  affected  by  such  a^eotod  " 
a  circumstance  :  thus  it  seems  that  if  A.  contract  with  B.,  by  mis- 

represen- 

and  in  so  doing  there  are  misrepresentations  on  the  part  tatkm. 
of  A.  which  would  prevent  his  enforcing  the  contract 
against  B.,  and  B.  assign  the  contract  to  C,  on  whom 
no  fraud  is  practised  and  who  is  not  affected  by  the 
original  misrepresentation,  in  such  circumstances  the 
contract  might  be  enforced  against  G,  for  he  placed  no 
reliance  on  the  misrepresentation  made  to  B.1 

§  669.     From  the  same  principle  it  follows  that  if  A.  state- 

i  ■  •  i  t-.  i  •  ment  to 

make  a  misrepresentation  to  the  agent  of  B.,  which  is  agent 
believed  by  the  agent  to  be  true  but  known  by  B.  to  be  by°prL- 
false,  B.  cannot  avail  himself  of  this   as   a  defence   to^^ 
specific  performance.2 

§  670.  (vi.)  It  is,  for  obvious  reasons,  necessary,  to  vL  The 
constitute  a  misrepresentation  which  will  prevent  a  ™ntation 
specific  performance,  that  the  statement  in  question  ™"entiai. 
shall  be  so  material  to  the  contract  built  on  it  that,  if 
the  statement  be  false,  the  contract  becomes  one  which 
it  would  be  unconscionable  for  the  party  having  made 
the  statement  to  enforce.  In  other  words,  the  mis- 
representation must  be  shown  to  have  operated  to  the 
prejudice  of  the  defendant.3  Therefore,  where  A.  induced 
a  purchaser  to  think  that  he  was  contracting  with  B. 
through  his  (A.'s)  agency,  whereas  he  was,  in  fact,  con- 
tracting with  A.  himself,  but  there  was  nothing  to 
induce  the  belief  that  he  would  not  have  contracted  on 
the  same  terms  with  A.,  or  that  he  had  sustained  any 
loss  or  inconvenience  from  acting  under  the  mistake,  the 
Court  enforced  performance  of  the  contract.4     But  it  is 


1  Smith  v.  Clarke,  12   Ves.  477,  Ad.  114. 
4g4_  4  Fdlowes  v.  Lord  Gwydyr,  1  Sim. 

s' Nelson  v.  Stocker,  4  De  G.  &  J.  63  ;  S.  C.  1  R.  &  My.  83  ;  cf.  Flint 

45g_  v.  Woodin,  9  Ha.  618, 

3  See  Polhill  v,    Walter,  3  B,  & 
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Pabt  in.  sufficient  if  the  misrepresentation  operate  to  the  prejudice 
— - — L  of  the  defendant  to  a  very  small  extent.1 
Cases  con-      §  671.     The  effect  of  misrepresentation  on  the  con- 
undCT  the  tract  and  the  rights  of  the  parties  under  it  is  considered 
Fraud°f     in  connection  with  cases  of  fraud  in  the  next  chapter. 


1  Caiman  v.  Horner,  18  Ves.  10. 
The  distinction  of  the  casuists  be- 
tween error  antecedens  and  conco- 
rnitans  was  the  same  as  that  referred 
to  in  this  section.  Error  "  dividitur 
in  antecedentem  qui  dat  causam  con- 
tractu!, ita  ut,  eo  absente,  contractus 
non  fieret,  et  in  concomitantem,  seu 


incidentem,  quo  etiam  absente  adhuc 
contractus  iniretur.  ...  Si  error 
circa  solam  qualitatem  accidentalem 
contigerit,  quae  simul  cum  sub- 
stantia rei  non  ingreditur  objectum 
substantiate  contractus,  hie  validus 
omnino  persistet."  Mariani  Examen, 
§279. 


CHAPTER  XIV. 

OP   FRAUD. 

§  672.     Fraud  is  of  course  a  larger  word  than  mis-  tart  hi. 
representation,  and  includes  not  only  misrepresentation  — ,x"' 
when   fraudulent,   which   has  already  been  considered,    iauc' 
but  also  all  other  unconscionable  and  deceptive  dealing 
of  either  party  to  any  contract. 

§  673.     Fraud  comes  before  the  Court  in  several  rela-  comes 
tions  ; — as  a  defence  to  an  action  on  the  contract ;  as  courHn  ° 
the  ground  for  an  action  for  deceit ;  as  a  ground  for  ^[ations 
setting  aside  an  executory  or  even  an  executed  contract ; 
as  a  defence  to  an  action  for  specific  performance ;  or 
lastly  as  forming  an  exception  to  the  Statute  of  Frauds, 
in  which  relation  it  has  been  considered  in  the  chapter1 
on  that  statute. 

§  674.     Fraud  may  arise  either  in  the  obtaining  of  Fraud  in 
the  contract,  or  in  the  course  of  its  performance.  contract" 

Fraud  in  the  obtaining  of  the  contract  has  long  been 
held  a  ground  for  the  cancellation  of  the  contract ;  and 
a  fortiori  it  presents  a  complete  defence  to  an  action  for 
specific  performance. 

§  675.     Whether  fraud  in  the  course  of  its  perform-  Fraud  in 
ance  is  in  all  cases  a  ground  for  the  rescission  of  a  con-  fng  con- 
tract  is  a  point  which  cannot  be  considered  as  finally1™*' 
settled:    it   certainly  appears  to  be  so  in  all  cases-  in 
which   rescission  is  the  only  adequate  remedy.2     It  is 

1  Part  III.  chap.  xi.  §  544  ei  seq.       percha  and  Telegraph  Works  Co.,  L. 

2  Panama  and  South  Pacific  Tefc      R.  10  Ch.  515. 
graph    Go.    v.    India-rubber,   Gutta- 
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fact. 


part  in.  conceived  that  in  no  case  could  a  party  guilty  of  fraud 
— : — -  in  the  performance  of  a  contract  ask  the  Court  to  inter- 
fere for  the  purpose  of  enforcing  its  further  performance. 
Thus  if  A.  were  to  contract  with  B.  for  the  sale  of  an 
estate  at  such  a  price  as  C.  should  fix  and  then  were  to 
bribe  C.  to  fix  a  very  high  price,  A.  could  never,  it  is 
submitted,  bring  an  action  against  B.  for  the  perform- 
ance of  the  contract  either  at  a  price  to  be  fixed  by  C.  or 
by  any  third  person. 

§  676.  In  the  chapter  on  Misrepresentation  it  has 
been  seen,  that  the  suggestion  of  what  is  false  is  a  ground 
for  refusing  specific  performance,  and  also  in  certain 
cases  for  rescinding  contracts  :  the  same  results  flow  from 
the  non-disclosure  of  a  fact  which  is  material,  and  which 
it  is  the  duty  of  one  party  to  the  contract  to  disclose  to 
the  other,1  or  from  the  active  suppression  and  conceal- 
ment of  a  fact  which  is  material,  and  which  the  other 
party  would  have  come  to  know,  but  for  such  suppression 
and  concealment. 

But  mere  silence  as  regards  a  material  fact,  which  the 
one  party  is  not  under  an  obligation  to  disclose  to  the 
other  cannot  be  a  ground  for  rescission  or  a  defence  to 
specific  performance. 

It  becomes  then  most  material  to  consider  what  facts 
either  party  to  a  contract  is  bound  to  disclose  to  the 
other. 


Silence. 


1  The  question  as  to  what  facts 
which  might  influence  the  mind  of 
one  party  it  is  the  duty  of  the  other, 
if  knowing  of  them,  to  communi- 
cate, is  one  of  great  difficulty.  It 
is  discussed  by  Cicero  in  a  well- 
hnown  passage  (De  Offic.  lib.  iii.  c. 
12  et  seq.) ;  culpable  concealment 
being  in  his  opinion  "  cum  quod  tu 
scias  id  ignorare  emolumenti  tui 
causa  velis  eos  quorum  intersit  id 
scire."  c.  13.  The  limitation  put 
by  Grotius  on  this  principle  would 
probably  be  adopted  by  our  law, 


"non  ergo  generaliter  sequendum 
illud  ejusdem  Ciceronis,  celare  esse, 
cum  tu  quod  scias  id  ignorare 
emolumenti  tui  causa  velis  eos  quo- 
rum intersit  scire  :  sed  turn  demum 
id  locum  habet,  cum  de  iis  agitur 
qua?  rem  subjectam  per  se  contin- 
gunt."  De  Jur.  Belli  ac  Pacis,  lib.  ii. 
c.  12,  s.  9.  See  also  Pothier,  Tr. 
du  Contrat  de  Vente,  Part  II. 
chap.  2,  and  supra,  §  684,  note  1. 
Consider  Blenlchorn  v.  Penrose,  29 
W.  R.  237. 
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§  677.     The  obligation  to  disclose  arises  in  various  paet  in. 

,  &  Gh.  xiv. 

ways.  

/•  \       -itti  .1  .  t     .  Obligation 

{i.)      Where  the  parties  to  a  contract  stand  m  some  to  dis- 
prc-existing  relationship  to  one  another  of  a  fiduciary  ?  °^el,e 
character,  (as,  for  example,    the  relation  of  agent  and  fiduciary 

rclfitioii" 

principal,2)  they  can  only  deal  after  the  most  full  dis-  ship. 
closure.  The  relations  of  trustee  and  cestui  que  trust? 
solicitor  and  client,  partner  and  partner,  are  all  well 
known  to  be  of  a  fiduciary  kind.  The  cases  arising  out 
of  such  relationships  show  that  when  there  is  a  non- 
disclosure of  that  which  it  is  the  plaintiff's  duty  to 
disclose,  no  specific  performance  can  be  granted. 

S  678.     (ii.)    Sometimes  the    obligation    to    disclose  "•  where 

.  antccc- 

may  even  arise  from  an  antecedent  wrong  clone  by  the  dent 
one  party  to  the  other.  "  If,"  said  Lord  Hatherley,  "  a  done.g 
man  knows  that  he  has  committed  a  trespass  of  a 
very  serious  character  upon  his  neighbour's  property,  and 
finding  it  convenient  to  screen  himself  from  the  con- 
sequences, makes  a  proposal  for  the  purchase  of  that 
property,  he  certainly  ought  to  communicate  to  the 
person  with  whom  he  is  dealing  the  exact  state  of  the 
circumstances  of  the  case  : "  4  and  on  that  ground  and 
under  these  circumstances  specific  performance  was 
refused. 

8  679.     (iii. )    Sometimes  the  obligation  to    disclose  &•  $™m 

■  f  ii  i.       i  .       ,,        „       character 

arises  from  the  character  of    the  contract  itself.     For  of  con- 
there  are  certain  contracts  which  are  said  to  be  uberrima 
Jidei :  i.e.,  they  are  contracts  which  from  their  nature 
demand  a  full  disclosure  of  all  material  facts  by  the 
one  contracting  party  to  the  other  :  such  are  contracts 

1  See  Davies  v.  London  and  Pro-  for  life  purchasing  from  Iris  trustees 
vincial  Marine  Insurance  Co.,  8  Oh.  there  is  a  relationship  imposing  a 
D.  469,  474.  similar  obligation.     See  per  James 

2  See  Imperial  Mercantile  Credit  L.J.  in  Dicconson  v.  Talbot,  L.  E.  6 
Association  v.   Coleman,  L.  R.  6  H.  Ch.  at  p.  37. 

L.  189  ;  Dunne  v.  English,  L.  E.  18  4  Phillips  v.  Horn  fray,  L.  E.  6  Ch. 

Eq,  524.  770,  779. 

3  Prohahly  in  the  case  of  a  tenant 
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defect. 


iv.  From 
course  of 
negocia- 
tion. 


Lord 

Blackburn 

quoted. 


for  marine  insurance,  and  contracts  for  the  formation  of  a 
partnership.  In  these  cases  silence  may  be  fraud.1  So 
again,  in  the  case  of  the  contract  between  a  company  and 
a  person  taking  shares,  the  Courts  have  held  that  there 
is  an  obligation  to  disclose  material  circumstances.2 

In  the  case  of  a  contract  for  the  sale  of  a  chattel 
having  a  latent  defect,  there  exists  an  obligation  to 
disclose  that  defect.3 

§  680.  (iv.)  Sometimes  the  obligation  to  disclose 
arises  from  the  course  of  the  negociation  itself. 

It  is  evident  that  the  making  of  one  statement  during 
a  negociation  may  create  an  obligation  to  make  another : 
so,  if  in  the  course  of  a  negociation  A.  make  a  state- 
ment to  B.  which  is  false  in  fact  and  which  A.  subse- 
quently discovers  to  be  false,  he  is  under  an  obligation 
to  state  that  discovery ;  or  if  A.  make  a  statement  to  B. 
which  'at  the  time  is  true  but  in  the  course  of  the 
negociations  becomes  false,  A.  becomes  under  an  obli- 
gation to  state  that  change  of  fact  to  B.4 

"  When,"  said  Lord  Blackburn,  addressing  the  House 
of  Lords,  "  a  statement  or  representation  has  been  made 
in  the  honafide  belief  that  it  is  true,  and  the  party  who 
has  made  it  afterwards  comes  to  find  out  that  it  is 
untrue,  and  discovers  what  he  should  have  said,  he  can 
no  longer  honestly  keep  up  that  silence  on  the  subject 
after  that  has  come  to  his  knowledge,  thereby  allowing 
the  other  party  to  go  on,  and  still  worse  inducing  him  to 
go  on,  upon  a  statement  which  was  honestly  made  at  the 
time  when  it  was  made,  but  which  he  has  not  now 
retracted  when  he  has  become  aware  that  it  can  be  no 


1  See    per    Lord    Blackburn,    in      v.  Newbold,  29  W.  R.  455,  reversing 


Brownlie  v.  Campbell,  5  App.  C.  at 
p.  954. 

2  New  Brimsv:ich  <hc.  Co.  v.  Mug- 
geridge,  1  Dr.  &  Srn.  363  ;  Central 
Railway  Co.  of  Venezuela  v.  Kisch,  L. 
R.  2  H.  L.  99  ;  Henderson  v.  Lacon, 
L,  R.  5  Eq.  249.  Consider  Arkwright 


S.  C.   28  W.  R.  828,  49  L.  J.  Ch. 
684. 

3  Horsfall  v.  Thomas,  1  Hurl.  & 
Colt.  90. 

4  Eeynell  v.  Sprye,  1  De  G.  M.  & 
G.  660,  703  ;  Traill  v.  Baring,  4  De 
G.  J.  &  S.  318,  329. 
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longer  honestly  persevered  in.  That  would  be  fraud  too,  part  in. 
I  should  say,  as  at  present  advised.  And  I  go  on  further  — : — - 
still  to  say,  what  is  perhaps  not  quite  so  clear,  but 
certainly  it  is  my  opinion,  where  there  is  a  duty  or 
obligation  to  speak,  and  a  man  in  breach  of  that  duty  or 
obligation  holds  his  tongue  and  does  riot  speak,  and  does 
not  say  the  thing  he  was  bound  to  say,  if  that  was  done 
with  the  intention  of  inducing  the  other  party  to  act 
upon  the  belief  that  the  reason  why  he  did  not  speak 
was  because  he  had  nothing  to  say,  I  should  be  inclined 
myself  to  hold  that  that  was  fraud  also."  1 

§  681.  Again,  entire  silence  can  hardly  deceive  :  but  imperfect 
an  imperfect  statement  may  be  a  perfect  untruth.  For 
instance,  if  the  owners  of  a  business,  desiring  to  sell  it 
to  a  company,  put  out  a  prospectus  containing  various 
statements,  each  in  itself  correct,  but  keep  silence  on  a 
material  fact,  it  would  seem  well  worthy  of  considera- 
tion whether  these  persons  who  were  under  no  ante- 
cedent obligation  to  make  any  statement  have  not,  by 
saying  something,  assumed  an  obligation  to  tell  not  only 
the  truth  but  the  whole  truth.2  So  where  a  proposed 
creditor  describes  a  transaction  to  the  proposed  sureties, 
the  description  may  be  evidence  of  a  representation  that 
there  is  nothing  in  the  transaction  that  might  'not 
naturally  be  expected  to  take  place  between  the  parties 
to  the  transaction  described.3 

§  682.     (v.)  Further,  it  must,  to  prevent  confusion,  v.  Obii- 
be  observed  that  there  are  obligations  to  disclosure  which  fubse? 
arise  from  the  contract  itself :  as,  for  example,  the  obliga-  thfcon- 
tion  on  a  vendor  of  real  estate  honestly  to  disclose  his tract- 
title.     This  is  a  duty  arising  out  of  and  subsequent  to 
the    contract,  and   the   non-performance   of    this  duty 
cannot  constitute  fraud  da?is  locum  contractui.     With 
these  we  are  not  at  present  concerned. 

1  In  Brownlie  v.  Campbell,  5  App.      6  H.  L.  377. 
C.  at  p.  950.  3  Lee  v.  Jones,  17  C.  B.  X.  S.  482, 

%  Consider  Peek  v.  Gurneij,  L,  E.      503. 
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PoifT  -11'      §  683.     (vi.)  Lastly,  an  obligation  to  disclosure  may 

arise  from  statute.     The  38  th  section  of  the  Companies 

toryobiT-  Act,  1867  (30  &  31  Vict,  c.  131),'  provides  that  "Every 
Com-n'      prospectus  of  a  company,  and  every  notice  inviting  persons 
Act1Ci867  to  subscribe  for  shares  in  any  joint- stock  company,  shall 
b.  38.        specify  the  dates  and  the  names  of  the  parties  to  any  con- 
tract entered  into  by  the  company,  or  the  promoters, 
directors,  or  trustees  thereof,  before  the  issue  of  such 
prospectus  or  notice,  whether  subject  to  adoption  by  the 
directors  or  the  company,  or  otherwise;  and  any  prospectus 
or  notice  not  specifying  the  same  shall  be  deemed  fraudu- 
lent on  the  part  of  the  promoters,  directors,  and  officers 
of  the  company  knowingly  issuing  the  same,  as  regards 
any  person  taking  shares  in  the  company  on  the  faith  of 
such  prospectus,  unless  he  shall  have  had  notice  of  such 
contract." 
Mere  8  684.     But  it  has  never  (it  is  believed)  been  held  by 

silence  " ' 

generally  our  Courts  that  there  is  any  general  obligation  to  dis- 

rabtein      closure  on  the  part  of  a  vendor  or  purchaser  of  chattels 

party.       or  realty,  though  the  person  maintaining  silence  may 

know  that  the  other  party  is  acting  under  an  erroneous 

impression.      "  Aliud  est  celare,   aliud  tacere  :    neque 

enim  id  est  celare  quicquid  reticeas."  2 

It  has  been  justly  observed  by  Mr.  "W.  W.  Story3  that 
"  it  is  the  general  policy  of  the  law,  in  order  to  induce 
vigilance  and  caution  and  thereby  to  prevent  those 
opportunities  of  deceit  which  lead  to  litigation,  to  throw 
upon  every  man  the  responsibilities  of  his  own  contracts 
and  to  burden  him  with  the  consequences  of  his  careless 
mistakes."     "I  am  not  aware,"  said  Lord  Chelmsford, 

1  This  section,  and  the  cases  under  Mansfield  in  Garter  v.  Boehm  (3  Bur. 
it,  are  discussed  in  Buckley  on  the  1910),  and  by  Knight  Bruce  L.J.  in 
Companies'  Acts  (3rd  ed.),  p.  455  et  Nelthorpe  v.  Holgate  (1  Coll.  221). 
se9-  If  the  whole  is  to  express  the  prin- 

2  Cicero  De  Off.  Lib.  iii.  c.  13.  ciples  of  our  law,  velis  must,  it  is 
Cicero  continues  :  "  sed  cum,  quod  tu  conceived,  import  not  only  will  but 
scias,  id  ignorare  emolumenti  tui  causd  some  act  consequent  thereupon.  See 
velis   eos,   quorum   intersit    id.  scire."  supra,  §  676,  note  1. 

The  passage  has  been  cited  by  Lord         3  Law  of  Contracts  (5th  ed.),s.644. 
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addressing  the  House  of  Lords  in  the  case  of  Peek  v.  part  m 
Gurney,1  "  of  any  case  in  which  an  action  at  Law  has  — '- — - 
been  maintained  against  a  person  for  an  alleged  deceit, 
charging  merely  his  concealment  of  a  material  fact 
which  he  was  morally  but  not  legally  bound  to  disclose." 
The  case  of  Keates  v.  The  Earl  of  Cadogan2  is  an 
authority  for  the  proposition  that  there  is  no  obligation 
on  a  proposed  lessor  of  a  house  in  a  ruinous  and  unsafe 
condition  to  inform  the  proposed  lessee  of  its  state.  In 
Horsfall  v.  Thomas 3  it  was  decided  that  the  vendor  of 
a  chattel  is  under  no  obligation  to  disclose  a  patent 
defect.  In  Smith  v.  Hughes  *  the  Court  of  Queen's 
Bench  determined  that  the  passive  acquiescence  of  the 
seller  of  chattels  in  the  self-deception  of  the  buyer  does 
not  entitle  the  latter  to  avoid  the  contract.  Lastly,  in 
Edwards-  Wood  v.  Marjoribanks,5  a  contract  was  made 
for  the  sale  of  an  advowson,  nothing  being  said  or  asked 
as  to  the  income  of  the  living,  which  was  in  fact 
subject  to  a  charge  in  favour  of  the  Governors  of  Queen 
Anne's  Bounty,  for  repayment  of  a  sum  borrowed  from 
them  to  rebuild  the  parsonage  :  the  purchaser  filed  his 
bill  for  specific  performance  with  compensation,  but  got 
a  decree  only  for  specific  performance  without  compensa- 
tion :  and  from  this  he  ineffectually  appealed,  first  to 
the  Lords  Justices,  and  lastly  to  the  House  of  Lords. 

§  685.  Again,  as  regards  the  purchaser,  he  is  not  snenco 
under  an  obligation  to  communicate  any  circumstance  chaser.' 
which  may  enhance  the  value  of  the  thing  bought  by 
him.  So  that,  for  instance,  a  man  knowing  of  the  exist- 
ence of  a  mine  under  an  estate  may  validly  deal  with  the 
owner  who  is  ignorant  of  this  fact,  without  any  com- 
munication of  it.6     And  so  where  a  first  mortgagee,  with 

1  L.  K.  6  H.  L.  at  p.  390  ;  and      7  H.  L.  C.  806.    See  also  Haxjwood 
see  p.  403.  v.  Cope,  25  Beav.  140. 

2  10  C.  B.  591.  6  Fox  v.  Mackreth,  2  Bro.  C.  C. 

3  1  H.  &  Colt.  90.  400,  420  ;   cf,  Walters  y.  Morgan,  3 
<  L.  R.  6  Q.  B.  597.  De  G.  F.  &  J.  at  p.  723. 

5  1  Giff.  384  ;  3  Ee  G.  &  J.  329  ; 

X  a 
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Pabt  in.  power  of  sale,  having  entered  into  an  arrangement  not 
— '—^-  amounting  to  a  binding  contract  for  the  advantageous 
sale  of  part  of  the  mortgaged  property,  afterwards  bought 
up  at  a  reduced  price  the  interest  of  the  second  mort- 
gagee without  informing  him  of  the  arrangements  for 
sale,  a  bill  to  set  aside  the  sale  by  the  second  mortgagee, 
on  the  ground  of  the  suppression  of  information  by  the 
purchaser,  was  dismissed  by  Lord  Romilly  M.R.,  and 
subsequently  by  Lord  Cran worth.1  Nor  is  the  purchaser 
liable  to  an  action  for  deceit  for  misrepresenting  the 
seller's  chance  of  sale,  or  the  probability  of  his  getting  a 
better  price  than  that  offered.2 
Aggres-         S  686.     The   case   is  however  quite  different  when, 

Bive  con-     ...  ■"• 

ceaiment.  m  addition  to  silence,  something  is  done  by  the  one 
party  to  conceal  from  the  other  some  fact  material  to 
that  other  party.  Thus  where  a  wall  which  required  to 
be  maintained  against  the  Thames  was  industriously 
concealed,  a  bill  for  specific  performance  was  dismissed, 
though  without  costs.3 
Father-  So  again  where  colliery-owners  entered  into  a  contract 
puiivps.  for  the  purchase  of  a  farm  adjoining  their  colliery  not 
only  without  disclosing,  but  (it  would  seem)  studiously 
concealing  the  fact,  of  which  the  vendors  were  at  the 
time  wholly  ignorant,  that  they  (the  purchasers)  had 
wrongfully  taken  2000  tons  of  coal  from  under  the 
farm,  the  Court  dismissed  with  costs  the  purchasers'  bill 
for  specific  performance  of  the  contract,  and  ordered  it 
to  be  delivered  up  to  the  vendors  for  cancellation.4  And 
where  A.  agreed  to  sell  his  land  to  B.  at  a  halfpenny  per 
square  yard,  which  amounted  to  about  500?.,  when  the  real 
value  was  2000Z.,  and  the  defendant  asked,  the  attorney 
whom  he  employed  to  calculate  the  amount  before  the 
contract  was  signed,  not  to  tell  the  plaintiff  how  small 

1  Dolman    v.    Nolens,    22     Beav.  440.     Distinguish  Cook  t.  JVaugh,  2 
402.  Giff.  201. 

2  Vernon  v.  Keys,  12  East,  632.  *  Fothergill  v.  Phillips,  L.  R.  6  Ch. 

3  Shirley  v.  StreUton,  1  Bro.  C.  C.  770. 
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it  was,  the  Court  granted  an  interlocutory  injunction  paetIH. 
against  the  deceiver  to  stay  proceedings  at  Law.1  In — '■ — - 
Hill  v.  Gray2  the  plaintiff  had  employed  an  agent  to  sell 
a  picture,  and  the  defendant  bought  it  under  the  belief 
that  it  had  belonged  to  a  third  person.  The  case  has 
sometimes  been  thought  to  support  the  proposition  that 
mere  silence  may  be  fraudulent.  But  in  Keates  v.  Earl 
ofCadogan  3  Jervis  C.J.  pointed  out  that  the  case  really 
turned  on  the  "  aggressive  deceit "  on  the  part  of  the 
agent  of  the  seller :  and  if  the  case  cannot  be  supported 
on  this  ground  it  seems  not  to  be  law.4 

Even  as  regards  a  sale  with  all  faults,  the  industrious 
and  active  concealment  of  faults  would  be  fraudulent.5 

§  687.  So,  though  the  purchaser  may  keep  silence  as  Purchaser 
to  the  advantages  of  the  estate,  be  must  not  make  any  maLTany 
false  representation  as  to  it,  or  go  any  further  than  preSeenta- 
silence.    "  A  very  little,"  said  Lord  Eldon,  "  is  sufficient tion  0T 

•>  '  '  sugges- 

to  affect  the  application  of  that  principle.  If  a  word,  if  tion. 
a  single  word  be  dropped  which  tends  to  mislead  the 
vendor,  that  principle  will  not  be  allowed  to  operate." 
Accordingly,  in  the  case  before  his  Lordship,  the  pur- 
chaser having  made  such  suggestions  of  what  was  not 
true,  the  contract  was  set  aside  : 6  and  in  a  case  where  a 
solicitor  bought  of  a  person  in  difficulties  who  was  selling 
without  professional  advice,  and  untruly  represented  the 
nature  and  title  of  the  property  as  such  that  no  one  but 
a  professional  man  would  purchase  it,  specific  perform- 
ance was  refused.7 

§  688.     It  must  be  observed  that  it  is  possible  that  Silence 
silence  which  would  not  constitute  fraud  may  yet  con-  duient,U" 
stitute  such  unfairness  in  a  contract  as  to  stay  the  hand  f^UI1" 

1  Deans  v.  Bastron,  Anstr.  64.  6  Turner  v.  Harvey,  Jae.  169,  178; 

2  1  Stark.  434.  and  see  Walters  v.  Morgan,  3  De  G. 

3  10  C.  B.  591.  F.   &   J.   at  pp.    723-4  ;    Davis  v. 

4  See  per  Lord  Chelmsford  in  Peek  Cooper,  5  My.  &  Cr.  270. 

v.  Gurney,  L.  R.  6  H.  L.  391.  7  Davis   v.    Abraham,    5    W.    E. 

3  Baglehole  v.    Walters,  3   Camp.      465.      Cf.  Sunwiers   v.   Griffiths,  35 
154  ;  Schneider  v,  Heath,  id.  506,  Bear,  27, 
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tart  iii.  0f  the  Court.  The  case  of  Ellard  v.  Lord  Llandaff,1  if 
— '-^-  it  is  to  be  supported  on  the  ground  of  the  silence  of  the 
lessee  as  to  the  fact  that  one  of  the  lives  in  the  surren- 
dered lease  was,  at  the  time  of  signing  the  contract,  in 
extremis,  rests  upon  this  principle  :  and  was  so  put  by 
Lord  Manners  in  deciding  it.2 
Puffing  §  689.     The  employment  of  a  puffer  at  auctions  is  in 

tions.        some  circumstances  regarded  as  fraud,  which  will  prevent 
the  enforcement  of  the  contract  made  at  the  auction. 
The  cases  prior  to  the  recent  legislation  seem  to  fall  under 
three  heads,  which  it  will  be  desirable  to  discriminate, 
i.  where        §  690.     (i.)  Where  the  sale  is  announced  to  be  with- 
out^ "  out  reserve,  this  excludes  any  interference  on  the  part  of 
serve.        ^e  ven(jor  which  can  under  any  possible  circumstances 
affect  the  right  of  the  highest  bidder  to  have  the  property 
knocked  down  to  him,  and  that  without  reference  to  the 
amount  to  which  the  highest  bidding  shall  go.3     There- 
fore the  employment  by  the  vendor  in  such  a  sale  of  one 
or  more  persons  to  keep  up  the  price   on   his  behalf 
amounts  to  fraud  in  the  contemplation  of  the  Court,4 
and  is  a  bar  to  specific  performance.5   Where  the  vendors, 
assignees  of  an  insolvent,  put  up  his  life-interest  in  cer- 
tain property  for  sale  by  auction  without  reserve,  having 
previously  entered  into  an  arrangement  with  a  person 
whose  wife  was  interested  in  remainder,  that  he  should 
bid  35,000Z.  and  be  the  purchaser,  unless  a  higher  sum 
should  be  bid,  and  this  fact  was  concealed,  it  was  held  to 
taint  the  sale  to  the  defendant  at  the  auction,  though  he 
purchased  for  49,800Z.6 
ah  par-         §  691.     The  statement  that  a  sale  is  without  reserve 
ing  liberty  may  of  course  be  modified  by  other  statements  :  as  in 

to  bid. 

1  1  Ball  &  B.  241.  As  to  an  intending  purchaser  buy- 

2  See  also  supra,  §  383.  ing  off  bidders,  see  Heffer  v.  Martyn, 

3  Per  Lord  Cottenham  in  Robinson  15  W.  R.  390,  36  L.  J.  Ch.  372,  and 
v.  Wall,  2  Ph.  375.  of.  Re  Carew's  Estate,  26  Beav.  187. 

4  Thornett  v.  Haines,  15  M.  &  W.  6  Robinson  v.  Wall,  10  Beav.  61  ; 
367,  where  the  earlier  cases  are  cited.  S.  C.  2  Ph.  372. 

5  Meadows  v.  Tanner,  5  Mad.  34. 
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one  case  of  a  sale  under  the  Court,  where  it  was  stated  part  ur. 

that  the  sale  was  without  reserve,  but  that  all  parties  to 

the  suit  had  liberty  to  bid  :  and  the  Court  of  Appeal  in 
Chancery  held  that  the  result  of  the  two  statements, 
though  not  very  consistent,  was  such  that  the  purchaser 
could  not  complain.1 

8  692.     (ii.)  Where  there  is  no  declaration  that  the"-0110 

,       .  .  ,  .    puffer 

sale  is  without  reserve,  and  no  right  of  bidding  is  employed, 
expressly  reserved  to  the  vendor,  and  he  employs  one 
person  to  prevent  the  property  going  at  an  undervalue ; 
this  has  been  thought  not  to  be  fraud  in  the  contempla- 
tion of  a  Court  of  Equity,2  though  it  clearly  was  in 
that  of  the  Courts  of  Common  Law.3  The  distinction 
however  was  disapproved  of,  if  not  doubted,  by  Lord 
Cranworth  in  the  case  of  Mortimer  v.  Bell* 

§  693.     Inasmuch  as  a  contract,  if  originally  void  by  a  defence 

-t  r\  -t  i  -r~\  •  1^     *-,"3*ll™ 

the  Common  Law,  ought  not  to  be  enforced  by  Equity,  eery, 
the  defendant  in  a  suit  in  the  Court  of  Chancery  for 
specific  performance  might  avail  himself  of  the  defence 
furnished  by  this  fraud  at  Law,  and  that  formerly  by 
means  of  a  trial  of  the  question  at  Law.5 

8  694.     (iii. )  Even  in  the  absence  of  any  declaration  m.  Several 

,      .  .  1  i  i  e   ,         Puffers. 

that  the  sale  is  without  reserve,  the  employment  ol  two 
or  more  persons  as  puffers  has  in  all  Courts  been  con- 
sidered fraudulent,  inasmuch  as  only  one  person  can  be 
necessary  to  protect  the  property,  and  the  employment 
of  more  can  only  be  to  enhance  the  price.6 

§  695.     The  decision  in  the  case  of  Mortimer  v.  Bell  The  Sale 
above  mentioned  led  to  the  passing  of  an  Act  of  Parlia-  by  Auc- 

1  Dimmock  v.  Hallett,  L.  R.  2  Oh.  4  L.   R.   1   Ch.   10.      See    infra, 
21.  §§  695,  696. 

2  Smith  v.   Clarke,   12  Ves.  477  ;  5   Woodward    v.    Miller,    2    Coll. 
Woodward  v.  Miller,  2    Coll.  279  ;  279. 

Flint  v.   IVoodin,  9  Ha.  618  ;  Brum-  6  Per  Lord  Wensleydale  in  Thor- 

ley  v.  Alt,  3  Ves.  620.  neit  v.  Haines,    15  M.   &  W.  372. 

3  Per  Lord  Wensleydale  in  Thor-  See  also  Rex  v.  Marsh,  3  Y.  &  J. 
nett  v.  Haines,   15  M.  &  W.  372  ;  331  ;  Bramley  v.  Alt,  3  Ves.  620. 
Growder  v.  Austin,  3  Bin;,'.  368. 
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part  in.  ment  (the  30  &  31  Vict.  c.  48),  which  was  introduced 

Ch.  xiv.    .       T     \   ..      _  .  ' 

by  Lord  St.  Leonards. 

1867.    '       The   4th  section  of  this  Act  enacts   that,  after   the 

Section  4.  pagsing  0f  the  Act,  whenever  a  sale  by  auction  of  land 
would  be  invalid  at  Law  by  reason  of  the  employment 
of  a  puffer,  the  same  shall  be  deemed  invalid  in  Equity 
as  well  as  at  Law. 

Land  is  defined  to  include  hereditaments  of  whatever 
tenure  :  but  the  difference  of  the  view  of  the  Courts  of 
Common  Law  and  Equity  as  to  fraud  in  auctions  of 
chattels  (if  such  difference  exist)  is  left  in  its  pristine 
vigour. 

Section  5.  §  696.  The  5th  section  of  the  Act  enacts  that  the 
particulars  or  conditions  of  sale  by  auction  of  aDy  land 
shall  state,  (a)  whether  such  land  will  be  sold  without 
reserve,  or  (b)  subject  to  a  reserved  price,  or  (c)  whether 
a  right  to  bid  is  reserved  :  and 

(a)  If  the  land  be  sold  without  reserve,  it  is  not 
lawful  for  the  seller  to  employ  any  person  to  bid  at 
such  sale,  or  for  the  auctioneer  to  take  knowingly  any 
bidding  from  any  such  person. 

(b)  In  the  event  of  the  land  being  sold  subject  to  a 
reserved  price  the  Act  is  silent,  but  it  has  been  held 
that  in  the  absence  of  express  stipulation,  it  is  not 
lawful  to  employ  any  person  to  bid  up  to  the  reserved 
price.1 

Section  6.  But  (c)  in  the  event  of  a  reservation  of  a  right  to 

the  seller  to  bid,  it  is  lawful  for  him  or  for  any  one 
person  on  his  behalf  to  bid  at  such  auction  in  such 
manner  as  he  may  think  proper  (sect.  6).2 
Fraud  by  §  697.  As  with  regard  to  misrepresentation,  so  with 
regard  to  fraud  in  general,  delicate  questions  arise  where 
the  fraud  alleged  is  that  of  the  agent  practised  on  third 
persons,  and  the  principal  is  sued  on  the  ground  of  deceit 
or  for  rescission  by  reason  of  such  fraud.3     But  in  actions 

1  Gilliat  v.  Gilliat,  L.  E.  9  Eq.  60.       C.  P.  529. 

2  See  Parfitt  v.  Jepson,  46  L,  J.  3  See  supra,  §  636. 


agents. 
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for  specific  performance  these  questions  cannot  arise.  If  part  in. 
the  principal  of  the  fraudulent  agent  were  the  plaintiff,  — '—^L- 
he  would  not  be  at  liberty  to  avail  himself  of  that  agency 
in  part  and  repudiate  it  in  the  rest  of  the  transaction :  to 
such  a  case  the  well-established  principle  of  Equity  that 
innocent  parties  cannot  derive  benefits  from  the  fraud 
of  others1  would  apply.  If  on  the  other  hand  the 
fraud  were  that  of  the  defendant's  agent,  the  plaintiff  by 
suing  on  the  contract  would  have  waived  the  fraud  and 
ratified  the  contract. 

§  698.  A  particular  class  of  cases  arising  from  the  Agency 
agency  of  directors  and  the  fact  that  corporations  are  tors."0' 
incapable  of  personal  fraud  has  occupied  much  attention 
in  the  Courts  of  late  years,  and  has  evoked  a  considerable 
variation  of  opinion  amongst  the  learned  Judges.2  But 
the  question  can  hardly  arise  in  cases  of  specific  per- 
formance for  the  reason  indicated  in  the  last  preceding 
section. 

§  699.  Will  the  fraudulent  act  of  a  mere  stranger,  to  Fraud  by 
which  the  plaintiff  was  neither  party  nor  privy,  deprive  stranger. 
him  of  his  right  to  enforce  the  performance  of  a  contract  % 
The  question  has  never,  it  is  believed,  been  judicially 
answered.  But  upon  the  general  equitable  principle 
that  no  person  though  innocent  can  derive  a  benefit 
from  the  fraud  of  another,  the  contract  if  resting  abso- 
lutely in  fieri  could  not  be  enforced.  If  the  plaintiff 
were  an  assign  for  value  of  the  contract,  or  if  the 
contract  were  partly  performed,  the  conclusion  might 
probably  be  different.3 

§  700.     The  effect  of  fraud  on  the  contract  tainted  by  The  fraud 

affects  the 

1  Bridgmanv.Green,Wilm.'i3ot.58;  Exchange  Go.  of  Glasgow  v.  Drew,  2 
Huguenin  v.  Baseley,  14  Ves.  289  ;  Macq.  103  ;  Nicol's  case,  3  De  G.  & 
Nicol's  case,  3  De  G.  &  J.  387,  438.  J.  387  ;   Western  Bank  of  Scotland 

2  Ranger  v.  Great  Western  Rail-  v.  Addie,  L.  R.  1  H.  L.  Sc.  145  ; 
way  Co.,  5  H.  L.  0.  72  ;  Burnes  v.  Maclcay  v.  Commercial  Bank  of  New 
Bennett,  2  ib.  497  ;  New  Brunswick  Brunswick,  L.  E.  5  P.  C.  394  ;  Swire 
and  Canada  Railway  &c.  Co.  v.  Cony-  v.  Francis,  3  App.  C.  106. 

beare,  7  ib.  711,  (S.  C.  4  Giff.  339,  3  Consider    Cobbett   v.    Brock,   20 

1  De  G.  F.  &  J.  578)  ;   National      Beav,  524. 
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PcifT  *11-  ^  extends  to  the  entirety  of  the  contract,  though  the 

— ; fraud  may  only  have  arisen  or  been  practised  as  regards 

contract,    one  term  or  one  part  of  that  contract.     Hence  the  party 

guilty  of  the  fraud  cannot  enforce  the  contract  to  any 

extent  even  though  he  may  waive  the  part  affected  by 

the  fraud. 

so  does         8  701.     The  same  results  follow  from  misrepresenta- 

misrepre-      .  .  .    , 

sentation.  tion,  even  though  innocent. 

In  a  case  where  there  was  a  misrepresentation  which 
the  Judge  considered  not  to  have  been  wilful,  but  to 
have  arisen  from  misunderstanding  as  to  the  surrender 
of  a  lease  on  part  of  the  property  which  was  to  be  ex- 
changed, and  the  plaintiff  offered  to  take  the  land  subject 
to  the  lease,  and  thus,  as  he  contended,  to  abide  by  the 
contract,  exonerated  from  what  was  affected  by  the  mis- 
representation ;    so  that   the    question   distinctly  arose 
whether  the  misrepresentation  avoided   the  contract  in 
toto  or  only  quoad  hoc  ;  Plumer  M.E.  said,  "  there  is  no 
authority  anywhere,  no  case  where  the  Court  has,  when 
misrepresentation  was  the  ground  of  a  contract,  decreed 
the  specific  performance  of  it ;    and  nothing  would  be 
more  dangerous  than  to  entertain  such  a  jurisdiction. 
The  principle  on  which  performance  of  an  agreement  is 
compelled,  requires  that  it  must  be  clear  of  the  imputation 
of  any  deception.     The  conduct  of  the  person  seeking  it 
must  be  free  from  all  blame  :  misrepresentation,  even  as 
to  a  small  part  only,  prevents  him  from  applying  here  for 
relief.     The  reason  of  this  is  obvious  :  if  it  be  so  obtained, 
the  contract  is  void  both  at  Law  and  in  Equity.     When 
an  agreement  has  been  obtained  by  fraud,  is  the  effect  to 
alter  it  partially,  to  cut  it  down  or  modify  it  only  ?     No  ; 
it  vitiates  it  in  toto ;  and  the  party  who  has  been  drawn 
in  is  totally  absolved  from  obligation.     If  so,  what  equity 
has  the  other  party,  who,  by  his  misconduct  has  lost  one 
contract,  to  call  on  the  Court,  for  his  benefit  to  make  a 
new  one  ?     If  the  defendant  were  willing  to  consent  to 
it,  and  to  enter  into  a  new  agreement,  it  would  be  a 
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different  case  ;  but  if  lie  refuses,  if  he  insists  that  he  is  paet  iii. 
absolved  from  it,  what  equity  can  there  be  in  favour  of  — : — — 
the  other?"1 

§  702.  The  view  that  fraud  operates  on  the  entire  con-  BamUm 
tract  was  adopted  and  approved  by  the  Court  of  Appeal  in  Ia„,.v' 
Chancery  in  Raiolins  v.  Wickham,2  which  was  a  suit  for 
rescission  :  where  the  defendant  urged  that  justice  would 
be  done  not  by  rescinding  the  contract  but  by  directing 
the  representation  to  be  made  good  :  but  the  contention 
was  rejected  by  Knight  Bruce  and  Turner  L.J  J.,  on 
the  ground  that  the  misrepresentation  gave  a  right  to 
avoid  the  entire  contract. 

§  703.     The  effect  of  fraud  on  the  contract  is  two-  The  two- 
fold.    First,    it   renders    the    contract   voidable    at   the  feet  of 
election  of  the  defrauded  party  :  secondly,  it  operates  as  rau  ' 
a  personal  bar  to  specific  performance.     These  two  effects 
are  for  many  purposes  distinguishable  :  for  example,  the 
right  to  rescind  may  be  lost,  and  the  right  to  object  to 
specific  performance  may  remain.     These  two  effects  will 
therefore  be  considered  separately. 

§  704.  The  first  effect  of  fraud  is  to  render  the  whole  Contract 
contract  voidable,  but  voidable  only.  The  contract  is  not  not  void.' 
void  :  it  is  not  a  nullity.  "It  is  now  well  settled,"  said 
Lord  Campbell  C.J.  in  The  Deposit  and  General  Life 
Assurance  Co.  Registered  v.  Ayscough,3  "  that  a  contract 
tainted  by  fraud  is  not  void  but  only  voidable  at  the 
election  of  the  party  defrauded."  It  is  valid  till  dis- 
affirmed, not  void  till  affirmed.4 

S  705.     From  this  distinction,  many  important  con-  conse- 

C1U.6HCG*? 

sequences  follow  :  it  follows  that  the  defrauding  party  is  of  con- 

1  Viscount  Clermont  v.  Tasburgh,  v.    Dickson,    El.     B.    &    E.    148  ; 
1  J.  &  W.  at  pp.  119,  120.  Oakes  v.   Turquand,  L.  R.   2  H.  L. 

2  3  De  G.  &  J.   304.      See   also  325,  346  ;   Urquhart  v.  Macphersoh, 
Kennedy  v.  Panama  &c.  Mail  Co.,  L.  3  App.  C.  831. 

R.  2  Q.  B.  580,  587  ;  and  cf.  Hart  v.  4  See  per  Lord  Cairns  in  Reese  River 

Hwaine,  7  Ch.  D.  42,  47.  Silver  Mining  Co.  v.  Smith,  L.  R.  4 

3  6  El.  &  Bl.  761.  See  also  Nicol's  H.  L.  at  p.  69. 
case,  3  De  G.  &  J.  387,  431  ;  Clarke 
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part  in.  bound  until  the  defrauded  party  elect  to  the  contrary, 

Ch,  — : 


xiv. 


and  that  he  can  never  set  up  any  invalidity  in  the  con- 
being  tract :  it  follows  that  the  defrauded  party  is  equally 
only?ble  bound,  until  he  rescind:1  it  follows  that  the  property  the 
subject  of  the  contract  passes  to  the  purchaser,  whether 
defrauding  or  defrauded,  until  avoidance :  it  follows  that 
all  mesne  dispositions  by  the  defrauding  party  to  third 
persons  not  parties  or  privies  to  the  fraud  are  valid,  so 
that  third  persons  may  acquire  absolute  interests  and 
rights  under  the  fraudulent  contract : 2  and  lastly,  it 
follows  that  the  defrauded  party  may  by  electing  to  be 
bound  or  by  losing  his  right  to  repudiate  become  abso- 
lutely bound  by  the  contract. 

How  8  706.     The  right  of  rescinding  a  contract  may  how- 

right  to  0  &  b  f 

rescind     ever  be  precluded  or  lost  by  any  one  of  the  following 

precluded,  circumstances,  viz.,  (i.)  impossibility  :  (ii.)  the  vesting  of 
an  interest  under  the  contract  in  an  innocent  person 
which  renders  rescission  inequitable  :  (iii.)  the  election 
of  the  defrauded  party  to  abide  by  the  contract :  or  (iv.) 
the  inability  of  the  defrauded  party  to  perform  the  obli- 
gation which  rests  upon  him  to  make  restitution  on  his 
part.3 

i.Kescis-        8  707.     (i.)  The  rescission  has  become  impossible  when 

sion  lm-      ...  .  .         . 

possible,  its  object  is  to  get  back  something  which  is  actually 
destroyed,  as,  e.g.,  if  A.  sought  to  rescind  a  contract  for 
the  sale  of  a  sheep  to  B.,  which  sheep  B.  had  killed  and 
eaten.* 

The  rescission  would  be  equally  impossible,  but  for  a 
legal  and  not  a  physical  reason,  if  B.  instead  of  killing 
the  sheep  had  sold  it :  for  the  contract  between  A.  and 
B.,  not  being  void,  vested  the  property  in  B.,  and  conse- 
quently before  rescission  B.  could  make  a  good  title  to 

1  Deposit  and  General  Life  Assurance  3  See  doughy.  London  and  North- 
Co.  Registered  v.  Ayscough,  6  El.  &  Bl.  Western  Railway  Co.,  L.  K.  7  Ex.  26. 
761.  *  Pothier,  du  Coutrat  de  Vente, 

2  Stevenson  v.  Newnham,  13  C.  B.  s.  348. 
285,  302. 
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C,  and  C.  could  hold  free  from  any  right  of  rescission  ^fT  ?n< 

in  A.1     It  is  too  late  for  the  defrauded  vendor  to  declare 

his  election  to  rescind  when  the  property  has  passed  from 
the  fraudulent  vendee  to  a  third  person.2 

§  708.  (ii.)  The  rescission  is  inequitable  when  third  u.  Kesris- 
persons  innocent  of  the  fraud  have  acquired  interests  eqStabie. 
under  the  contract,  and  such  innocent  persons  would 
consequently  be  injured  by  its  rescission.  So  in  the 
great  case  arising  out  of  Overend  G-urney  &  Co.'s 
failure,  it  was  held  by  the  House  of  Lords  that  the 
person  who  took  shares  by  reason  of  a  fraudulent  mis- 
representation could  not  after  a  winding-up  order 
rescind  this  contract  and  have  his  name  removed  from 
the  list,  because  the  creditors  of  the  company  had  ac- 
quired an  interest  in  the  enforcement  of  the  contract 
which,  as  they  were  innocent,  the  shareholder  could  not 
defeat  by  rescinding.3 

§  709.     (iii.)  An  election  to  abide  by  the  contract  m.  Elec- 
ta? ill   prevent   its   rescission.     A  person  defrauded  into  abide  by 
making  a  contract  has  but  an  election,  and  an  election  ^0l°a' 
once  determined  is  determined  for  ever.*     Whether  this 
election   must   be   made    within  a  reasonable  time,   or 
whether  the  party  entitled  to  elect  may  do  so  at  any 
time,  unless  he  has  in  the  meanwhile  lost  that  right  on 
some  other  ground,  as  e.g.  the  acquisition  of  rights  by 
third  parties,  is  a  question  left  open  by  the  most  recent 
case  on  this  subject.5     It  is  certain  however  that  in  the 
case  of  rescission  for  fraud,  the  election  once  determined  in 
favour  of  the  contract  precludes  any  subsequent  rescission.6 

1  Kingsford  v.  Merry,  11  Ex.  577  ;  5  Morrison  v.  Universal  Marine 
Load  v.  Green,  15  M.  &  W.  216,  219.  Insurance  Co.,  L.  E.  8  Ex.  40,  197, 

2  White  v.  Garden,  10  C.  B.  919.  particularly  205. 

3  Oakes  v.  Turquand,  L.  E.  2  H.  6  Campbell  v.  Fleming,  1  A.  &  E. 
L.  325  ;  Mixer's  case,  4  De  G.  &  J.  40  ;  Clough  v.  London  and  North- 
575.  Western  Railway  Co.,  L.  E.  7  Ex.  26. 

4  Comyn,  Dig.  Election,  c.  2.  See  also  Gray  v.  Folder,  L.  E.  8  Ex. 
Clough  v.  London  and  North-  Western  249. 

Railway  Co.,  L.  E.  7  Ex.  26,  34, 
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part  hi.      S  710.     In  the  case  of  contracts  to  take  shares  in- 

Ch  xiv 

— : — '-  duced  by  a  misrepresentation  of  the  objects  of  the  com- 
to  take      pany,  it  is  now  determined  that  the  date  of  the  allotment 
of  the  shares  is  the  very  latest  date  to  which  the  reason- 
able time  for  election  extends.1 
Howeiec-       k  711,     The  election  to  abide  by  a  contract  may  be 

tion  may  °  .         J  J 

be  made,   by  express  words  or  may  be  inferred   from  acts  done 
with  a  knowledge  of  the  invalidity   of  the  contract.2 
The  election  is  not  necessarily  formal  or  express. 
Election        As  soon  as  the  fraud  is  discovered  the  right  to  elect 
arises  :  and  if  this  has  been  exercised  by  affirming  the 
contract,  the  subsequent  discovery  of  fresh  incidents  of 
the  same  fraud  will  not  give  rise  to  a  new  right  to 
rescind.3 
it.  inabi-       §  712.     (iv.)    The  person   who  seeks  rescission  and 
make"       thereby  restitution  to  his  state  before  the  contract  must 
tion.tU"      do  the  like  on  his  part  and  make  restitution  :    "  Resti- 
tutio in  integrum,"  said  Lord  Cranworth,4  "  can  only  be 
had  where  the  party  seeking  it  is   able   to   put   those 
against  whom  it  is  asked  in  the  same  situation  in  which 
they  stood  when  the  contract  was  entered  into." 

If  by  any  act  on  his  part,  done  even  in  ignorance  of 
the  fraud,  the  defrauded  party  has  made  this  impossible, 
he  cannot  obtain  rescission  : 5  as  e.g.  if  A.  has  by  fraud 
been  induced  to  buy  a  sheep  of  B.  and  seeks  the  repay- 
ment of  the  money  paid  to  B.,  he  must  offer  to  restore 
the  sheep,  and  if  he  has  himself  killed  the  sheep  he  can- 
not seek  such  rescission.6  though  he  may  still  maintain  his 
action  against  B.  for  the  fraud  practised  on  him. 

1  Odkes  v.  Turquand,  L.  R  2  H.      v.  Universal  Marine  Insurance  Co., 
L.  325,  and  particularly  352,  where      L.  K  8  Ex.  197,  203. 

the  earlier  cases  are  considered.  3  Campbell  v.  Fleming,  I  A.  &  E. 

2  Per  Lord  Lyndhurst  in  Attwood      40. 

v.  Small,  6  CI.  &  Fin.  432  ;  Mac-  4  In  Western  Bank  of  Scotland  v. 

bryde    v.     Weekes,     22    Beav.    533.  Addie,  L.  E.  I  H.  L.  Sc.  at  p.  164. 
Comyn,  Dig.  Election,  c.  1.     Clough  5  S.  C.  166. 

v.  London  and  North-Western  Rail-  c  See   Clarice    v.  Diclcson,  El.   B. 

way  Co.,  L.  E.  7  Ex.  26  ;  Morrison  &  E.  148,    NicoVs  case,  3  DeG.  &  J. 


OF   FRAUD.  319 

In  the  case  of  Clarhe  v.  Dickson,1  the  plaintiff  sought  partiii. 

>  r  »         Ch.xiv. 

to  rescind  a  contract  for  the  sale  of  shares  in  a  mine,  and 


the  following  facts  were  held  to  be  several  grounds  of  DicJtson.' 
objection  all  falling  under  this  principle  ;  (l)  that  he  had 
held  the  shares  for  three  years,  and  that  they  were  not 
the  same  shares  at  the  beginning  of  the  time  as  at  the 
end  ;  (2)  that  he  had  received  dividends ;  (3)  that  he 
had  concurred  in  the  conversion  of  the  concern  from  a 
partnership  on  the  cost-book  principle,  into  a  joint-stock 
corporation  ;  and  (4)  that  at  the  time  of  the  offer  to 
restore  the  company  was  being  wound  up  and  all  chance 
of  profit  was  gone. 

§  713.     In  a  more  recent  case  in  the  House  of  Lords  Western 
the  plaintiff  complained  of  fraud  in  inducing  a  contract  Scotland 
on  his  part  to  take  shares  in  an  unincorporated  banking  v' 
company  :  and  the  circumstances  that  the  plaintiff  had 
in  ignorance  of  the  fraud  taken  part  in  proceedings  to 
convert  this  company  into  an  incorporated  company,  and 
that  the  company  was  in  course  of  winding  up,  were 
held   to  preclude   the  plaintiff  from   rescission.      Lord 
Cranworth  thought  that  the  former  circumstance  would 
of  itself  have  been  sufficient.2 

8  714.     The  receipt  of  dividends  before  discovery  ofDoe3the 

.  .        receipt 

the  fraud  was  relied  upon  in  the  case  of  Clarke  v.  Dick-  of  any 
son,3  as  precluding  rescission  ;  and  there  are  other  autho-  prevent 
rities  to  show  that,  at  Common  Law,  the  reception  of  any rescisslon 
benefit  under  a  contract  will  preclude  its  rescission  for 
default  of  performance  by  the  other  party.*    But  it  is  sub- 
mitted that  no  such  rule  prevails  where  the  rescission  is 
on  the  ground  of  fraud,  and  that  where  a  benefit  has  been 

387,431;  Great  Luxembourg  Railway  214,  223;   Urquhart  v.  Macpherson, 
Co.  v.  Magnay,  25  Beav.  586.     This  3  App.  C.  831 ;   and  consider  Ma- 
case,  so  far  as  it  determined  that  the  twin  v.  Tredennick,  12  W.  E.  740. 
plaintiffs  had  lost  their  remedies  be-  2  Western  Bank    of    Scotland  v. 
sides  rescission,  seems  bad  law.    See  Addie,  L.  E.  1  H.  L.  Sc.  145. 
Kimber  v.  Barber,  L.  E.  8  Ch.  56.  3  El.  B.  &  E.  148. 

1  El.  B.  &  E.  148.     See  too  Shef-  *  Hunt  v.  Silk,  5  East,  449  ;  Black- 
field  Nickel  Go.  v.  Unwin,  2  Q.  B,  D.  bum  v.  Smith,  2  Ex.  783. 


320  OP   THE    DEFENCES    TO    THE    ACTION. 

part  in.  received  and  is  capable  of  restoration  either  in  kind  or 

— : — -  by  way  of  compensation,  and  the  defrauded  party  offers 
such  restoration,  he  has  not  lost  his  right  to  rescind. 

For  to  return  to  the  illustration  of  the  sheep : — if, 
before  the  discovery  of  the  fraud,  A.  has  sheared  the 
sheep,  it  appears  reasonable  to  hold  that  such  change  in 
the  condition  of  the  sheep  will  not  deprive  A.  of  his 
right  to  rescind,  if  he  offer  to  restore  the  sheep  and 
account  for  the  wool. 

instances.  So,  in  Earl  Beauchampv.  Winn,1  the  House  of  Lords 
held  that  the  construction  of  a  warping-drain  and  the 
inclosure  of  a  common  would  not  have  prevented  the 
rescission  of  a  contract  for  the  sale  of  the  land  on  the 
ground  of  mistake :  and  in  The  Lindsay  Petroleum  Co. 
v.  Hurd  2  the  Privy  Council  took  the  same  view  of  the 
facts  that  possession  had  been  tak«n  under  the  contract 
and  a  trial  well  sunken.  In  that  case  the  Court  below 
had  offered  an  account  of  the  profit  of  the  well,  if  any, 
which  was  not  accepted. 

Restitu-         8  715.     In  the  rule  as  above  stated,3  the  act  precluding 

tion  ren-  .         .  „  ,  .  ,  .  T 

dered  im-  restoration  is  referred  to  the  party  bound  to  restore.  Is 
byact6  it  essential  that  it  should  be  by  his  act,  or  is  it  enough 
that  even  by  another's  act  the  restoration  is  impossible  ? 
To  return  once  more  to  the  sheep.  Can  the  defrauded 
purchaser  claim  to  rescind  though  the  sheep  have  died 
by  the  act  of  God  ?  The  point  seems  to  have  never 
been  decided.  On  the  one  side  there  are  cases  in"  which 
are  found  general  statements  of  the  law  which  imply  that 
the  impossibility  of  restoration  from  whatever  cause  is  a 
bar  to  rescission.4  And  it  may  be  open  to  question 
whether  any  real  distinction  can  be  drawn  between  the 
innocent  act  of  the  defrauded  party  which  precludes  him 
from  restoration,  and  the  act  of  God,  or  of  a  third  person, 

1  L.  R.  6  H.  L.  223,  232.  cough,  6  El.  &  Bl.  761. 

2  L.  B,  5  P.  C.  221.     See  also  per  3  Supra,  §  706. 
Crompton  J.  in  Deposit  and  General  *  Hunt  v.  Silk,  5  East,  449 ;  Black- 
Life  Assurance  Co.  Registered  v.  Ays-  burn  v.  Smith,  2  Ex.  783. 


of  third 
person 
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leading  to  a  similar  result.     On  the  other  side  is  the  part  in. 
language  of  Crompton  J.  in  Clarke  v.  Dickson,1  that  "the  — '-^~ 
true  doctrine  is  that  a  party  can  never  repudiate  a  con- 
tract after,  by  his  own  act,  it  has  become  out  of  his  power 
to  restore  the  parties  to  their  original  condition." 

S  716.     As  our  law  is  far  from  clear  on  this  point  it  The 

French 

may  be  useful  to  refer  to  the  principles  of  French  Law  Law. 
as  expounded  by  Pothier.2  According  to  him,  an  action 
for  rescission  was  not  precluded  by  the  change  or  destruc- 
tion of  the  thing  sold.  If  the  destruction  took  place 
without  the  act  of  the  plaintiff,  he  was  not  bound  to  do 
more  than  he  could.  If  the  horse  had  died,  the  plaintiff 
must  give  back  his  skin  :  if  the  cow  sold  had  died  of  a 
contagious  disease,  and  been  buried,  he  need  return 
nothing.  If,  on  the  other  hand,  the  change  or  destruc- 
tion was  due  to  the  act  of  the  plaintiff,  he  was  bound  to 
account  to  the  defendant  for  the  value  of  the  thing  but 
did  not  lose  his  action. 

§  717.     The  right  to  rescind  does  not  arise  from  an  innocent 
innocent  misrepresentation,  unless  it  be  such  as  to  show  Sntion0' 
that  there  is  a  complete  difference  in  substance  between  j^r"°{L 
what  was  supposed  to  be  and  what  was  taken  so  as  to  ^™^f^ 
constitute  a  failure  of  consideration.3 

§  718.     It  must  not  be  assumed  that  in  every  case  other  ic- 
in  which  the  right    of  rescission   is   lost,   every    other  ™5eecnies 
remedy  in  respect  of  the  transaction  is  lost  also.     This  ^elision 
is  not  the  case.     Thus  a  person  induced  to  take  shares  ™i™s- 
by  fraud  may  have  lost  the  right  of  rescinding  the  con- 
tract, but  may  yet  sue  the  deceiver  for  indemnity  against 
the    loss   resulting   from    the   contract.4      A   principal 
authorizes  an  agent  to  buy  shares  at  3l.  per  share  on  the 

1  El.  B.  &  E.  155,  approved  ill  ^  Kennedy  v.  Panama  <lx.  Mail 
P.  C.  Urquhart  v.  MaqAenon,  3  Co.,  L.  R.  2  Q.  B.  580  ;  Torrance  v. 
App.  C.  831.  See  too  Sheffield  Nickel  Bolton,  L.  R.  8  Ch.  118.  CI'.  Brett  v. 
Co.  v.  Unwin,  2  Q.  B.  D.  214,  223.  dowser,  5  C.  P.  D.  376. 

2  Traitc  du  Contrat  de  Vente,  i  Peek  v.  Garncy,  L.  R.  6  H.  L, 
ss.  220-223.  377' 
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part  in.  agent's  representation  that  he  can  procure  them  for  that 
— '-^-  price  :  the  agent  has  in  fact  just  bought  them  for  2l.  a 
share  :  the  principal  having  sold  the  shares  before  the 
discovery  of  the  fraud  cannot  rescind  the  contract,  but 
may  sue  the  agent  for  the  difference  between  3l.  and  2l. 
per  share.1 
Fraud-is        8  719.     The  second  effect  of  fraud  on  the  contract  is 

a  personal  .  .,  _        .     _ 

bar  to  this:  it  operates,  as  expressed  by  Lord  Lyndhurst, 
"  as  a  personal  bar  to  the  relief." 2  This  is  an  operation 
independent  of  the  rescission  of  the  contract :  and  though 
there  can  be  no  doubt  that,  where  the  defrauded  party 
has  elected  to  be  bound  by  the  contract,  he  has  also 
waived  the  right  to  insist  on  the  personal  bar  ;  it  does 
not  follow  that  he  has  also  lost  the  right  to  set  up  that 
bar  where  rescission  has  become  impossible  from  the 
interests  of  third  persons,  or  from  the  impossibility  of 
restitution  arising  either  from  the  act  of  God  or  of  third 
persons  or  from  his  own  act  before  knowledge  of  the 
fraud.  In  all  these  cases,  it  is  conceived  that  the 
defendant  might  still  urge  the  fraud  as  a  bar  to  specific 
performance ;— just  as  at  Common  Law  he  might,  after 
having  lost  his  right  to  rescind  in  any  of  the  ways  last 
indicated,  maintain  an  action  of  deceit  against  the 
defrauding  party.3 

innocent       An   innodent  misrepresentation    may,   as   well  as   a 

misrepre-  .  i  i 

sentation.  fraudulent  one,  constitute  a  personal  bar  to  relief.4 
Fraud  on       8  720.     Where  it  appears  that  the   execution  of  a 

the  public.  .         .  .      .        ,  ,         .  .      .„, 

contract  in  the  manner  insisted  on  by  the  plamtiii  will 
result  in  a  fraud  upon  the  public,  the  Court  will  not 
enforce  the  performance  of  the  defendant's  part  of  the 
contract.  Thus  in  a  case  where  the  plaintiffs  sought  to 
compel  the  defendant  to  perform  an  alleged  contract  by 

1  Kimber  v.  Barber,  L.  R.  8  Ch.  3  Clarke  v.   Dickson,  El.  B.  &  E. 
56.                                                             148. 

2  In  Harris  v.  Kemble,  5  Bli.  N.  4  Clermont  v.  Tasburgh,  1  J.  &  W. 
S.  at  p.  751.                                             112. 
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liim  to  edit  a  guide-book  with,  a  title-page  stating  it  to  part  in. 
be  the  work  of  K.  (a  well-known  editor  of  such  books),  — - — - 
who,  in  fact,  had  nothing  to  do  with  it,  it  was  held  that 
the  defendant  was  justified  in  staying  his  hand  and 
breaking  off  the  delivery  of  "  copy  "  of  his  manuscript, 
on  the  ground  that  such  a  title-page  was  calculated  to 
deceive  the  public.1 

1  Post  v.  Marsh,  16  Ch.  D.  395.    Cf.  Oldham  v.  James,  13  Ir.  Ch.  E,  81. 
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OF    MISTAKE. 


Part  hi.      §  721.     Theee  being  two  parties  to  every  contract,  it 
— ' — —  follows  that  mistake  may  he,  1st,  the  mistake  of  the  de- 
mistake     fendant  alone  ;  or  2ndly,  the  common  mistake  of  both 
in'wn0-0™  plaintiff  and  defendant ;  or  3rdly,   the  mistake  of  the 
tracts.       plaintiff  alone.     The  first  and  second  species  will  require 
discussion,  as  grounds  of  defence  to  an  action  for  specific 
performance ;  the  second  and  third  will  both  raise  the 
question  how  far  the  plaintiff  may  enforce  performance 
with  a  correction  of  the  error.     It  will  be  necessarj^  to 
consider  mistake  not  only  as  a  defence  to  a  specific  per- 
formance, but  also  to  some  extent  as  giving  a  plaintiff  a 
right  to  a  rescission  or  rectification  of  the  contract. 
Principle        8  722.     Mistake  may  be  of  such  a  character  as  in  the 

of  the  "  . 

defence,  view  of  a  purely  Common  Law  Court  to  avoid  the  con- 
tract on  the  ground  of  want  of  consent  or  of  total  failure 
of  consideration.1  But  Equity  does  not  confine  the  defence 
of  mistake  to  these  cases.  The  principle  upon  which  it 
proceeds  is  this  : — that  there  must  be  a  contract  legally 
binding,  but  that  this  is  not  enough, — that  to  entitle  the 
plaintiff  to  more  than  his  Common  Law  remedy,  the 
contract  must  be  more  than  merely  legal.  It  must  not 
be  hard  or  unconscionable  :  it  must  be  free  from  fraud, 
from  surprise,  and  from  mistake :  for  where  there  is 
mistake,  there  is  not  that  consent  which  is  essential  to  a 
contract  in  Equity  :  non  videntur  qui  errant  consentire.2 

1  Baffles  v.  Wichelhaus,  2  H.  &  0.      Co.,  L.  R.  2  Q.  B.  080. 
906  ;  Kennedy  v.  Panama  etc.  Mail         2  Dig.  Lib.  50,  tit.  17.  t.  116. 
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§  723.     In  some  cases,  mistake  furnishes  an  absolute  PART  In- 
bar  to  specific  performance  :  in  other  cases  it  affords  no  — - — - 
such  ground,  if  the  plaintiff  be  willing  to  make  a  reason-  some*  ° 
able  compensation  to  the  defendant  for  the  mistake  made  :  ^  not 
whether  a  given  case  falls  within  one  or  other  of  these  f™Jl'0 
categories  depends  on  all  its  circumstances.1  pcrform- 

§  724.     Again,  the  Statute  of  Frauds  has  not  affected  As  to  the 
the  situation  of  a  defendant  against  whom  specific  per-  ^J^  of 
formance  is  sought,2  and  it  therefore  leaves  it  open  to 
him  to  produce  any  evidence  for  his  purpose,  which  is 
not  to  establish  a  contract,  but  to  rebut  an  equity  which 
the  plaintiff  insists  has  arisen  out  of  a  contract. 

§  725.     The  cases  of  mistake  have,  it  is  true,  seemed  Parol  evi- 
to  present  rather  peculiar  difficulties  to  the  admission  of  mitted 
parol  evidence,  because  it  has  been  argued  that  to  do  so  fence!" 
is  to  overrule  the  Statute  of  Frauds  and  to  contradict 
the  writing  by   parol.     Its   admission  is,  however,  the 
settled  doctrine  of  the  Court,  and  that  not  merely  for 
purposes  of  defence  to  a  specific  performance,  but,  as  Ave 
shall  hereafter  see,  for  the  purpose  of  correcting  the  mis- 
take.    The  question  of  its  admission  by  way  of  defence 
was  much  debated  in  the  case  of  the  Marquis  Towns-  Marquis 
hend  v.  Stangroom?  where  Lord  Eldon  said,  "  It  cannot  kend 
be  said,  that  because  the  legal  import  of  a  written  agree-  Ygro0m!~ 
ment  cannot  be  varied  by  parol  evidence,   intended  to 
give  it  another  sense,  therefore  in  Equity,  when  once  the 
Court  is  in  possession  of  the  legal  sense,  there  is  nothing 
more  to   inquire  into.     Fraud   is  a   distinct  case,   and 
perhaps  more  examinable  at  Law  :  but  all  the  doctrine 
of  the  Court  as  to  cases  of  unconscionable  agreements, 
hard  agreements,  agreements  entered  into  by  mistake  or 
surprise,  which  therefore  the  Court  will  not  execute,  must 
be  struck  out,  if  it  is  true,  that  because  parol  evidence 
should  not  be  admitted  at  Law,  therefore  it  shall  not  be 

1  London  and   Birmingham   Rail-  2  Per    Grant  M.E.    in    Olarfr  y, 

wmj  Co.  v.  Winter,  Cr.  &  Ph.  37,  62  ;       llrant,  14  Ves.  519. 
-McKenzie  v.  Hesketh,  7  Ch.  D.  675.  3  6  Ves.  328. 
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paet  hi,  admitted  in  Equity  upon  the  question,  whether,  admitting 
-- — —  the  agreement  to  be  such  as  at  Law  it  is  said  to  be,  the 
party  shall  have  a  specific  execution,  or  be  left  to  that 
Court,  in  which,  it  is  admitted,  parol  evidence  cannot  be 
introduced."  x  "  No  person,"  said  Lord  Eedesdale,  "  shall 
be  charged  with  the  execution  of  an  agreement,  who  has 
not,  either  by  himself  or  his  agent,  signed  a  written 
agreement ;  but  the  statute  does  not  say  that  if  a  written 
agreement  is  signed,  the  same  exception  shall  not  hold  to 
it  that  did  before  the  statute."  2 
Mistake  §  726.  It  follows  from  what  has  been  stated,  that  where 
fen  lant,  the  defendant  has  been  led  into  any  mistake  or  error,  the 
plaintiff  cannot  enforce  the  contract  with  the  mistake. 
Therefore  where  in  a  sale  by  auction  the  plaintiff  had  indn  ced 
the  defendant,  who  was  the  vendor,  to  think  that  he  should 
not  bid,  and  so  put  him  off  his  guard,  and  the  estate  was, 
by  a  misapprehension  on  the  part  of  the  person  employed 
to  make  the  reserved  bidding,  allowed  to  be  knocked 
down  to  the  plaintiff,  the  Court  on  the  ground  of  mis- 
take, though  there  was  no  fraud,  declined  to  enforce  the 
sale.3  In  another  case,  the  estate  was  sold  in  lots  :  the 
particular  stated  that  the  timber  on  lots  four  and  five 
was  to  be  taken  at  a  valuation  :  in  addition  to  this,  one 
of  the  conditions  of  sale  specified  that  the  purchaser  was 
to  take  the  timber  (speaking  generally  without  reference 
to  any  particular  lot)  at  a  valuation  :  Grant  M.R.  said 
that  the  express  declaration  as  to  lots  four  and  five  was 
so  likely  to  mislead  a  purchaser  as  to  the  meaning  of  the 
conditions,  that  supposing  that  the  right  construction  of 
the  condition  was  that  it  applied  to  all  the  lots,  it  would 
be  inequitable  to  enforce  specific  performance  of  the 
contract.4    Again,  where  5  on  a  sale  by  auction,  the  plan 

1  6  Ves.  at  p.  333.  Accordingly  4  Rujginson  v.  Glomes,  15  Ves.  516. 
Manser  v.  Bach,  6  Ha.  443.  See  too  per  Jessel  M.R.  in  Jones  v. 

2  In  Olinany.  Coolie,  1  Sch.  &  Lef.  39.  Eimmer,  14  Ch.  D.  at  p.  592 ;  Moxey  v. 

3  Mason  v.  Armitage,  13  Ves.  25  ;  Bigwood,  4  Pe  G.  F.  &  J.  351 ;  and  cf. 
Pym  v.  Blackburn,  3  Ves.  34  ;  Day  Phelps  v.  TJliite,  5  L.  R.  Ir.  at  p.  335. 
v.  Wells,  30  Beav.  220,  5  Denny  v.  Hancock,  L.  R.  6  Ch.  1, 
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annexed  to  the  particulars  of  the  property  (a  house  and  paet  hi. 
grounds)  showed  a  shrubbery  on  the  western  boundary,  — 
and  the  defendant,  going  to  inspect  the  property  before 
the  sale  with  the  plan  in  his  hand,  found  on  the  western 
side  a  belt  of  shrubs  with  an  iron  fence  outside  it  inclosing 
three  ornamental  trees,  and  he  then  bought  the  property, 
believing  that  the  fence  was  the  boundary,  but  the  real 
boundary  was  a  line  of  shrubs  within  the  shrubbery  and 
did  not  inclose  the  trees,  the  Court  of  Appeal  held  that 
the  mistake  was  increased  by  at  least  crassw  negligentia 
on  the  part  of  the  vendors,  and  accordingly  dismissed 
with  costs  their  bill  for  specific  performance. 

§  727.     In  the  preceding  cases,  it  will  be  observed  where 
that  the  plaintiff  contributed  to  the  mistake  of  the  de-  buted  to 
fendant :  and  there  is  no  doubt  that  the  circumstance  t^f  am" 
that  the  plaintiff  has  by  his  words  or  his  silence  or  in 
any  way  contributed  to  the  error  of  the  defendant,  even 
though  he  may  have  done  so  unintentionally,  greatly 
strengthens  the  defendant's  case.1 

8  fli.     Even  where  the  mistake  is  purely  due  to  the  Mistake 

rn  .,,     .  purely  of 

defendant  himself  or  his  agent,  the  Court  will  in  some  defen- 
cases  refuse  specific  performance  :2  indeed,  it  will  some- 
times furnish  active  assistance  on  the  ground  of  the 
mistake  of  the  party  himself  as  well  as  of  another,  as  is 
strongly  shown  by  a  case  in  which  a  professional  man 
was  held  entitled  as  plaintiff  to  the  rectification  of  an 
error  in  a  deed  of  his  own  drawing.3  The  cases  too  on 
intoxication  furnish  an  analogy  to  this  doctrine  :  for  that 
circumstance  is  a  ground  of  defence,  though  it  may  have 
been  in  nowise  brought  about  by  the  plaintiff.4 

8  729.     On  this  principle,  where  a  person,  who  was  Mistake 

i  t  a-        i  on  the 

employed  to  bid  for  one  of  two  distinct  estates  ottered  part  of 
for  sale  at  the  same  time   and  place,    came   into   theavendor- 
auction-room,     and    after    hearing    the   description    of 

1  Baslcomb  v.  Beclmith,  L.  R,  8  Eimmer,  14  Ch.  D.  at  p.  592. 

Eq.  100  ;  cf.  Gaballero  v.  Hentij,  L.  3  Bull  v.  Storie,  1  S.  &  S.  210  ;  of. 

R.  9  Ch.  447;  Bray  v.  Briggs,  20  Cox  v.  Smith,  19  L.  T.  N.  S.  517. 

W.  E.  962.  4  See  supra,  §  384, 

'  See  per  Jessel  M,R.  in  Jones  v. 
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part  in.  a  l0t  which  was  perfectly  different  from  that  for 
— : — —  which  he  was  engaged  to  bid,  kept  bidding  in  a  hasty 
and  inconsiderate  manner  for,  and  ultimately  purchased, 
this  lot,  which  by  his  own  gross  mistake  he  thought 
to  be  the  lot  for  which  he  was  to  bid,  the  Court 
refused  specifically  to  carry  out  the  sale.1  And  where 
a  vendor  by  mistake  offered  to  sell  an  estate  for  1100/., 
which  figure  he  had  by  a  wrong  addition  reached  instead 
of  2100/.,  the  Court  refused  the  purchaser  specific  per- 
formance and  dismissed  his  bill  without  costs.2 
otter  8  730.     So  where  a  vendor  had  revoked  the  authority 

instances.  ,  .  „      n  n       , 

oi  the  auctioneer  as  to  part  ol  the  property,  and  the 
auctioneer  inadvertently  sold  the  whole,  the  Court  re- 
fused specific  performance,  though  the  purchaser  was 
justified  in  believing  that  he  purchased  all  he  claimed  by 
bis  bill.3  Again,  where  a  description  of  parcels  was 
prepared  by  the  vendor's  solicitor  from  a  previous  de- 
scription, which  had  been  prepared  by  another  solicitor 
on  the  report  of  a  surveyor,  and  the  description  turned 
out  to  be  erroneous  as  to  quantity,  the  Court  wcKId  not 
enforce  the  sale  on  the  vendor,  unless  the  case  were  one 
for  compensation,  and  the  purchaser  would  submit  to  it.4 
And  where  a  vendor  sold  a  manor,  being  at  the  time 
ignorant  of  its  exact  extent,  and  both  parties  at  the  time 
of  the  contract  believed  that  what  it  included  was  some- 
thing different  from  what  it  really  did,  and  the  manor 
proved  to  comprise  valuable  property  that  the  vendor  did 
not  know  to  be  within  it,  the  purchaser's  bill  for  specific 
performance  was  dismissed.5 

1  Malins  v.  Freeman,  2  Ke.  25.  See  also  per  Lord  Cottenliam  in  Al- 

2  Webster  v.  Cecil,  30  Beav.  62.  vanley  v.  Kinnaird,  2  Mao.  &  G.  7  ; 
As  to  the  costs  in  this  case,  see  per  Helsham  v.  Langley,  1  Y.  &  C.  C.  C. 
James  L.J.  in  Tamplin  v.  James,  15  175  ;  Neap  v.  Abbott,  C.  P.  Coop. 
Ch.  D.  at  p.  221.  Such  a  mistake  Rep.  (1837-8)  333.  And  cf.  McKenzie 
■will  not  be  a  ground  for  opening  v.  Hesheth,  7  Ch.  D.  675. 
biddings,  which  can  now  only  be  6  Baxendale  v.  Seale,  19  Beav. 
opened  for  fraud.  Griffiths  v.  Jones,  601.  See  too  Earl  of  Durham  v. 
L.  R.  15  Eq.  279.  Legard,  34  Beav.  611  ;  Richards  v. 

3  Manser  v.  Bach,  6  Ha.  443.  North  London  Railway  Co.,  20  W.  R, 
"  Leslie  v.  Tompson,  9  Ha,   268,      194, 
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§  731.     Where  a  defendant  was  tenant  for  life  of  an  part  hi. 

Ch.  xv. 

estate,  under  a  settlement  which  contained  a  proviso,  — -  — 
that  if  he  purchased  and  settled  an  estate  in  fee  simple  George.  ' 
in  possession  in  some  convenient  place  or  places  of  a 
value  equal  to  or  greater  than  the  estate  comprised  in  the 
settlement,  then  this  estate  should  become  the  property 
of  the  tenant  for  life  ;  and  he,  imagining  that  he  had, 
with  the  concurrence  of  his  wife,  an  absolute  power  of 
disposition  over  the  settled  estate,  entered  into  a  con- 
tract for  sale  :  Plumer  V.C.  refused  to  carry  it  into 
effect  by  an  exercise  of  the  proviso  in  the  settlement, 
considering  that  such  a  performance  of  the  contract 
would  be  attended  with  great  difficulty,  and  that  the 
defendant  had  not  contracted  for  that  purpose  or  with 
that  intention.1 

§  732.     In  a  case  where  a  corporation  was  contracting  Mistake 
by  an  agent,  and  he  swore  to  his  sense  and  understand-  danfsen" 
ing  of  the  contract  he  entered  into  being  to  a  certain agent' 
effect  which  the  contract  did  not  justify,  and  a  bill  was 
filed  "gainst  the  corporation,   one  ground  upon  which 
Knight  Bruce  L.J.  dismissed  an  appeal  against  the  cor- 
poration was  this  mistake  of  the  agent.2     It  would  open  a 
wide  field  of  defence  if  every  misapprehension  of  the  legal 
effect  of  a  contract  furnished  a  valid  one.     But  perhaps 
the  Court  considers  with  more  favour  as  a  defence  the 
allegation  of  mistake  in  an  agent  than  in  a  principal.3 

§  733.     Where  there  has  been  no  misrepresentation,  Cases 
and  there  is  no  ambiguity  in  the  terms  of  the  contract,  mistake 
the  defendant  cannot  be  allowed  to  evade  the  perforin-  dlntno" 
ance  of  it  by  the  simple  statement  that  he  has  made  a  defence- 
mistake.4     In  a  case  before  Lord  Romilly  M.R.,  where 
the  defendant  alleged  that  he  misunderstood  the  parti- 

1  Howell  v.  George,  1  Mad.  1.     Cf.  3  Per  Turner  L.J.  in  Morrison  v. 

Hood  v.   Oglanchr,  34  Beav.  at  pp.  Barrow,  1  De  G.  F.  &  J.  638. 

518—9.  4  Per  Baggallay  L.J.  in  Tamplin 

-  Wycombe  Railway  Co.  v.   Don-  v.  James,  15  Ch.  D.  at  p.  217  ;  Morley 

Kington  Hospital,  L.  R.  1  Ch.  268.  v.  Claiming,  29  Beav.  84, 
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Paet  hi.  culars   of  sale,  his  Lordship   observed   that   "  if  there 

1—^-  appear  on  the  particulars  no  ground  for  the  mistake,  if 

no  man  with  his  senses  about  him  could  have  misappre- 
hended the  character  of  the  parcels,  then  I  do  not  think 
it  is  sufficient  for  the  purchaser  to  swear  that  he  made  a 
mistake  or  that  he  did  not  understand  what  he  was 
about."1  And  so  where,  according  to  the  true  construc- 
tion, the  contract  made  the  intended  lease  determinable 
at  the  option  of  either  party,  but  the  lessee  insisted  that 
he  signed  it  in  the  belief  that  it  gave  the  option  to  him 
only,  the  Court  overruled  the  defence  based  on  the 
alleged  mistake.2 

Planes  §  1%^>  ^°  aSam  where  the  property  sold  (an  inn 
and  shop)  was  described  in  the  particulars  as  consisting 
of  Nos.  454  and  455  on  the  tithe  map,  containing  by 
admeasurement  20  perches  more  or  less,  and  in  the  occu- 
pation of  Mrs.  K.  and  Mr.  S., —  all  which  statements  were 
correct, — and  correct  plans  of  the  property  were  exhibited 
at  the  auction ;  and  the  purchaser  deposed  that  he  did 
not  see  the  plans,  but  had  known  the  property  from  his 
boyhood,  and  bought  it  in  the  belief  that  it  included  two 
plots  of  garden  ground  which  had  for  many  years  been 
occupied  with  the  gardens  behind  the  inn  and  shop 
respectively ;  it  was  held  by  Baggallay  L.J.  (sitting  for 
Malins  V.C.)  and  by  the  Court  of  Appeal  that  the  pur- 
chaser was  not  entitled  to  be  released  from  his  bargain.3 
"  If,"  said  James  L.  J.,  "  a  man  will  not  take  reasonable 
care  to  ascertain  what  he  is  buying,  he  must  take  the 

consequences It  is  not  enough  for  a  purchaser  to 

swear  '  I  thought  the  farm  sold  contained  twelve  fields 
which  I  knew,  and  1  find  it  does  not  include  them  all,'  or 
'I  thought  it  contained  100  acres  and  it  only  contains 
80.'     It  would  open  the  door  to  fraud  if  such  a  defence 

1  Swaisland  v.  Dearsley,  29  Ecav.  at  p.  218. 

430.     This  statement  of  the  law  was  !  Powell  v.  Smith,  L.  R.  14  Eq.  85. 

cited   and  approved    by  Baggallay  3  Tauq'lin    y.  James,  15  Cb.  D. 

L.J.  in  Tamplin  v,  James,  15  Ch,  D.  215. 
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was  to  be  allowed.  Perhaps  some  of  the  cases  on  this  subject  paetiii. 

go  too  far,  but  for  the  most  part  the  cases  where  a  clefen — — 

dant  has  escaped  on  the  ground  of  a  mistake  not  contri- 
buted to  by  the  plaintiff,  have  been  cases  where  a  hard- 
ship amounting  to  injustice  would  have  been  inflicted 
upon  him  by  holding  him  to  his  bargain,  and  it  was  un- 
reasonable to  hold  him  to  it."1 

§  735.     A  mistake  purely  attributable  to  one  party  Mistake 
may  furnish  a  defence  to  specific  performance.     It  does  party  as 
not  thence  follow  that  it  enables  the  party  so  falling  into forrestis- 
error  unconditionally  to  rescind  for  such  error.    So  where  slon- 
the  defendants  sold  to  the  plaintiffs  100  chests  of  tea  ex 
Star  of  the  East,  and  the  sale  was  made  by  a  sample 
produced  by  the  defendants  as  from  that  ship  when  in 
fact  it  had  nothing  to  do  with  that  cargo,  and  the  defen- 
dants gave  notice  that  they  would  on  that  account  treat 
the  contract  as  void,  the  Court  of  Queen's  Bench  deter- 
mined that  there  was  no  equity  in  the  defendants  simply 
to  rescind  the  contract.2 

§  736.     We  may  now  proceed  to  consider  the  effect  of  Parol 
a  parol  variation  set  up  by  the  defendant  as  a  ground  for  set  np  by 
refusing  the  specific  performance  of  a  written  contract  dant " 
alleged  by  the  plaintiff.     It  depends  on  the  particular 
circumstances  of  each  case  whether  the  variation  "  is  to 
defeat  the  plaintiff's  title  to  have  a  specific  performance, 
or  whether  the  Court  will  perform  the  contract,  taking 
care  that  the  subject-matter  of  this  parol  agreement  or 
understanding  is   also   carried   into  effect,  so   that    all 
parties  may  have  the  benefit  of  what  they  contracted  for."3 

§  737.     (i.)  Where  the  parol  variation  set  up  by  the  i.  where 
defendant  shows  that  after  the  parties  to  the  contract  had  ent'orcecJ- 
mutually  agreed  with  one  another,  an  error  occurred  in 
the  reduction  of  the  contract  into  writing,  and  it  appears 

1  15  Ch.  D.  at  p.  221.  and   Birmingham    Railway   Go.    v. 

2  Scott  v.  Littledale,   8  El.  &  Bl.       Winter,  Or.  &  Ph.  at  p.  62  ;  Smith  v. 
815  TFheatcrofl,  9  Ch.  D.  223.  Of.  Morgan 

s  Per  Lord  Cottenham  in  London      v.  Griffith,  L.  R.  6  Ex.  at  p.  72, 
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Part  hi.  that  the  written  contract  varied  according  to  the  defen- 
dant's contention  represents  the  true  contract  between  the 


parties,  the  Court  will,  it  seems,  enforce  specific  perform- 
ance of  the  contract  so  varied. 

instances.  §  738.  Thus,  where  a  bill  was  brought  for  the  specific 
performance  of  a  contract  to  grant  a  lease  at  a  rent  of  9^. 
per  annum,  and  the  defendant  insisted  that  it  ought  to 
have  been  a  term  of  the  contract  that  the  plaintiff  should 
pay  all  taxes  :  Lord  Hardwicke  granted  specific  perform- 
ance, and  directed  that  the  terms  of  the  verbal  contract 
should  be  carried  into  effect  by  the  covenants  to  be  in- 
serted in  the  lease.1  Again,  where  a  bill  prayed  the 
execution  of  a  contract  for  the  sale  of  an  estate,  and  the 
defendant  resisted,  and  proved  parol  declarations  by  the 
auctioneer  as  to  a  right  of  common,  and  that  previously 
to  the  sale  the  particular  had  been  altered  as  to  a  certain 
right  of  common ;  the  plaintiff  proposed  that  his  bill 
should  be  dismissed,  but  Lord  Eldon  pursued  the  course 
which  the  defendant  insisted  on,  which  was  specifically 
performing  the  contract  as  contended  for  by  the  defen- 
dant, thus  saving  the  expense  of  a  cross-bill  by  him.2 

ii.  where       S  739,     (ii  \  But  where  the  mistake  or  parol  variation 

fiction 

dismissed,  set  up  by  the  defendant  does  not  show  a  mere  mistake 
in  the  reduction  of  the  contract  into  Avriting,  but  that 
one  party  understood  one  thing  and  the  other  another, 
there  is  no  such  contract  as  the  Court  will  enforce,  and 
the  plaintiff's  action  is  consequently  dismissed. 

Therefore,  where  the  Court  thought  that  the  plaintiff 
and  defendant  had  both  been  mistaken  in  a  contract 
which  contained  certain  ambiguous  conditions  as  to  the 
payment  for  timber,  the  bill  was  dismissed.3 

Enforce-        S  740.     The   same   result  follows  where,    from    any 

ment  of  °  J 

other  circumstance,  the  enforcement  of  the  parol  varia- 

1  Joynes  v.  Statham,  3  Atk.  388.  observed  on  by  Lord  St.  Leonards, 

2  Fife  v.  Clayton,  13  Ves.  546.  See  Vend.  133,.  and  by  Stnart  V.C.  in 
also  Gwynn  v.  Lethbridge,  14 Ves.  585.  Dear  v.  Verity,  17  W.  E.  at  p.  568. 

3  Clowes  v.  Higginsml,  1  V.  &  B.  See  too  Butteneorth  v.   Walker,  13, 
524.     See  the  judgment  in  this  case  W.  R,  168. 
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tion  set  up  by  the  defendant  would  be  unfair  on  either  P^,ET  m- 

.  ,  Ch.  xv. 

party.  Accordingly,  where  the  plaintiff  set  up  a  con-  - 
tract  which  the  defendant  successfully  resisted  by  parol  unfair, 
evidence  of  a  subsequent  contract,  and  the  plaintiff 
insisted  on  a  performance  of  the  contract  so  set  up  ; 
Strange  M.R.  refused  to  grant  it,  on  the  grounds  that  it 
would  be  a  surprise  on  the  defendant  to  insist,  under 
the  prayer  for  general  relief,  on  the  performance  of  a 
contract  which  was  not  put  in  issue  by  the  record,  and 
that  the  plaintiff  had  really  caused  the  litigation  by  his 
refusal  to  adopt  the  real  contract.1  Again,  where  the 
defendant  proved  a  parol  variation,  and  a  great  lapse  of 
time  had  occurred,  and  compensation  in  respect  of  the 
term  in  dispute  must  have  been  allowed,  if  the  contract 
had  been  enforced,  for  the  period  whilst  the  doubt  about 
the  terms  of  the  contract  had  been  subsisting,  the 
plaintiff's  bill  was  dismissed,  but  without  costs.2 

So  in  Lindsay  v.  Lynch,3  where  the  plaintiff  had 
refused  throughout  to  adopt  the  contract  which  the 
defendant  admitted,  the  bill  was  dismissed,  but  without 
prejudice  to  another  bill. 

§  741.     (iii.)  Where,  as  is  often  the  case,  the  Court  ^P1uatint; 
does  not  decide  that  the  parol  variation   falls   clearly  his  eicc- 
under  either  of  the  previous  cases,  but  merely  that  the 
defendant  contracted  under  mistake,  it  puts  the  plaintiff 
to  his  election  either  to  have  his  action  dismissed,  or  to 
have  the  contract  executed  with  the  parol  variation.4 

§  742.     Thus,  in  Higginson  v.    Cloives,5  where  the  fn]f^%' 
conditions  of  sale  were  likely  to  have  misled  the  defen-  Chmrs. 
dant,  and  the  defendant  contended  for  a  different  con- 
struction from  that  of  the  plaintiff,  Grant  M.R.  offered 

1  Legal  v.  Miller,  2  Ves.  Sen.  299.      947  ;  8  W.  K.  427  ;  Smith  v.  Wheat- 
See  the  statement  of  this  case  by      croft,  9  Ch.  D.  223. 

Grant  M.R.  in  Price  v.  Dyer,  17  Ves.  i  See,  in  addition  to  the  cases  cited 

O04  infra,  Browne  v.  Marquis  of  Slirjo,  10 

2  Garrard  v.  Grinlincj,  2  S\v.  244.  Ir.  Ch.  R.  1. 

3  2  Sch.  &   Lei'.  1,  10-11.      See  5  15  Ves.  516. 
Jeffcry   v.   Stephens,   6  Jur.    N.   S. 
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Part  hi.  the  plaintiff  either  to  have  his  bill  dismissed,  or  to  have 
— - — —  the  contract  executed  on  the  defendant's  construction. 
The  Counsel  for  the  defendant  contended  that  it  was  not 
competent  to  the  plaintiff  to  have  Lis  bill  dismissed,  but 
that  the  defendant,  without  filing  a  cross- bill,  might  have 
a  specific  performance  of  the  contract.  Grant  M.E., 
however,  held  that  that  right  existed  where  the  defen- 
dant's construction  was  adopted  by  the  Court ;  but  that 
where,  as  in  the  case  before  him,  the  Court  did  not 
decide  that  the  defendant's  construction  was  right,  but 
only  that  he  had  contracted  under  a  mistake  created  by 
the  plaintiff,  the  bill  was  merely  dismissed.  In  a  subse- 
quent suit '  on  the  same  contract,  where  the  parties  were 
inverted,  Plumer  V.C.,  holding  that  there  had  been  a 
mistake  on  both  sides,  refused  specific  performance  on 
the  construction  of  the  defendant  in  the  first  suit. 
Bams-  §  743.     In  Ramsbottomv.  Gosden,2  where  the  written 

Gosdcn.'  contract  confined  a  reference  of  expenses  to  those  of 
conveyance,  but  the  defendant  proved  by  the  parol 
evidence  of  the  attorney  that  it  was  the  intention  of 
both  parties  that  the  plaintiff,  who  was  the  purchaser, 
should  also  pay  the  expenses  of  making  out  the  defen- 
dant's title,  Grant  M.R  put  the  plaintiff  to  his  election, 
either  to  have  the  contract  performed  in  the  way  con- 
tended for  by  the  defendant,  or  to  have  his  bill  dismissed. 
And  in  a  subsequent  case,  where  the  defendant  proved 
a  parol  variation,  the  same  Judge  again  left  the  plaintiff 
either  to  have  a  specific  performance  with  this  variation, 
or  to  have  his  bill  dismissed.3 
Lord  §  744.     In  a  case  where  parol  evidence  was  admitted 

v.  Mar-     on  behalf  of  the  defendants  to  show  that  a  contract  by 
ifertford.  several  persons  to  enter  into  bonds  in   1500?.  ought  to 
have  been  for  one  joint  bond  in  that  amount  by  all ; 

1  ]  V.  &  B.  524  in  the  reduction  of  the  contract  into 

2  1  V.  &  B.  165.     Query,  why      writing? 

was  not  specific  performance  enforced  »  Clarke  v.  Grant,  14  Ves.  519.  As 
on  the  defendant's  contention,  as  the  to  this  case  see  Dear  v.  Verity,  17 
error  appears  to  hare  been  merely      W.  R.  at  p.  56!). 
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Plumer  V.C.  left  it  to  the  plaintiff  to  have  his  bill  dis-  pabt  hi. 
missed,  or  to  take  a  decree  for  the  joint  bond,  or  to  take  — ' — — 
an  issue  on  which  the  witnesses  could  be  examined.1 

§  745.  In  Clarke  v.  Moore?  where  a  landlord  sought  chirhe,  v. 
specific  performance  of  a  contract  for  a  lease,  and  the  Moorc' 
defendant  set  up  a  parol  contract  to  abate  the  rent,  to 
which  the  plaintiff  at  the  bar  submitted,  the  lease  was 
directed  with  the  abatement  and  each  party  was  left 
to  bear  his  own  costs  :  and  in  another  case,  where  it 
appeared  that,  in  addition  to  the  written  contract,  there 
had  been  an  understanding;  between  the  asent  of  the 
plaintiff  and  the  defendant  as  to  payment  for  timber 
and  certain  expenses,  the  plaintiff  consenting  to  adopt 
the  terms  as  part  of  his  contract,  specific  performance 
was  granted.3 

§  746.  Where  there  is  a  stipulation  which  one  other 
of  the  contracting  parties  may  reasonably  have  under-  ^"^"ia? 
stood  to  be  implied  in  the  contract,  and  did  so  under-  tion- 
stand, — as,  for  instance,  the  insertion  of  a  usual  clause 
in  a  lease, — specific  performance  will  not  be  enforced 
against  such  party  except  with  such  condition  included.4 
And  where  a  plaintiff  sought  relief  on  the  ground  of  a 
covenant  for  renewal,  which  had  for  one  hundred  and 
fifty  years  been  acted  on  in  a  manner  different  from  its 
terms, — namely,  by  continually  increasing  the  fine,  and 
not  the  rent :  the  Court  held  that  the  covenant  could 
not  be  carried  into  execution  according  to  its  original 
terms,  but  might  be  on  the  plaintiff's  submitting  to  a 
conscientious  modification  of  it,  to  meet  the  circumstances 
of  the  case.5  In  this  instance  acquiescence,  and  not 
mistake,  was  the  ground  of  the  variation. 

1  Lord  Gordon  v.  Marquis  of  Hert-  Distinguish  Smiling  v.  Thomas,  L. 
ford,  2  Mad.  106.  R.  17  B<i.  303. 

2  1  Jon.  &  L.  723.  *  Eklxtts  v.  Bell,  1  De  G.  &  Sm. 

3  London  and   Birmingham  Bail-  335.     Consider  CJiappdl  v.  Gregory, 
way  Go.    v.   Winter,  Cr.  &  Ph.  07  ;  34  Beav.  250. 

cf.  Barnard  v.  Gave,  26  Beav.  253 ;  5  Davis  v.  Hone,  2  Sch.  &  Lef. 

Donald  v.  Scott,  10  Ir.  Ch.  11.  496.      341. 
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Part  III, 

Ch.  xv. 

Variation, 
how  set 
up. 


Evidence. 


Common 
error. 


§  747.  The  parol  variation  may  be  alleged  by  the 
plaintiff  for  the  purpose  of  offering  the  defendant  his 
election  ; l  or  it  may  be  set  up  by  the  defendant  by  way 
of  defence.  If,  in  the  absence  of  its  being  thus  alleged, 
it  comes  out  on  the  evidence,  the  Court  will  inquire  into 
it  before  disposing  of  the  case.2  The  Court  will  do  the 
same  where  the  variation  is  alleged  by  the  defendant, 
and  so  far  proved  as  to  raise  a  suspicion  of  its  existence, 
and  yet  not  to  satisfy  the  Court.3 

§  748.  From  the  great  clanger  which  would  other- 
wise arise,  the  Court  will  not  allow  a  person  to  escape 
from  a  written  contract  on  slight  parol  evidence  of 
mistake  on  his  own  part.  So  in  one  case  Lord  Hath- 
erley  (then  V.C.)  said  that  the  oath  of  the  defendant 
that  he  had  inserted  in  his  letter  a  term  which  he  in 
fact  omitted,  and  the  oath  of  his  agent  that  he  had 
received  instructions  to  the  like  effect,  in  letting  the 
house,  would  not  have  sufficed ;  but  the  defendant 
having  in  his  letter  referred  to  the  offer  as  having  been 
previously  made  to  another  party,  and  that  party 
swearing  that  in  the  offer  as  made  to  him  the  term 
omitted  in  the  subsequent  offer  was  contained,  the  Court 
held  that  sufficient  evidence  of  mistake  on  the  defen- 
dant's part  had  been  given,  and  allowed  the  defence.4 

§  749.  The  common  error  or  mistake  of  both  parties 
as  to  the  subject-matter  of  the  contract  is,  on  the  prin- 
ciples already  stated,  a  clear  ground  for  resisting  specific 
performance  :  so  where  the  plaintiff  being  entitled  to 
estates  during  the  life  of  A.  entered  into  a  contract  with 
regard  to  the  timber  on  the  estates  with  the  remainder- 
man ;  and  it  subsequently  appeared  that  A.  was  at  the 
time  dead,  though  this  circumstance  was  unknown  to 
both  parties  ;  Lord  Eomilly  M.R.  and  afterwards  the  Lords 

1  Robinson  v.  Page,  3  Russ.  114.  Hdshum  v.  Lanyley,  1  Y.  &  C.  C.  C. 

2  Parken  v.  Whitby,  T.  &  R.  366  ;      173. 

London   and    Birmingham    Railway  3  Van  v.  Corpc,  3  My.  &  K.  269. 

Co.  v.    Winter,    Cr.  &  Ph.  57  ;   cf.  4  Wood  v.  Scarth,  2  K.  &  J.  33, 
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Justices  refused  specific  performance  and  dismissed  the  pakt  hi. 
bill  with  costs.1  — - — — 


§  750.     Further,  where  both  parties  to  a  contract  are  Mistake 

l  .  a  ground 

at  the  time  of  the  contract  in  mistake  or  error  as  to  the  for  rescis- 
matters  in  respect  of  which  they  are  contracting,  this 
will  not  only  furnish  a  ground  for  resisting  specific  per- 
formance, but  enable  the  Court  to  rescind  the  contract.2 

§  751.  Thus,  in  Calverley  v.  Williams,3  Calverley  Caiwriey 
brought  his  bill  against  Williams  for  a  conveyance  oiliams. 
seven  acres  of  copyhold  land,  part  of  an  estate  sold  by 
auction  and  purchased  by  the  plaintiff  as  being  compre- 
hended in  the  advertisement  of  the  sale,  and  described 
as  in  the  possession  of  Groombridge.  The  defendant 
resisted  this  claim,  on  the  ground  that  he  did  not  intend 
to  include  those  seven  acres,  or  know  that  they  were  in 
the  possession  of  Groombridge.  Lord  Thurlow,  in  giving 
judgment,  said,  "  No  doubt,  if  one  party  thought  he  had 
purchased  bona  fide,  and  the  other  party  thought  he  had 
not  sold,  that  is  a  ground  to  set  aside  the  contract,  that 
neither  party  may  be  damaged ;  because  it  is  impossible 
to  say,  one  shall  be  forced  to  give  that  price  for  part 
only  which  he  intended  to  give  for  the  whole,  or  that 
the  other  shall  be  obliged  to  sell  the  whole  for  what  he 
intended  to  be  the  price  of  part  only." 

§  752.     Again,  where  both  vendor  and  purchaser  of  instances 

3  °        '.  r  ofrescis- 

an  alleo-ed  estate  in  fee  in  remainder  on  an  estate  tail  sion. 
were  ignorant  that  at  the  time  the  tenant  in  tail  had 
suffered  a  recovery,  so  that  in  fact  no  estate  in  remainder 
existed,  the  Court  rescinded  the  contract.4 

1  Cochrane  v.  Willis,  34Beav.  359;  against  a  common  mistake  in  the 
L.  K.  1  Ch.  58.  Cf.  per  Turner  L.J.  same  way  as  it  would  against  fraud. 
in  Murrell  v.  Goodyear,  1  De  G.  F.  &  Cf.  Leuty  v.  Hillas,  2  De  G.  &  J.  1 10. 
J.  at  p.  449.  3  1  Ves.  Jun.  210 ;  perlioxA.  Erskine 

2  See  Torrance  v.  Bolton,  L.  E.  in  Stapylton  v.  Scott,  13  Ves.  427. 
14  Eq.  124 ;  8  Ch.  118.  In  Jones  See  too  Davis  v.  Shepherd,  L.  E.  1 
v.  Clifford  (3  Ch.  D.  at  p.  792)  Ch.  410  ;  Price  v.  Ley,  4  Giff.  235, 
Hall  V.C.  intimated  the  opinion  that  affirmed  11  W.  E.  475. 

the  Court  would,  even  in  the  ease  4  Hitchcock  v.  Giddings,  4  Pri.  135. 

of  a  completed  contract,  give  relief 
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past  hi.  And  where  A.  proposed  certain  terms  of  assurance  to 
• — - — -  the  agent  in  London  of  a  Scotch  insurance  office,  and  by 
mistake  wrote  down  other  terms  in  his  proposal,  to 
which  proposal  the  Scotch  office  assented,  the  Court  at 
the  instance  of  A.  (refusing  to  reform  the  contract) 
rescinded  it,  and  directed  the  repayment  of  the  premiums 
paid.1 
Cooper  v.       8  753.     In  a  case  brought  before  the  House  of  Lords 

Phibbs.  "  ° 

on  appeal  from  Ireland,  the  appellant  believing  himself 
to  be  a  stranger  to  a  fishery  agreed  to  take  a  lease  of  it  : 
the  respondents  believing  themselves  to  be  entitled  to 
the  property  agreed  to  grant  the  lease  :  it  turned  out 
that  the  appellant  was  entitled  to  the  property  and  not 
the  respondents,  and  the  House  declared  that  the  con- 
tract was  entered  into  by  the  parties  to  it  under  mistake 
and  in  ignorance  of  the  actually  existing  rights  and 
interests  of  the  parties  in  the  fishery,  and  that  the 
contract  was  not  binding  in  Equity  upon  the  appellant 
and  respondents,  but  ought  to  be  set  aside  subject  to 
certain  terms  which  the  special  circumstances  of  the  case 
and  the  principles  of  good  conscience  were  held  to 
impose.2 
Mistake         R  754,     gut  where  neither  party  to  the  contract  is  in 

a  ground.  °  r        J 

for  recti-    error  as  to  the  matters  in  respect  of  which  they  are  con- 

fication.  .  .  J 

tractmg,  and  there  is  an  actually  concluded  contract,  but 
there  is  an  error  common  to  both  the  parties  in  the 
reduction  of  the  contract  into  writing,  there  the  Court 
interferes  for  the  purpose  of  reforming  the  contract,  and 
not  of  rescinding  it.3  For  by  so  doing  neither  party 
will  be  damaged  :  whereas  by  enforcing  it  as  it  stood, 
one  party  would  be  necessarily  injured  ;  and  by  rescind- 


1  Fowler  v.  Scottish  Equitable  Life  Ves.  Sen.  126  ;  Raffles  v.  Wichel- 
Inmrance  Society,  28  L.  J.  Ch.  225  ;  haus,  2  H.  &  C.  906 ;  Earl  Beau- 
7  W.  R.  5.  champ  v.  Winn,  L.  R.  6  H.  L.  223. 

2  Cooper  v.  Phibbs,  17  Ir.  Ch.  R.  3  Murray  v.  Parker,  19  Beav 
73  ;  L.  R.  2  H.  L.  149  ;  infra,  §  770.  305. 

See    also   Bingham  v.   Bingham,   1 
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ing  it,  both  would  be  deprived  of  the  benefit  of  the  paet  m. 
contract.  Ch" xv- 

§  755.     Accordingly  in  a  case  already  stated,  where  L°ra 
the  question  was  whether  a  certain  seven  acres  were  or  in  ew-W 
were  not  included  in  the  contract,  Lord  Thurlow,  after  Traw. 
stating  that  if  the  parties  to  the  contract  had  mistaken 
each  other  in  this  respect,  it  must  be  rescinded,  said  : 
"  Upon  the  other  hand,  if  both  understood  the  whole  was 
to  be  conveyed,  it  must  be  conveyed.     But  again,  if 
neither  understood  so, — if  the  buyer  did  not  imagine  he 
was  buying,  any  more  than  the  seller  imagined  he  was 
selling,  this  part,  then  this  pretence  to  have  the  whole 
conveyed  is  as  contrary  to  good  faith  upon  his  side,  as 
the  refusal  to  sell  would  be  in  the  other  case."1 

§  756.     The  jurisdiction  of  the  Court  in  this  respect  HenMa 
was  clearly  asserted  by  Lord  Hardwicke  in  the  case  of  Exchange 
Henlcle  v.  Royal  Exchange  Assurance  Co.,2  which  was  a  ancebo. 
bill  seeking,  after  the  loss,  so  to  rectify  a  policy,  on  the 
ground  of  common  mistake,  as  to  turn  the  loss  on  the 
insurer,   which  but  for  such  variation  must  have   been 
borne  by  the  insured.     "  No  doubt,"  said  his  Lordship, 
"  but  this  Court  has  jurisdiction  to  relieve  in  respect  of 
a  plain  mistake  in  contracts  in  writing,  as  well  as  against 
frauds    in  contracts ;    so  that  if  reduced    into  writing 
contrary  to  intent  of  the  parties,  on  proper  proof  that 
would  be  rectified  : "  but  for  want  of  such  proper  proof 
the  bill  was  dismissed. 

§  757.  In  another  case,  before  the  same  Judge,  the  Baiter  v. 
captain  of  an  East  India  ship,  by  articles  of  agreement, 
bargained  and  sold  all  his  China  ware  and  merchandize 
brought  home  in  his  last  voyage  to  the  defendant :  the 
articles  of  agreement  were  drawn  up,  from  minutes  made 
by  the  parties,  by  an  attorney,  who,  misunderstanding 
the  transaction,  drew  up  the  articles  in  an  erroneous  and 

1  Caherleyx.  Williams,  1  Ves.  Jim.  5  1  Ves.  Sen.  317. 

210. 

z  2 
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Pakt  hi.  absurd  manner:  the  captain,  who  was  the  party  aggrieved 
— L^L-by  the  error,  brought  his  bill  for  an  account  of  what  was 
due  on  the  contract,  and  insisted  on  its  rectification  :  he 
was  allowed  to  give  parol  evidence  of  the  error  and  of 
the  usage  of  trade,  to  show  the  nature  of  the  real  trans- 
action and  the  consequent  mistake  in  the  articles. l 
Eectifica-       §  758.     It  follows  from  the  nature  of  the  jurisdiction 
quires  a     that  there  can  be  no  rectification  where  there  is  not  a 
u'act.0011"  prior  actual  contract  by  which  to  rectify  the  written 
document  :    so  that,   for  instance,   a  policy  cannot   be 
rectified2  by  the  slip,  because  the  slip  constituted  no 
contract,  and  there  was  no  contract  till  the  policy  was 
signed  and  the  premium  paid.3 
Mistake         8  759.     It  equally  follows  that  the   mistake  of  one 

of  one  °  i         J 

party  not  party  to  a  contract    can  never    be  a  ground  tor  com- 

fofc°om-    pulsory  rectification.     It  may  be  a  reason  for  setting  the 

rertffica-    wnole  thing  aside,  but  never  for  imposing  on  one  party 

tion-         the  erroneous  conception  of  the  other.4 

Election        §  760.     However,   in   two    cases    decided   by  Lord 

annul-      Romilly  M.R.,  in  each  of  which  the  mistake  was,  ac- 

reetifica-    cording  to  the  defendant,  on  the  side  of  the  plaintiff 

"'"  only,  and  the  deed  of  conveyance  had  been  executed,  his 

Lordship  held  that,  though  the  plaintiff  was  not  entitled 

to  compel  rectification,  the  defendant  must  elect  between 

having  the  transaction  annulled  altogether  and  submitting 

to  the  rectification  of  the  deed  in  accordance  with  the 

plaintiff's  intention.5 

Parol  §  761.     Parol    evidence    is    admitted    to   show  the 

evidence 

admitted   common  mistake  of  both  parties  in  reducing  the  contract 
fieation!"   mt°  writing,  and  as  the  ground  for  rectifying  it.     "  I 

1  Baker  v.  Paine,  1  Ves.  Sen.  456 ;      ofBomney,  30  Beav.  431. 

6  Ves.  336  n.  5  Garrard  v.  Frankel,   30    Beav. 

2  See  Morocco  Land  <hc.  Trading  445  ;  Harris  v.  Pepperell,  L.  B.  5 
Co.  (Limited)  v.  Fry,  13  W.  E.  310.  Eq.  1.  In  his  judgment  in  the  latter 

3  Mackenzie  v.  Goulson,  L.  E.  8  case  Lord  Eomilly  M.E.  points  out 
Eq.  368.  the  distinction  between  the  decisions 

4  Sells  v.  Sells,  1  Dr.  &  Sm.  42  ;  in  Garrard  v.  Frankel  and  Earl  of 
Rooke  v.  Lord  Kensington,  2  K.  &  J.  Bradford  v.  Earl  of  Bomney  (30  Beav. 
753  ;  Thompson  v.  Whitmore,  1  J.  &  431). 

H.  268  ;  Earl  of  Bradford  v.  Earl 
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think  it  impossible,"  said  Lord  Thurlow,  "  to  refuse,  as  part  hi. 
incompetent,  parol  evidence  which  goes  to  prove  that  — : — — 
the  words  taken  down  in  writing  were  contrary  to  the 
concurrent  intention  of  all  parties."  l 

§  762.  But  in  order  thus  to  procure  the  rectification  But  must 
of  a  contract,  the  proof  must  be  clear,  irrefragable,  and 
the  "  strongest  possible." 2  As  the  point  to  be  proved  is 
that  the  concurrent  intention  of  all  the  parties  to  the 
contract  was  different  from  that  expressed  by  the  written 
contract,  the  Court  will  attentively  regard  the  admission 
or  denial  of  the  defendant  as  one  of  those  parties.3  It  need 
scarcely  be  added  that  the  Court  will  only  act  on  parol 
evidence  when  satisfied  that  there  is  no  existing  writing 
which  contains  the  original  instructions  or  contract.4 

§  763.     Where  there  is  a  writing  by  which  an  ex-  Latent 

3  .  .  ...  ambi- 

ecuted  deed  is  to  be  rectified,  and  in  that  writing  there  guity. 
is  a  term  in  respect  of  which  there  is  a  latent  ambiguity, 
parol  evidence  may  be  admitted  to  explain  it,  and  thus 
assist  in  the  rectification  of  the  deed.5 

§  764.     Mistakes  are  usually  divided  into  mistakes  of  Division 
fact 6  and  of  law.     The  former  kind  have  always  been  takes. 
held  to  give  occasion  to  the  jurisdiction  of  Equity  in 
mistake. 

S  765.     As  regards  mistakes  of  law,  the  maxim  usually  Mistakes 

0  -,  t  •      7      •  -in      of  law. 

referred  to  was  Ignorantia  Legis  non  excusat :  and  the 
older  authorities  seem  to  show  that  Courts  of  Equity 
would  neither  set  aside  contracts  for  mistake  in  law,7 

1  In  Lady  Shelboume  v.  Lord  In-  FranM,  30  Beav.  445  ;  Harris  v. 
chiquin,  1  Bro.  C.  C.  341.  Pepperell,  L.  B.  5  Eq.  1. 

2  Eenkle  v.  Boyal  Exchange  Assu-  4  Lackersteen  v.  LacJcersteen,  30  L. 
ranee    Co.,    1    Ves.    Sen.   317  ;  per  J.  Ch.  5  ;  6  Jur.  N.  S.  1111. 

Lord  Eldon  in  Marquis  Tovmshend  5  Murray  v.  Parker,  19  Beav.  305. 

v.  Stangroom,  6  Ves.  333  ;   Vouillon  6  It  may  be  observed  that  mistake 

v.  States,  25  L.  J.  Ch.  875  ;  27  L.  T.  of  fact  is  not  the  less  a  ground  for 

2,68;Fallonv.Robins,16lT.Ch.~RA2,2.  relief  because  the  person  who  has 

3  6  Ves.  334  ;  Mortimer  v.  Shor-  made  the  mistake  had  the  means  of 
hall,  2  Dr.  &  War.  3b3,  374.  In  Pit-  knowledge.  Willmott  v.  Earlier,  15 
cairn  v.  Ogbourne,  2  Ves.  Sen.  375,  Ch.  D.  97,  106. 

379,  the   evidence  was   considered  7  Marshall  v.  Collett,  1  Y.  &  C. 

sufficient  to  overcome  the  defen-  Ex.  232,  238  ;  Gockerell  v.  Cholmley, 
dant's  denial.     See  too  Garrard  v.      1  B.  &  My.  418. 
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part  hi.  n0r  allow  such  mistake  to  be  set  up  as  ground  for  resist- 
— : — —  ing   specific  performance  of  contracts  in  other  respects 

free  from  objection.1 
The  law         §  766.     This  view  of  the  law   was   thus  stated  by 
by  Lord    Lord  Chelmsford  in  addressing  the  House  of  Lords  in 
f^d!"18"     1858.2     "Mistake  is  undoubtedly  one  of  the  grounds 
for  equitable  interference  and  relief :  but  then  it  must 
be  mistake  not  in  matters  of  law,  but  a  mistake  of  facts. 
The  construction  of  a  contract  is  clearly  matter  of  law  ; 
and  if  a  party  acts  upon  a  mistaken,  -view  of  his  rights 
under  a  contract,  he   is  no  more  entitled  to  relief  in 
Equity  than  he  would  be  at  Law."  3 
Misrepre-       §  767.     With  the  authorities  referred  to  in  the  two 
of  law.      last  preceding  sections  may  be  compared  those  others 
which  show  that  a  misrepresentation  of  law,  at  least  if 
innocently  made,   does   not  bind  and  create  any  civil 
liability.4 
court  §  768.     Eecent  decisions,  however,  have  lessened  if 

relieve      not  destroyed  the  importance  of  the  distinction  between 
mStakes    mistakes  of  fact  and  of  law.      In  Stone  v.  Godfrey5 
of  law.      Turner  L.J.  said  that  he  felt  no  doubt  that  the  Court 
had  power  to  relieve  against  mistakes  in  law  as  well  as 
mistakes  in  fact. 
Anchor         §  769.     Acting  on  this  view,  Lord  Hatherley  (when 
Vice  Chancellor)  remitted  to  his  original  rights  against 
Company  A.  a  creditor  of  that  company  who  had  given 
up  that  right  in  consideration  of  the  substituted  security 
of  Company  B.,  which  purchased  the   business  of  the 
first  Company  A.,  when  that  purchase  was  held  void  as 
ultra  vires.6 

1  Pullen  v.  Ready,  2  Atk.   587  ;  of  Ireland  v.  Johnson,  6  H.   L.  C. 
per  Lord  Alvanley  M.R.  in  Gibbons  810-1. 

v.   Caunt,  4  Ves.  849  ;    Stockley  v.  3  See  Powell  v.  Smith,  L.  R.  14 

Stochley,   1  V.  &  B.   23,  30  ;  Mild-  Eq.  85. 

may  v.   Hungerford,    2  Vern.   243.  4  Rashdall  v.  Ford,  L.  R.  2  Eq.  750 ; 

See  also  Bilbie  v.  Lumley,  2  East,  Beattie  v.  Lord  Ebury,  L.  R.  7  Ch.  777. 

469  ;  Groome  v.  Lediard,  2  My.  &  K.  s  5  De  G.  M.  &  G.  76. 

251  ;  Price  v.  Dyer,  17  Ves.  356.  6  Be  Saxon   Life   Assurance    Co., 

2  Midland  Great  Western  Railway  Anchor  case,  2  J.  &  H.  408. 


case, 
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§  770.     The  point  has  twice  come  before  the  House  part  hi. 
of  Lords  in  late  years.     In  Cooper  v.  Phibbs,1  where  the  — : — — 
appellant  believing  himself  to  be  a  stranger  to  his  own  puns.  ' 
land  agreed  to  take  a  lease  of  it,  and  was  relieved  from 
his    mistake,  his  belief  was    founded  on  an  erroneous 
impression  of  the  effect  of  certain  documents  of  title  : 
and  Lord  "Westbury  said  :  "  It  is  said  Ignorantia  juris  Lord 
haud  excusat :  but  in  that  maxim  the  "word  jus  is  used  Onigno? 
in  the  sense  of  denoting  general  law,  the  ordinary  law  l^f  a 
of  the   country.     But  when  the  word  jus  is  used  in  the  lwvA±  ex~ 

•>  _  J  cusat. 

sense  of  denoting  a  private  right,  that  -maxim  has  no 
application.  Private  right  of  ownership  is  matter  of 
fact :  it  may  be  the  result  also  of '  matter  of  law  :  but  if 
parties  contract  under  a  mutual  mistake  and  misappre- 
hension as  to  their  relative  and  respective  rights,  the 
result  is,  that  that  agreement  is  liable  to  be  set  aside  as 
having  proceeded  upon  a  common  mistake."  2 

§  771.     In  Earl  Beauchamp  v.  Winn,  Lord  Chelms-  Lord 
ford  in  addressing  the  House  said  "  that  the  ignorance  fori  in" 
imputable  to  the  party  was  of  a  matter  of  law  arising  upon  J^_ 
the  doubtful  construction    of    a  grant.      This   is   very  c^mP T- 
different  from  the  ignorance  of  a  well-known  rule  of  law. 
And  there  are  many  cases  to  be  found  in  which  Equity, 
upon  a  mere  mistake  of  the  law,  without  the  admixture  of 
other  circumstances,  has  given  relief  to  a  party  who  has 
dealt  with   his   property  under   the   influence  of  such 
mistake." 3 

§  772.  It  seems  to  follow  that,  at  least  as  a  defence  to  Result  of 
specific  performance,  common  error  of  law  of  both  parties  ritie*u 
or  even  the  sole  error  of  the  defendant,  when  resulting 
in  mistake  important  to  both  parties  to  the  contract  as 
to  some  of  the  matters  dealt  with  by  the  contract,  would 
be  sufficient.  But  it  is  submitted  that  neither  the  com- 
mon error  of  both  parties  nor  the  sole  error  of  the  defen- 

i  17    Ir.    Ch.  E.   73 ;    L.    R.  2  3  L.  E.  6  H.  L.  at  p.  234.    Cf. 

H.  L.  149  ;  supra,  §  753.  Heald  v.  Walls,  18  W.  E.  398. 

=  L.  R.  2  H.  L.  at  p.  170. 
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paet  hi.  dant  as  to  the  operation  and  effect  of  the  contract  can  be 


Ch.  xv. 


a  ground  for  resisting  specific  performance. 


Specula-  §  773_  Again,  as  in  cases  of  hardship  the  turning  out 
facts.  of  events  in  a  way  different  from  what  the  parties  antici- 
pated will  not  furnish  a  ground  of  defence ;  so  in  regard 
to  mistake,  if  persons  choose  to  speculate  upon  facts,  and 
the  view  on  which  they  acted  proves  to  be  a  mistaken 
one,  that  circumstance  will  furnish  no  defence  on  Avhich 
the  Court  will  act.2 
Mistake         s  774,     Where  there  is  a  mistake  of  both  parties,  but 

not  about  "  .         . 

thees-      not  about  the  very  subject  of  the  contract,  it  will  not  be 

S6nce  of 

the  con-  a  ground  for  rectifying  the  contract.  Therefore  where 
both  parties  were  under  a  mistake  as  to  the  duration  of  a 
leasehold  interest,  so  that  the  price  was  considerably  less 
than  if  the  actual  extent  of  the  interest  had  been  known, 
and  the  vendors  filed  a  bill  asking  for  a  reassignment  of 
the  extra  term  which  the  purchasers  took  under  the 
assignment,  Knight  Bruce  V.C.  held  that  the  lease  was 
the  substance  sold  and  not  a  term  of  the  supposed 
duration,  and  that  the  vendors  ought  to  have  known 
what  was  the  condition  of  the  property  they  proposed  to 
sell,  and  accordingly  dismissed  the  bill.3 
The  §  775.     In  like  manner  the  Eoman  jurists  held  that 

Law.        mistake  as  to  the  substance  of  the  thing  avoided  the  con- 
tract :  but  if  there  be  only  a  difference  in  some  quality 
or  accident,  though  the  misapprehension  may  have  been 
the  actuating  motive,  yet  the  contract  remains  binding.4 
where  the      §  776.     The   Court,    on   a   clear  principle,  will  not 
purposely  interfere  for  the  rectification  of  a  written  contract  where 
fromthe    ^  was  by  ^e  intention  of  the  parties  to  it  that  the 
contract.    writing  did  not  comprise  all  the   terms  of  the  actual 
contract ;  for  what  is  done  on  purpose  is  evidently  not 
done  by  mistake.     Therefore  where  there  was  a  contract 

1  See  supra,  §  733  et  seq.  Sm.  83,  affirmed  2  Ph.  338. 
'  See,  at  Common  Law,  Harris  v.  4  Kennedy  v.  Panama   dec.  Mail 

Loyd,  5  M.  &  W.  432.  Co.,  L.  R.  2  Q.  B.  580,  and  authoritie 

3  Okill  v.   Whittalcer,  1  De  G.  &  there  cited. 


OP   MISTAKE.  345 

for  an  annuity,  and  tlie  parties  to  it  designedly  omitted  part  hi. 

a  proviso  for  redemption,  thinking  it  would  render  the 

transaction  usurious,  the  Court  refused  to  rectify  the 
deed.1  The  parties  "desired  the  Court,"  said  Lord 
Eldon,2  "  not  to  do  what  they  intended,  for  the  insertion 
of  that  proviso  was  directly  contrary  to  their  intention, 
but  they  desired  to  be  put  in  the  same  situation  as  if 
they  had  been  better  informed,  and  consequently  had  a 
contrary  intention."  3 

§  777.     Where  the  parol  variation  which  the  plaintiff  Subse- 
or  defendant  seeks  to  set  up  is  a  subsequent  contract  in  parol 
parol  between  the  parties  to  a  written  contract,  the  case  contrac  • 
in  nowise  comes  within  the  doctrine  of  mistake,  and  the 
parol    variation    is    inadmissible   under   the    Statute    of 
Frauds,  except  in  cases  where  the  refusal  to  perform  it 
might  amount  to  fraud.4 

§  778.     Therefore  where  A.,  by  writing,  agreed  with  instances. 

B.  to  grant  him  a  lease,  to  commence  on  the  21st  of 
April,  B.  being  merely  the  agent  of  C.  ;  and  subsequently 
A.  and  C.  agreed  by  parol  that  the  lease  should  com- 
mence from  the  24  th  of  June  instead  of  the  21st  of 
April,  and  be  made  to  C.  instead  of  to  B.,  and  C.  and  B. 
sought  a  specific  performance  of  the  written  contract  as 
varied  by  the  subsequent  parol  one,  a  plea  of  the  Statute 
of  Frauds  was  necessarily  allowed.5  And  where  there 
was  a  contract  in  writing,  and  the  defendant  set  up  a 
subsequent  parol  contract,  by  which  the  parties  mutually 
abandoned  the  terms  of  the  written  contract  and  then 
agreed  upon  new  terms  ;  Grant  M.R.  held  that  these  new 
terms  were  merely  meant  to  modify  or  add  to  the  terms 

1  Lord  Irnham  v.   Child,  1    Bro.  3  See  also   Pitcairn  v.   Ogbourne, 

C.  C.  92  ;  Lord  Port-more  v.  Morris,  2  Ves.  Sen.  375  ;  cf.  Gripps  v.  Jee, 
2  Bro.  C.  C.  219  ;  Bare,  v.  Shear-      4  Bro.  C.  C.  472. 

wood,  3  Bro.  C.  C.  168  ;  S.  C.  1  Ves.  4  See  per  Grant  M.R.  in  Price  v. 

Jun.  241.  Dyer,  17  Ves.  364. 

2  In  Marquis  Townshend  v.  Stan-  *  Jordan  v.  Sawkins,  3  Bro.  C.  C. 
groom,  6  Ves.  332.  388  ;  S.  C.  1  Ves.  Jun.  402. 
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Part  hi.  of  the  original  contract ;  that  therefore  the  parol  contract 
— — --  could  not  be  set  up  as  a  waiver  of  the  first,  and  that  the 
subsequent  terms  not  having  been  in  any  way  acted  on, 
the  second  contract  formed  no  defence  to  the  first,  the 
execution    of  which  he  accordingly   directed.1      Again 
where  the  written  contract  was  silent  as  to  restrictive 
covenants,  but  there  was  some  evidence  of  a  subsequent 
contract  to  take  the  lease  subject  to  a  certain  restrictive 
covenant  as  to  trade,  the  Statute  of  Frauds  was  held  to 
be  a  bar  to  the  performance  which  the  plaintiff  sought  of 
this  subsequent  parol  contract.2 
Specific         §  779.     The  question  how  far  a  plaintiff  can  enforce 
ance?with  specific  performance  of  a  contract  with  a  parol  variation, 
tionoT'    or  in  other  words,  with  a  rectification  of  a  mistake,  is  on 
mistake.    ^Q  authorities  not  perfectly  clear  :  but  the  weight  of  au- 
thority appears  distinctly  to  prevail  in  favour  of  the  pro- 
position that,  under  the  practice  of  the  Court  of  Chancery, 
a  plaintiff  could  not  sue  for  the  specific  performance  of  a 
contract  with  a  parol  variation. 

Before  proceeding  to  consider  the  cases  on  this  point, 
we  may  briefly  advert  to  principles. 
Mistake         §  780.     With  regard  to  a  mistake  of  the  plaintiff 
tiff  alone,  alone,  it  is  at  once  obvious  that  to  allow  him  to  correct 
this  mistake,  and  enforce  the  contract  so  corrected  on 
the  other  party  to  it,  would  be  a  great  injustice. 
Mistake         §  781.     With  regard,  however,  to  a  mistake  of  both 
parties,     parties  to  a  contract  in  the  reduction  of  the  contract  into 
writing,  there  can  be  no  objection  in  point  of  justice  to 
the  plaintiff's  asking  to  have  that  mistake  corrected,  and 
to  have  the  real  contract  carried  into  execution.     This 
would  be  the  result,  if  the  plaintiff  sued  for  specific  per- 
formance of  the  written  contract,  and  then  submitted  to 
a  parol  variation  set  up  and  proved  by  the  defendant. 
Again,  there  being  an  undoubted  jurisdiction   for   the 
reform  of  contracts,  and  also  a  jurisdiction  for  the  execu- 

>  Price  v.  Dyer,  IV  Ves.  356.        2  Snelling  v.  Thomas,  L.  R.  17  Eq.  303. 
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tion  of  them,  there  seems  no  reason  why,  when  both  paet  hi. 
these  grounds  of  action  are  necessary  to  give  the  plaintiff  — ' — '— 
his  full  rights,  they  may  not  be  proceeded  on  in  one  and 
the  same  action. 

§  782.     It  may  be  said  that  a  plaintiff  seeking  to  Mistake 

in  refer- 

correct  and  enforce  a  contract  which  is  within  the  Statute  once  to 
of  Frauds  is  suing  in  contravention  of  that  Act.  But  F^uds.0 
the  objection  seems  untenable.  For  every  action  to  correct 
by  parol  evidence  a  written  contract,  whether  executed 
or  executory,  is  in  some  sense  a  suing  on  the  contract : 
yet  the  jurisdiction  of  Equity  in  cases  of  mistake  in 
written  contracts  is  clear.  Mistake,  like  fraud,1  must  be 
deemed  an  exception  to  the  statute  in  Equity. 

S  783.     Whether  this  reasoning  be  incorrect  or  not,  Cases  of 

ciitii'G  ex- 

there  is  a  series  of  cases  which  seem  to  establish  the  elusion  of 
proposition,  that  in  the  Court  of  Chancery  a  plaintiff  could  dtneefor 
not  be  allowed  to  sue  for  the  specific  performance  of  a  Plamti£ 
contract  with  a  parol   variation  :    these    may   now   be 
considered. 

§  784.  In  Rich  v.  Jackson  2  the  plaintiff  sought  the  Rich  v. 
execution  of  a  contract  for  a  lease  with  a  variation  by 
the  introduction  of  the  words  "  clear  of  all  taxes,"  and 
the  witnesses  proved  the  meaning  of  the  parties  to  have 
been  as  the  plaintiff  alleged  ;  but  Lord  Eosslyn  said, 
"  I  cannot  find  that  this  Court  has  ever  taken  upon  itself, 
in  executing  a  written  agreement  by  a  specific  perform- 
ance, to  add  to  it  by  any  circumstance  that  parol  evidence 
could  introduce  ;  "  3  and  accordingly  the  parol  evidence 
was  rejected,  and  the  Court  refused  to  execute  the  con- 
tract, except  upon  the  terms  of  the  written  agreement, 
which  the  plaintiff  declined,  and  accordingly  had  his  bill 
dismissed. 

§  785.     In  Woollam  v.  Hearn  4  the  point  was  fully  Wodiam, 

v.  Hearn. 

1  See  supra,  §  538.  there  collected  ;  Higcjinson  v.  Clowes, 

2  4  Bro.  C.  C.  514;  6  Ves.  334  n.       15  Ves.  516,   523;   Winch  v.   Win- 

3  6  Ves.  335  n.  cluster,  1  V.  &  B.  375,  378  ;  Nurse 

4  7  Ves.  211 ;  S.  C.  2  W.  &  T.      v.  Lord  Seymour,  13  Beav.  254. 
Lead.  Cas.  484  (4th  ed.),  and  cases 
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part  hi.  considered  by  Grant  M.R.  The  plaintiff  alleged  a  con- 
— : — -  tract  with  the  defendant,  by  which  the  defendant  was  to 
grant  to  the  plaintiff  a  lease  of  a  certain  house  at  601. 
per  annum  :  of  this  contract  a  memorandum  was  drawn 
up  and  signed,  but  by  mistake,  or  with  some  unfair  view, 
73 I.  10s.  was  inserted  as  the  rent,  instead  of  60Z.  :  by 
her  bill  the  plaintiff  sought  specific  performance  of  the 
contract  rectified  as  to  the  amount  of  rent.  The  evidence 
of  the  plaintiff  appeared  to  the  Judge  to  establish  her 
position,  but  he  rejected  it  and  dismissed  the  bill,  holding 
that  though  it  would  have  been  admissible  for  the  plaintiff 
if  she  had  been  defendant,  yet  that  it  could  not  be  used 
to  procure  a  decree, 
other  §  786.     The  same  doctrine  was  entertained  by  Lord 

rities."       Kedesdale,1   and  has  on  more  than  one  occasion  been 
stated  by  Lord  Cottenham,  and  also  by  Wigram  V.C.2 
"  It  is,"  said  Lord  Cottenham  in  one  case,  "  a  familiar 
doctrine  in  this  Court,  that  although,  to  resist  a  specific 
performance,  a  defendant  may  show  by  parol  that  the 
written  document   does  not  represent  the  contract  be- 
tween the  parties,  yet  a  plaintiff  cannot  have  a  decree 
for  a   specific  performance  of  a  written  contract  with 
a  variation,  upon  parol  evidence."3 
Attorney-      §  787.     In  the  case  of  the  Attorney-General  v.  Sit- 
v.em-a     well*  Alderson  B.   expressed  a  strong  opinion,  in  ac- 
wel1,         cordance  with  the  doctrine  in  question,  that  the  Court 
would  not  reform  and  then  enforce  an  executory  contract, 
except  perhaps  where  the  mistake  was  admitted  by  the 
answer,  which  might  seem  to  take  it  out  of  the  Statute 
of  Frauds. 
Lord  st.        8  788.     This  line  of  cases  may   be   closed  by   the 

Leonards  . 

on  the      authority  of  Lord  St.  Leonards.     In  a  case  which  came 

doctrine. 

1  Clinan  v.  Cooke,  1  Sch.  &  Lef.      Railway  Co.  v.   Winter,  Cr.  &  Ph. 
22,  38.  57,  61.  See  also  Emmett  v.  Dewhurst, 

2  In  Manser  r.  Back,  6  Ha.  447.  3  Mac.  &  G.  587. 

"  In  Squire  v.  Campbell,  1  My.  &  (  lT.&C.  Ex.  559. 

Cr.  480  ;  London  and  Birmingham 
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before  his  Lordship  when.  Chancellor  of  Ireland,  there  part  hi. 

Ch.  xv. 

was  a  written  contract  for  a  lease,  and  then  a  lease  — 
executed  in  consequence  of  it,  and  a  bill  was  brought  for 
the  reform  of  the  lease,  not  by  the  contract,  but  by  intro- 
ducing a  term  into  it  by  parol.1  His  Lordship  stopped 
the  argument  for  the  plaintiff,  considering  that  it  was 
really  against  first  principles  to  discuss  the  point,  and 
said  that  the  deed  could  not  be  reformed  by  that  which 
would  have  been  inadmissible  if  the  contract  were  rest- 
ing in  fieri,  and  the  bill  had  sought  a  specific  perform- 
ance of  it.  "  It  is  said,"  observed  his  Lordship,2  "  that 
if  a  mistake  was  proved,  and  that  there  was  no  written 
agreement,  the  parol  evidence  would  be  admissible. 
Perhaps  it  might,  because  there  is  no  settled  rule  of  law 
in  the  way,  and,  as  there  is  no  written  contract,  the  Court 
must  endeavour  to  ascertain,  by  the  best  evidence  it  can 
get,  what  was  the  contract  of  the  parties,  and  whether 
there  was  any  mistake." 

§  789.  It  is  perhaps  not  perfectly  obvious  why,  if  Previous 
parol  evidence  would  be  admissible  to  correct  a  deed  served  on 
executed  without  any  previous  written  contract,  it 
should  yet  be  inadmissible  to  correct  a  written  con- 
tract itself;  for  the  only  principle  applicable  seems 
to  be  that  writing  excludes  parol,  and  it  might  be 
thought  that  this  would  apply  with  more  force  to  a 
solemn  deed  than  to  a  mere  preliminary  contract. 

§  790.  It  may  perhaps  also  be  inquired  why,  if  the  Previous 
Court  presumes  a  previous  contract  resting  in  parol  in  contract. 
the  case  of  a  deed,  no  such  presumption  is  made  in  the 
case  of  a  written  contract  :  why  the  written  contract 
may  not,  equally  with  the  deed,  be  corrected  by  re- 
ference to  such  a  previous  parol  contract :  and  why 
the  Court  does  not,  as  much  in  the  one  case  as  in  the 
other,  ascertain  what  that  contract  was  by  the  best 
evidence  it  can  get. 

i  Davies  v.  Fitton,  2  Dr.  &  War.  5  2  Dr.  &  War.  at  p.  233. 

225. 
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Part  in.      §  791.     The   current  of  authorities,  however  strong, 

— : — -  can  yet  scarcely  be  considered  uniform  in  favour  of  the 

admission  position  that  the  plaintiff  can  never  avail  himself  of  a 

evidence    parol  variation.     There  are  dicta  of  Lord  Hardwicke's 

plaintiff     which,  notwithstanding  the  remarks  upon  them  of  Lord 

Redesdale  1  and  of  Grant  M.R.2  imply,  it  is  submitted,  a 

somewhat  different  view  of  the  question  from  that  already 

stated. 

Waiter  v.      &  792.     In     Walker   v.    Walker,3    John   Walker,    a 

Walker.  s 

brother  of  both  the  plaintiff  and  defendant,  contracted 
with  the  j)laintiff,  by  parol,  that  if  the  plaintiff  would 
surrender  his  copyhold  estate  for  the  benefit  of  the  de- 
fendant, he,  John  Walker,  would  secure  an  annuity  for 
the  plaintiff's  life,  and  another  for  that  of  his  wife  :  upon 
this,  John  Walker  surrendered  his  copyhold  estate  to  the 
defendant,  charged  with  these  annuities  :  but  the  plain- 
tiff did  not,  in  accordance  with  his  contract  with  John 
Walker,  surrender  his  copyhold  estate  to  the  defendant, 
whereupon  the  defendant  refused  to  pay  the  annuities  : 
the  plaintiff  brought  his  bill  for  their  payment,  and  the 
defendant  relied  on  the  plaintiff's  breach  of  the  parol 
contract  with  John  Walker.  Lord  Hardwicke  held  that 
the  plaintiff's  equity  was  rebutted  by  the  defendant's 
equity,  and  added,4  '"'I  am  not  at  all  clear  whether,  if  the 
defendant  had  brought  his  cross  bill  to  have  this  agree- 
ment established,  the  Court  would  not  have  done  it,  upon 
considering  this  in  the  light  of  those  cases,  where  one 
part  of  the  agreement  being  performed  by  one  side,  it  is 
but  common  justice  it  be  carried  into  execution  on  the 
other,  and  the  defendant  would  have  had  the  benefit  of 
Joynesv.   jt  as  an  agreement."     And  in  Joi/nes  v.  Statham,5  Lord 

Stat  ham.  °  .  .    . 

Hardwicke  expressed  his  opinion  that  evidence  of  the 

i  In  Clinan    v.  Cooh,  1  gch.  &  4  2  Atk.  100. 

Lef.  38.  5  3  Atk.  388.     See  this  and  the 

2  In   Woollam  v.  Heant,  7   Ves.  preceding  case  observed  on  by  Lord 
219.  Redesdale  in  Clinan  v.  Cooke,  1  Sch. 

3  2  Atk.  98  ;  S.  C.  6  Ves.  335  n.  &  Lef.  38-9. 
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omission,  in  a  contract  for  a  lease,    of  the   expression  part  in. 

"  clear  of  taxes,"  might  have  been  given  by  the  defend 

ant,  if  he  had  been  plaintiff  seeking  a  specific  per- 
formance, but  his  Lordship  considered  it  in  the  light  of 
an  explanation  of  an  executory  contract,  and  not  of  a 
variation. 

S  793.     There  was  a  case  before  Lord  Thurlow  which,  L°rd 

i  i     •  p  •       Thurlow 

though  it  rests  rather  on  the  ground  of  fraud  than  mis-  in  Pember 
take,  comes  very  near  to  admitting  parol  evidence  on  tiers. 
the  part  of  the  plaintiff  to  supply  a  term  in  a  written 
contract.  It  was  a  bill  brought  by  the  original  lessees 
of  a  term  against  the  purchaser  from  them,  for  the  specific 
performance  of  a  contract  to  indemnify  the  plaintiffs 
against  all  rents  and  covenants  in  the  lease,  and  to 
execute  a  bond  for  securing  such  indemnity.  The  pro- 
perty had  been  sold  by  auction,  and  the  conditions  of 
sale  did  not  stipulate  for  such  an  indemnity ;  but  the 
contract  was  proved  by  parol.  Lord  Thurlow  held  the 
evidence  to  be  admissible,  and  laid  it  down  that  where 
an  objection  is  taken  before  the  party  executes  the  con- 
tract, and  the  other  side  promise  to  rectify  it,  it  is  to 
be  considered  a  fraud  on  the  party,  if  such  promise  is  not 
kept :  and  his  Lordship,  after  an  issue  to  satisfy  himself 
of  the  facts,  granted  specific  performance.1 

§  794.  Lord  Eldon  seems  to  have  been  of  opinion  that  Lord 
parol  evidence  was  admissible  for  the  plaintiff.     In  The  Marquis 
Marquis  Townshend  v.  Stangroom,2  the  plaintiff  in  the  f^dv. 
original   bill  sought  specific  performance  with  a  parol  ^;,_ 
variation,  and  the  defendant  by  a  cross  bill  sought  the 
performance  of  the  written  contract  as  it  stood.     "  I  will 
not  say,"  said  his  Lordship,   "that  upon  the  evidence 
without   the   answer   I   should   not  have  had  so  much 
doubt,  whether  I  ought   not  to  rectify  the  agreement 

1  Pember  v.  Mathers,  1  Bro.  C.  C.      rison  v.  Gardner,  2  Mad.  198. 
52  ;   per  Grant  M.K.  in    Clarice  v.  -  6  Ves.  328. 

Grant,  14  Ves.  524.     See  also  Har- 
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Part  hi.  upon  which  Stangroom  relies,  as  to  take  more  time  to 

'-^-  consider,    whether   the   bill  should    be    dismissed:"1— 

language  which  seems  to  imply  that,  had  the  evidence 
been  satisfactory,  the  contract  might  have  been  rectified 
and  performed. 
Knight  §  795.     In  a   case  before  Knight  Bruce  V.C.  there 

v™!ein  was  an  assignment  by  deed  of  a  farming  lease  and  stock 
Tun'eit v'  f°r  a  valuable  consideration  stated  in  the  deed,  and  it 
was  proved  by  parol  that,  over  and  above  this  considera- 
tion, there  was  a  contract  to  pay  the  plaintiff  AOl.  a  year 
for  his  life,  and  to  find  him  during  the  same  period  a 
house  worth  10Z.  a  year:  the  assignment  having  been 
carried  into  effect,  the  Court  granted  specific  perform- 
ance of  the  parol  contract  at  the  suit  of  the  annuitant  :2 
the  case  was  put  on  the  ground  of  an  additional  con- 
sideration, which  may  be  proved  by  parol  when  not 
inconsistent  with  the  instrument.3  It  may  be  observed 
that,  where  such  a  consideration  is  executory  and  is 
alleged  by  the  plaintiff,  and  a  specific  performance  of  it 
obtained,  the  case  seems  to  afford  one  instance  in  which 
a  plaintiff  may  obtain  specific  performance  of  a  contract 
with  a  parol  variation. 
Martin  v.       8  796.     In  the  case  of  Martin  v.  Pycroft  4  the  plaintiff 

Pycroft.  ... 

alleged  a  written  contract  for  a  lease,  and  in  addition  a 
parol  term, — namely,  that  he  was  to  pay  the  defendant 
200Z.  for  it, — and  prayed  specific  performance:  Parker 
V.C.  refused  it,  on  the  ground  that  the  plaintiff  himself 
showed  that  a  material  term  in  the  contract  had  been 
omitted,  and  that  the  specific  performance  of  such  a 
contract  was  inconsistent  with  the  Statute  .  of  Frauds. 

1  6  Ves.  at  p.  339.  114,  the  parol  variations  to  which 

2  Clifford  v.  Turrell,  1  Y.  &  C.  C.  C.  the  plaintiff  by  his  bill  offered  to 
138 ;  cf.Keenan  v.  Handley,  12  W.  E.  submit  were  considered  by  the  Court 
at  p.  932  (where  a  contract  to  grant  not  to  affect  the  plaintiff's  rights  : 
an  annuity  in  consideration  of  dis-  the  defendant  was  allowed  to  elect 
continuance  of  cohabitation  was  en-  whether  they  should  be  carried  into 
forced).  effect  or  not,  by  reason  of  the  plain- 

3  Rex  v.  Scarnmonden,  3  T.  E.  474.      tiff's  offer,  and  not  of  any  original 
*  2  De  G.  M.  &   G.   785.     In  the      right  in  the  defendant. 

case  of  Robinson   v.  Page,  3  Euss. 
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This  decision  was  overruled  by  the  Lords  Justices,  who  PAET  m. 
held  a  written  contract  to  be,  in  the  absence  of  fraud  or  Ch- xv- 
mistake,  binding  at  Law  and  in  Equity  according  to  its 
terms,  although  verbally  a  term  was  agreed  to  which  has 
not  been  inserted  in  the  document,  subject  to  this,  that 
the  defendant  may  call  on  the  Court  to  be  neutral,  unless 
the  plaintiff  will  consent  to  the  omitted  term,  and  that 
the  case  under  consideration  came  within  that  rule.  The 
term  was  here,  however,  set  up  not  by  the  defendant, 
but  by  the  plaintiff,  and  the  case  seems  therefore  to 
show  that  the  plaintiff  may  allege  a  parol  variation, 
which,  if  set  up  by  the  defendant  and  submitted  to  by 
the  plaintiff,  might  have  been  introduced  into  the  con- 
tract as  specifically  performed  by  the  Court.  It  thus 
seems  to  establish  a  very  important  limitation  on  the 
generality  of  the  rule,  that  a  plaintiff  can  never  allege 
such  a  variation. 

§  797.     In  this  state  of  the  authorities,  it  may  be  in-  Opinions 
teresting   to   state    the    opinion   of    American  jurists.  fJtfn-1' 
Though  the  doctrine  that  the  plaintiff  can  never  adduce  nsts' 
parol  evidence  of  a  variation  in  suits  for  specific  per- 
formance has  been  acted  on  by  some  of  the  Courts  of 
that  country,1  it  has  been  combated  by  some  of  its  most 
eminent  jurists.     "  It   is   in   effect,"   says   Mr.  Justice  Mr.  jus- 
Story,    "a   declaration    that    parol    evidence    shall    be  ice  tory- 
admissible  to  correct  a  writing  as  against  a  plaintiff,  but 
not  in  favour  of  a  plaintiff  seeking  a  specific  perform- 
ance.    There  is,  therefore,  no  mutuality  or  equality  in 
the  operation  of  the  doctrine.     The  ground  is  very  clear, 
that  a  Court  of  Equity  ought  not  to  enforce  a  contract 
where  there  is  a  mistake,  against  the  defendant  insisting 
upon  and  establishing  the  mistake ;  for  it  would  be  in- 
equitable and  unconscientious.     And  if  the  mistake  is 
vital  to  the  contract,  there  is  a  like  clear  ground  why 
Equity  should  interfere  at  the  instance  of  the  party  as 

1  1  Story,  Eq.  Jur.  §  161. 

A  A 
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part  hi,  plaintiff,  and  cancel  it;  and  if  the  mistake  is  partial  only, 
Ch-  xv'  ■  -why,  at  his  instance,-  it  should  reform  it.  In  these  cases 
the  remedial  justice  is  equal ;  and  the  parol  evidence  to 
establish  it  is  equally  open  to  both  parties  to  use  as 
proof.  Why  should  not  the  party  aggrieved  by  a  mis- 
take in  an  agreement  have  relief  in  all  cases,  where  he  is 
plaintiff,  as  well  as  where  he  is  defendant?  Why  should 
not  parol  evidence  be  equally  admissible  to  establish  a 
mistake  as  the  foundation  of  relief  in  each  case  ?  The 
rules  of  evidence  ought  certainly  to  work  equally  for 
the  benefit  of  each  party."  1 
Mr.  Chan-  §  798.  In  delivering  judgment  in  the  case  of  Keissel- 
Kent.  brack  v.  Livingstone?  Mr.  Chancellor  Kent  held  the 
following  language  :  "Why  should  not  the  party  aggrieved 
by  a  mistake  in  the  agreement  have  relief  as  well  when 
he  is  plaintiff  as  when  he  is  defendant?  It  cannot 
make  any  difference  in  the  reasonableness  and  justice  of 
the  remedy,  whether  the  mistake  were  to  the  prejudice 
of  the  one  party  or  the  other.  If  the  Court  be  a  com- 
petent jurisdiction  to  correct  such  mistakes  (and  that  is 
a  point  understood  and  settled),  the  agreement,  when 
corrected  and  made  to  speak  the  real  sense  of  the  parties, 
ought  to  be  enforced,  as  well  as  any  other  agreement 
perfect  in  the  first  instance.  It  ought  to  have  the  same 
efficacy  and  be  entitled  to  the  same  protection,  when 
made  accurate  under  the  decree  of  the  Court  as  when 
made  accurate  by  the  act  of  the  parties."3 
Effect  of  §  799.  The  Judicature  Act,  1873  (s.  24,  sub-s.  7) 
cature  l'  requires  the  High  Court  in  any  cause  to  grant  all  such 
ffim.3'  remedies  whatsoever  as  any  of  the  parties  thereto  may 
appear  to  be  entitled  to  in  respect  of  any  and  every  legal 
and  equitable  claim  properly  brought  forward  by  them 
respectively  in  such  cause,  so  that  so  far  as  possible  all 
matters  in  controversy  between  the  said  parties  respec- 
tively may  be  completely  and  finally  determined  and  all 

1  Story,  Eq.  Jur.  §  161,  n.  3  See  per  Lord  Eldon  in  Gooh  v, 

8  4  John.  Ch.  Rep.  148.  Richards,  10  Ves.  441. 
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multiplicity  of  legal  proceedings  concerning  any  of  such  paet  hi. 

matters  avoided.     It  is  submitted  that  under  this  pro '- — - 

vision  the  High  Court  could  have  no  difficulty  in  enter- 
taining an  action  for  the  reformation  of  a  contract,  and 
for  the  specific  performance  of  such  reformed  contract,  in 
every  case  in  which  the  Statute  of  Frauds  did  not  create 
a  bar. 

§  800.  It  may  be  added,  that  there  are  cases  some-  Cases  of 
what  resembling  specific  performance,  where  in  the  tfon  and 
same  suit  the  plaintiff  has  had  an  instrument  rectified,  2me  suit. 
and  then  obtained  consequential  relief :  as  where  a 
bond  and  deposit  of  deeds  were  given  to  secure  an 
advance,  and  the  bond  by  mistake  appeared  to  be 
usurious ;  the  plaintiff  proved  the  mistake,  had  the  bond 
rectified,  and  was  held  entitled  to  the  consequential 
relief  to  which  an  ordinary  obligee  and  equitable  mort- 
gagee is  entitled.1  In  another  case  a  client  entered 
into  a  contract  with  his  solicitor  for  the  payment  of  a 
fixed  sum  of  money  in  lieu  of  costs,  and  the  contract 
contained  mistakes  as  to  the  name  and  rights  of  the 
client,  which,  if  construed  strictly,  would  have  excluded 
the  solicitor  from  all  rights  under  the  contract.  In  con- 
sequence of  these  mistakes,  the  solicitor  by  his  bill 
alleged  that  he  had  no  remedy  at  Law,  and  accordingly 
prayed  that  the  contract  might  be  rectified,  and  an  order 
made  for  payment  of  the  sum  of  money  under  the  con- 
tract, as  if  at  the  time  of  its  execution  it  had  expressed 
the  intention  of  the  parties :  the  Court  made  a  decree 
directing  the  payment  of  the  money.2 

§  801.     It  may  here  be  added  that  a  misdescription  in  Misde- 
the  contract  may  be  attributable  to  (i.)  the  plaintiff  alone,  in"on-0n 
or  (ii.)  the  defendant  alone,  or  (hi.)  both  parties  ;  and  in tract- 
either  of  the  former  cases  it  may  be  either  fraudulent 
or  innocent.     If  it  be  fraudulent,  the  party  guilty  of  the 
fraud  of  course  cannot  avail  himself  of  it  in  any  way : 

1  Hodghimon  v.  Wyatt,  9  Beav.         s  Stedmcm   v.    Collett,    17    Beav. 
566.  608. 

A  A  2 
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paetiii.  if  it  be  innocent,  then  (i.)  if  it  be  attributable  to  the 
■ — '-^-  plaintiff  alone  and  induce  mistake,  it  falls  under  the  head 
of  mistake  induced  by  the  plaintiff ; *  (ii.)  if  it  be  attri- 
butable to  the  defendant  alone,  it  comes  under  the  head  of 
mistake  purely  due  to  the  defendant ; 2  and  lastly  (iii.) 
if  it  be  attributable  to  both  parties,  it  falls  under  the 
head  of  common  error  or  mistake.3 

1  Supra,  §  726  et  seq.,  §  780.  3  Supra,  §  749  et  seq.,  §  781. 

s  Supra,  §  728  et  seq. 


CHAPTER  XVI. 

OF  THE  INCAPACITY  OF  THE  COURT  TO  PERFORM  PART 
OF  THE  CONTRACT. 

8  802.     The  Court  will  not.  as  a  general  rule,  compel  part  nr. 

.  ~  r  „  °  .  Ch.  xvi. 

specific  pertormance  of  a  contract,  unless  it  can  execute 

the  whole  contract ;  or,  as  Lord  Romilly  M.R.  expressed  of  the 
it,  "  This  Court  cannot  specifically  perform  the  contract c  ap  e 
piecemeal,  but  it  must  be  performed  in  its  entirety  if 
performed  at  all."1  It  often  therefore  becomes  important 
to  inquire  whether  a  contract  is  entire  or  divisible,  or,  in 
other  words,  what  is  the  whole  contract  which  must  be 
executed  ;  and  it  is  proposed  in  the  present  chapter, 
first,  to  inquire  what  contracts  are  divisible ;  secondly,  to 
illustrate  the  general  doctrine  of  the  Court  above  stated  ; 
and,  thirdly,  to  consider  the  exceptions  or  apparent 
exceptions  to  the  rule. 

§  803.     It  is  obvious  that  the'decision  of  the  question  Contract 
whether  a  contract  is  entire  or  divisible,  must  depend  on  or  not. 
the  particular  nature  of  each  contract,  and  the  terms  in 
which  it  is  concluded  :  but  some  general  rules  may  be 
gathered  from  the  cases. 

§  804.     A  contract  for  the  sale  of  property  in  one  lot  Property 
will  generally  be  considered  indivisible.     Thus,  in  a  case  lot. 
where  two  undivided  seventh  shares  of  land  were  sold  in 
one  lot,  the  Court  refused  to  enforce  specific  performance 
where  a  good  title  could  be  made  to  one  seventh  only  : 2 

1  Merchants'  Tradirig  Co.  v.  Banner,  2  Roffey  v.  Shatcross,  2  Bro.  C.  C. 

L.  R.  12  Eq.  at  p.  23  ;  cf.  per  Tiirner  118  n.  ;  S.  C.  s.  n.  Roffey  v.  Sholl- 

L.  J.  in  Kernot  v.  Potter,  3  De  G.  F.  cross,  4  Mad.  227. 
&  J.  at  p.  459. 
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past  iii.  and  the  purchaser  of  the  entirety  will,  of  course,  not  be 
compelled  to  take  six  undivided  seventh  parts  of  the 
estate.1  And  so  in  a  case,  where  two  persons  were 
owners  of  an  estate  in  undivided  moieties,  and  the 
plaintiff  sought  to  enforce  an  alleged  contract  by  them  to 
lease  the  coals  under  it,  but  could  not  prove  any  such 
contract  against  one  of  the  owners,  one  ground  on  which 
the  bill  was  dismissed  against  the  other  owner  also  was 
that  he  had  never  contracted  to  lease  one  share  alone.  If 
he  had  held  himself  out  and  contracted  as  the  owner  of 
the  whole,  then  the  case  would  have  been  different.2 

Ship  and  §  805.  But  where  properties  are  of  two  descriptions, 
— as,  for  example,  a  ship  and  the  freight, — the  fact  that 
they  are  both  included  in  one  instrument,  and  dealt  with 
for  one  entire  sum,  does  not  seem  conclusively  to  render 
the  contract  indivisible.3 

Distinct         8  806.     After  some  vacillation  in  the  older  cases,*  it 

lots  " 

has  been  decided  at  Common  Law,  that  where  property 
is  sold  in  distinct  lots,  there  is  a  separate  contract  for 
each  lot,5  each  buyer  having  a  complete  right  of  action 
after  he  is  declared  the  purchaser  of  each  lot.6  And  in 
Equity  the  same  is  primd  facie  the  case,  so  that,  in  the 
absence  of  special  circumstances,  a  vendor  is  entitled  to 
compel  the  purchaser  of  two  lots  to  complete  his  pur- 
chase of  the  one,  though  he  may  fail  in  making  out  a 
title  to  the  other.7  But  where  from  the  nature  of  the 
contract,  or  the  property  that  is  the  subject  of  it,  or 
upon  matters  known  to  both  parties,  one  of  them  can 
prove  that  the  one  transaction  was  dependent  on  the 

1  Daily  v.  Pullen,  3  Sim.  29.  5  James  v.  Shore,  1  Stark.  426  ; 

2  Price  v.   Griffith,  1  De  G.  M.  &  Roots  v.  Lord  Dormer,  4  B.  &  Ad. 
G.  80,  85.  77  ;   per  Coleridge  J.  in  Section  v. 

3  Mestaer  v.  Gillespie,  11  Ves.  621,  Booth,  4  A.  &  E.  536. 

629.  6  Emmerson   v.  Heelis,  2  Taunt. 

4  See  the  cases  reviewed  by  Lord      38,  45. 

Brougham   in   Casamajor  v.  Strode,  1  Lewin  v.  Guest,    1    Russ.   325. 

2  My.  &  K.  724.     Chambers  v.  Grif-  See  also  Buckmaster   v.   Harrop,  7 

fiths,  1  Esp.  150,  seems  to  be  over-  "Ves.  341  ;  S.  C.  13  Ves.  456. 
ruled. 
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other,  the  two  form  one  contract,  although  there  may  be  pabt  in. 
no  express  statement  to  that  effect.1  And  the  parties  — - — - 
by  their  subsequent  dealing  may  convert  two  or  more 
distinct  contracts  into  an  entire  one,  as  by  entering  into 
one  contract  for  the  sale  of  the  several  subject-matters  at 
one  aggregate  price.2  Thus  where  A.  purchased  by 
auction  three  lots  of  100  shares  each,  and  after  the  sale 
received  the  shares,  paid  the  price,  and  received  a  bill  of 
parcels  describing  the  transaction  as  a  sale  of  300  shares: 
it  was  held,  that  as  each  lot  was  knocked  down  there 
was  a  distinct  contract  for  the  sale  of  100  shares,  but 
that  the  subsequent  dealings  showed  that  the  parties 
treated  the  transaction  as  one  entire  sale  of  300  shares.3 

§  807.  The  mere  fact  of  different  prices  being  fixed  Different 
for  different  parts  of  the  subject-matter  of  the  contract, 
will  not  necessarily  make  it  divisible  :  so  where  a  person 
went  into  a  shop  and  bought  various  goods-  at  distinct 
prices  for  each,  the  contract  was  still  held  to  be  single.* 
And  where  one  price  was  fixed  for  the  land,  and  another 
(a  valuation  price)5  for  the  timber,  and  the  vendor  could 
not  show  a  title  to  all  the  timber  by  reason  of  the  copy- 
hold tenure  of  parts  of  the  estate,  which  were  not  dis- 
tinguishable from  the  freehold  ;  the  Court  held  that  that 
was  only  one  contract,  that  consequently  the  vendor  was 
only  bound  to  make  out  the  title  according  to  the  con- 
tract, and  that  the  title  to  the  land  was  the  title  to  the 
timber  ; — and,  as  the  conditions  of  sale  provided  for  the 
copyhold  tenure  as  to  the  lands,  the  contract  was  enforced 
as  a  whole.6 

8  808.     In  a  case  in  Avhich,  by  the  same  contract,  A.  Cross 

1  Gasamajor  v.  Strode,  2  My.  &  K.  3  Franklyn  v.  Lamond,  4  C.   B. 
722  ;  Poole  v.  Shergold,  2  Bro.  C.  C.       637. 

118  ;  S.  C.  1  Cox,  273 ;  and  at  Com-  4  Baldey  v.  Parker,  2  B.  &  C.  37. 

mon  Law,  Gibson  v.  Spurrier,  Peake,  5  Cf.  Richardson  v.  Smith,  L.  R 

Add.  C.  49.  5  Ch.  648,  and  supra,  §  347. 

2  Dykes  v.   Blake,  4  Bing.  N.  C.  °  Grosse  v.  Lawrence,  9  Ha.  462  ; 
4g3_  Crosse  v.  Keene,  9  Ha.  469. 
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Part  in.  contracted  to  sell  an  estate  to  B.,  and  B.  contracted  to 
— : — '-  sell  another  estate  to  A.,  the  contracts  in  respect  of  the 
of  sale? S'  two  estates  were  held  to  be  independent  of  one  another  } 
whilst  in  a  case  of  cross  contracts  for  the  sale  of  goods, 
the  Court  of  Exchequer  held  the  contracts  dependent.2 
stipuia-         §  809.    Where  the  contract  itself  contains  a  provision 
piecemeal  for  its  piecemeal  execution,  the  contract  is  treated  as 
execution,  ^jyjgjjj^     g0  jn  a  kuiiding  contract,  where  the  land- 
owner agreed  to  grant  separate  leases  of  separate  plots  as 
and  when  the  buildings  on  each  plot  reached  a  certain 
stage,  it  was  held  that  the  contract  might  be  performed 
in  separate  parts,  and   that  it  was  no  answer  to  the 
builder  or  his  assign  who  sued  for  its  performance  as 
regards  one  plot  to  show  that  it  was  not  performed  by  the 
builder  as  regards  other  plots.3 

Contem-        §  810.     In  like  manner,  where  there  are  two  contem- 
poraneous 1-11  •      ■         it         i 
contracts,  poraneous  contracts  which  the  parties  intended   to  be 

separated,  the  Court  will  treat  them  as  separate,  and  will 
not  allow  an  objection  to  the  one  contract  to  bar  the  per- 
formance of  the  other.4 
Court  win  §  811.  It  is,  as  we  have  already  seen,  a  principle  of 
forrn  part,  the  Court,  that  it  will  not  compel  specific  performance 
of  executory  contracts  unless  it  can  at  the  time  execute 
the  whole  contract  on  both  sides.  On  this  principle, 
where  there  was  a  contract  between  two  neighbouring 
landholders  to  change  the  course  of  a  stream,  and  one  of 
the  terms  of  the  contract  was  that,  if  any  damage  should 
accrue  to  the  lands  of  the  defendant  from  a  dam  which 
was  agreed  to  be  erected,  the  plaintiff  would  give  an 
equivalent  in  land  to  the  defendant,  the  quantity  of 
land  to  be  ascertained  by  arbitrators ;  this  being  a 
thing  which  the  Court  could  not  do  in  prcesenti,  and  the 
Court  holding  that  the  parties  entering  into  a  covenant 

1  Croome  v.  Lediard,  2  My.  &  K.  3  Wilkinson  v.  Clements,  L.  R.  8 
251.  Ch.  .96. 

2  Atkinson  v.  Smith,  14  M.  &  W.  4  Odessa  Tramways  Go.  v.  Mendel, 
695,  8  Ch,  D.  235. 
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to  do  it  would  not  bo  a  specific  performance  of  the  con-  part  hi. 

Ch  xvi 

tract,  the  bill  was  dismissed,  as  the  whole  contract  could  — : — - 
not  be  carried  into  effect.1  And  where  the  owner  of  a 
patented  invention  entered  into  a  contract  with  certain 
persons,  who  with  himself  were  to  form  a  company,  to 
the  promotion  of  which  he  was  to  give  his  services  for 
two  years,  and  he  was  to  do  his  best  to  improve  the  in- 
vention for  the  benefit  of  the  company,  and  on  the  refusal 
of  these  persons  to  go  forward  with  the  company,  the 
patentee  filed  a  bill  for  the  specific  performance  of  the 
contract :  the  Court  held,  on  demurrer,  that  as  it  would 
have  been  impossible  to  enforce  against  the  plaintiff  the 
stipulations  on  his  part,  he  could  not  sue  for  performance ; 
and  further,  that  the  Court  could  not  carry  the  contract 
into  effect  by  directing  the  parties  to  execute  a  deed,  for 
the  contract  was  to  do  certain  acts,  and  not  to  execute 
covenants  to  do  them.2 

§  812.     So,  again,  where  a  contract  was  entered  into  Mer- 
by  a  shipbuilder  to  alter  a  ship,  and  it  was  agreed  that  "j^wiLg 
in  default  of  performance  by  him  the  owners  might  enter  ^a^ner 
and  make   the   alterations :    default  was   made  by  the 
shipbuilder,  whereupon  the  owners  filed  a  bill  to  enforce 
their  right  to  enter  and  make  the  alterations  :  but  on  de- 
murrer the  bill  was  dismissed.3 

8  813.     So  wherever  that  which  the  plaintiff  is  to  Conside- 

rjition  of 

give  as  the  consideration  moving  from  him  is  something  future 
to  be  done  at  a  future  time,  and  which  the  Court  can-  ac 
not  enforce,  specific  performance  of  the  contract  will  be 
refused.3 

8  814.     The  principle  that  the  Court  will  not  partially  other 

3  --n  it  i  illustra- 

enforce   contracts  is   illustrated    by   many   other   cases,  tions  of 
Thus,  where   there  was  a  partnership  contract  for  an  Cipie.rm" 

1  Gervais   v.  Edwards,  2  Dr.    &      L.  R.  12  Eq.  18. 

War.  80.  4  -Per  Wigram  V.C.  in  Waring  v. 

2  Stocker  v.   Wedderburn,  3  K.  &  Manchester,  Sheffield,   and  Lincoln- 
j_  393  shire  Railway  Go.,  7  Ha.  492. 

3  Merchants'  Trading  Co.  v.  Banner, 
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pakt  iii.  absolute  term  of  j^ears,  leaving  undefined  the  amount  of 
— '■ — '-  capital  and  the  manner  in  which  it  was  to  be  provided, 
this  being  a  contract  which  in  its  entirety  the  Court 
could  not  enforce,  the  Court  refused  to  enforce  it  in  part, 
by  refusing  the  representatives  of  a  deceased  partner  a 
decree  for  the   dissolution  of  the  partnership  and  the 
sale  of  the  partnership  property.1     And  in  another  case 
the  Court  refused  to  separate  the  parts  of  an  award  which 
were  capable  of  specific  performance  from  those  which 
were  not.2 
Ogdm  v.        §  815.     It  is,  as  will  have  been  already  gathered,  im- 
material whether   the  things  which  the  Court  cannot 
specifically  enforce   are  to  be  done  by  the  plaintiff  or 
by  the  defendant.     So  where  the  defendant  agreed  to 
grant  a  lease  of  a  coal  mine  to  the  plaintiff,  and  the 
plaintiff  agreed  to  employ  the  defendant  as  manager, 
specific  performance  of  the  part  relative  to  the  lease  was 
refused.3 
where  §  816.     Where  the  contract  stipulates  for  future  acts, 

of  de'ed  but  is  silent  as  to  any  deed  to  be  executed  to  secure 
ordered,  their  performance,  the  Court,  as  we  have  seen,  will  not 
consider  the  execution  of  such  a  deed  any  performance 
of  the  stipulation.  Other  cases  have  arisen,  where  the 
contract  contemplates  some  deed  or  obligation.  Where 
there  was  a  contract  to  execute  works  of  such  a  nature 
that  the  Court  could  not  superintend  their  performance, 
and  in  the  contract  was  a  stipulation  that  the  contractors 
should  give  a  bond  to  secure  the  performance  of  the 
contract  :  the  Court,  refusing  to  decree  performance  of 
the  works,  refused  also  to  decree  the  execution  of  the 
bond,  as  that  would  have  been  a  piecemeal  performance 
of  the  contract,  and  the  stipulations  as  to  the  works  were 


1  Downs  v.  Collins,  6  Ha.  418.  De  G.  &  J.  249. 

2  Nickels  v.  Hancock,  7  De  G.  M.  3  Ogden  v.  Fossick,  4  De  G.  F.  & 
&  G.  300.     See  also   Vansittart  v.  J.  426. 

Vansittart,  4  K.  &  J.  62,  affirmed  2 


INCAPACITY    OF    THE    COURT   TO    PERFORM   PART.  363 

the  substance  of  the  contract,  and  that  as  to  the  bond  pabt  hi. 

.  Ch.  xvi. 

only  incident  to  them.1  

8  817.     But  where  the  contract  is  to  do  a  thing,  and  where 

°  ,  °  execution 

to  execute  a  deed  for  that  purpose,  and  this  deed  covers,  of  deed 

ordered 

so  to  say,  the  whole  of  the  contract,  or  the  whole  of  so 
much  of  the  contract  as  is  incapable  of  immediate  per- 
formance, the  Court  will,  it  seems,  enforce  the  contract 
by  the  execution  of  the  deed,  though  the  acts  to  be  done 
be  future  and  to  be  done  from  time  to  time.2  The  real 
contract  here  which  the  Court  enforces  is  a  contract  to 
execute  the  deed. 

§  818.    InWilsonv.  TheWest  Hartlepool  Harbour  and  mu<m 
Railway  Co.,3  the  company  agreed  to  sell  to  the  plaintiff  ^rtie- 
a  plot  of  land  near  their  line,  and  the  contract  contained  f^.^" 
terms  as  to  the  company  laying  down  a  branch  railway,  Railway 
and  as  to  the  plaintiff  using  preferentially  the  defen- 
dants'  line    of  railway.       Lord    Eomilly   M.R.  granted 
specific  performance,  and  his  decree  was  affirmed  by  the 
judgment  of  Turner  L.J.,  who  held  that  the  parties  must 
have  intended  that  the  user  of  the  railway  which  was 
necessarily  prospective  should  be  secured  by  covenant. 
Knight  Bruce  L.J.  dissented.     The  view  of  Turner  L.J. 
appears  consonant  to  the  ordinary  course  of  business  and 
in  furtherance  of  justice. 

8  819.      The    cases    on   marriage    contracts   strongly  The  prin- 
illustrate  the  principle  that  the  entire  contract  must  be  plied  to 
carried  into  effect.     With  regard  to  these,  it  has  been  ™3 
urged  that  as  the  Court  interferes  in  behalf  of  those  who 
are  purchasers,  or  considered  as  such  by  the  Court,  but 
declines  to  aid  volunteers,  so  when  the  Court  specifically 
executes  a  settlement,  its  interference  should  be  confined 
to  limitations  in  favour  of  purchasers,  and  not  extended 
to  volunteers.     The  Court  however  has  applied  the  prin- 

1  South    Wales    Railway   Co.    v.  2  Granville  v.  Belts,  18  L.  J.  Ch.  32. 

Wythes,  1  K.  &  J.  186  ;  S.  C.  5  De         3  34  Beav.  187  ;  2  Be  G.J.  &  S. 
G.  M.  &  G.  880.  475. 
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Part  iii.  ciple,  that  the  whole  or  no  part  of  the  contract  shall  be 
— : — '-  executed,  to  marriage  contracts  as  well  as  to  other  con- 
tracts. "There  is  no  instance,"  said  Lord  Hardwicke,1 
"  of  decreeing  a  partial  performance  of  articles, — the 
Court  must  decree  all  or  none ;  and  where  some  parts 
have  appeared  very  unreasonable,  the  Courts  have  said 
we  will  not  do  that,  and  therefore  as  we  must  decree 
all  or  none,  the  bill  has  been  dismissed."  In  a  case 
where  a  husband  sued  the  heir  of  his  wife,  who  was  the 
settlor,  on  a  covenant  to  settle  lands,  the  specific  per- 
formance was  not  restricted  to  his  estate,  but  carried  to 
a  limitation  to  a  niece  of  the  wife,  who  was  of  course  a 
collateral.2 
Excep-  §  820.     The  cases  of  exception,  or  rather  of  appa- 

rent exception,  to  the  principle  in  question  may  now  be 
considered, 
i.  Separate      §  821.     (i.)  It  is  hardly  needful  to  repeat  that  the 
contem-     principle  will  not  apply  to  contracts  which,  though  they 
p  a  e  '      may  be  entire  and  single  in  themselves,  contemplate  a 
separate  and  piecemeal  performance  of  separate  parts. 
There,  in  the  absence  of  other  objection,  the  Court  will 
carry  into  effect  the  intention  of  the  parties.3 
ii.  Where       §  822.     (ii.)    The  principle    in    question   is  strictly 
tra^tk"    applicable  to  executory  contracts.4     It  does  not  apply  in 
executed.  terms  £0  executed  contracts.     In  Rigby  v.  Great  Western 
Railway  Co.5  the  company  had  demised  the  Swindon 
refreshment  rooms  to  the  plaintiffs   for  99  years:    the 
lease   contained   various  covenants,    one  of  which   the 
plaintiffs  sought  to  enforce  by  injunction  :  an  objection 
was   made   that   the   lease    contained    other   covenants 
which  the  Court  could  not  enforce;  and  Wigram  V.C. 
made  these  observations  : 6  "  I  cannot  go  the  length  of 

1  In  Oaring  v.  Nash,  3  Atk.  190.  4  See  supra,  §  21. 

2  Davenport  v.  Bishopp,  2  Y.  &  C.  5  15    L.  J.   Ch.   266  ;  S.    C.    on 
C.  C.  451  ;  S.  C.  1  Ph.  698.  appeal,  2  Ph.  44. 

3  Wilkinson  v.   Clements,  L.  E.  8  6  15  L.  J.  Ch.  at  p.  271. 
Ch.  96. 
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the  defendants'  proposition,  that  the  plaintiffs  are  not  to  part  in. 
be  protected  by  injunction,  only  because  there  are  other  — '■ — - 
covenants  to  be  performed  by  them  which  may  be 
possibly  broken  hereafter.  It  would  be  more  correct  to 
say  that  where  the  mutual  rights  of  the  parties  rest  in 
covenant,  each  party  is  prima  facie  entitled  to  enforce 
his  right  in  Equity  or  at  Law,  according  to  the  nature  of 
the  covenant  which  may  be  broken.  I  cannot  doubt 
but  that  this  Court  would,  at  the  suit  of  a  landlord, 
restrain  a  tenant  for  years,  under  a  husbandry  lease,  from 
ploughing  up  ancient  pasture,  where  he  had  bound  himself 
by  covenant  not  to  do  so  ;  and  it  would  be  no  answer  to 
such  a  bill  for  the  tenant  to  say,  that  the  landlord  was 
under  covenant  to  find  him  rough  timber  for  repairs, 
which  covenant  might  possibly  be  broken  by  the  landlord 
before  the  expiration  of  the  lease.  That  is  a  very  different 
case  from  that  of  Gervais  v.  Edwards}  On  the  other 
hand,  I  am  not  prepared  to  go  the  length  of  the  plaintiffs' 
argument.  It  woidd  not  be  difficult  to  suppose  a  case  in 
which  great  injustice  might  be  done  by  compelling  a 
party  specifically  to  perform  a  particular  covenant." 

§  823.     A  similar   view  was  enunciated  and   acted  waiver- 
upon  by  Lord  Selborne  in  the  case  of  Wolverhampton  $™Rau. 
&  Walsall  Railway  Co.  v.  London  &  North  Western  ^ayLc^nd 
Railway  Co.,2  where  the  plaintiffs  sought  an  inj unction  ^-.^ 
on  the  ground  of  the  stipulations  contained  in  a  contract  c°- 
between  the  companies  sanctioned  by  Act  of  Parliament. 
It  was  argued  that  the  contract  contained  terms,  such  as 
those   providing   for  the   proper   development   of  local 
traffic,  which   the   Court   could  not   perform :    but  the 
argument  was  repelled  by  the  Lord  Chancellor,  on  the 
ground  of  the  distinction  between  injunction  as  a  right 
flowing  from  an  executed  contract  and  the  specific  per- 
formance of  executory  contracts. 

§  824.     A  familiar  illustration  of  this  difference  be-  Difference 

between 
1  2  Dr.  &  War.  80.  '  L.  R.  16  Eq.  433. 
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part  in.  tween  executory  and  executed  contracts  occurs  in  the 
— '-^-  case  of  partnership  articles.     The  Court  will  not,  gene- 
anTexe^7  rally  speaking,  enforce  a  contract  to  enter  into  a  part- 
tracte  ii°-n"  nership  whilst  it  remains  executory :  1  but  nevertheless, 
lustrated   when  the  partnership  has  been  constituted,  the  Court 
nership     wiU  by  injunction  enforce  the  performance  of  particular 
terms,  though  it  may  be  incompetent  to  enforce  all  the 
terms:2  this  is  the  common  course  of  practice  in  the  Court. 
And  from       §  825.     Another  familiar  illustration  arises  on  leases. 
The  Court  will  restrain  the  breach  of  a  covenant  in  a 
lease,  though  it  may  contain  other  covenants  which  the 
Court  could  not  possibly  perform, 
ni.  Eeiief       §  826.     (iii.)  The  principle  in  question  is  not  to  be 
tracts  not  extended  to  all  cases  of  legal  or  even  equitable  relief  on 
specific0    contracts,  though  the  contracts  may  be  executory.     The 
ance°.rm"   fac* tnat  future  acts  may  have  to  be  done  under  a  contract 
is  no  bar  to  relief  grounded  on  a  right  perfect  in  itself,  and 
resulting  from  past  transactions  also  under  the  contract, 
instances.       §  827.     Thus,  where  in  a  contract  for  the  execution 
of  railway  works  the  contractors,  previously  to  their  com- 
pletion, filed  a  bill  against  the  railway  company,  alleging 
fraud  in  the  engineer  in  withholding  certificates  of  work 
done,  and  asking  amongst  other  things  for  an  account  of 
work  done :  it  was  held  on  demurrer,  that  though  the  works 
were  not  complete,  and  though  the  Court  might  not  be 
able  specifically  to  perform  such  a  contract,  the  plaintiffs 
had  a  right,  perfect  in  itself,  of  which  they  had  been 
deprived  by  the  alleged  acts  of  the  defendants,  and  that 
they  were  therefore  entitled  to  some  relief  in  Equity.3 
And  so,  it  seems,  that  if  by  a  partnership  contract  it 
were  stipulated  that  accounts  should  be  made  up  half- 
yearly,  and  that  one  partner  should  have  a  salary  pro- 
portionate to  the  profits  to  be  so  ascertained,  he  might 

1  Scott  v.  Rayment,  L.  R.  7  Eq.  3  Waring  v.  Manchester,  Sheffield, 
112.    See  infra,  §  1512.                         and  Lincolnshire  Railway  Co.,  7  Ha. 

2  Kemble  v.  Kean,  6  Sim.  333.  482. 
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from  time  to  time  institute  actions  to  have  the  accounts  part  in. 
so  taken  according  to  the  contract,  though   its  other — '- — - 
terms  might  not  be  the  subject  of  an  action  for  specific 
performance. 1 

§  828.     To  this  principle  we  may  probably  refer  the  Lytton 
case  of  Lytton  v.    The  Great  Northern  Railway  Co.?  Great 
where,  there  being  a  contract  by  the  company  to  make  MaUmly 
and  maintain  a  siding  so  long  as  it  should  be  of  con-  Co' 
venience,  the  clause  as  to  maintaining  it  was  held  no 
objection  to  a  bill  for  the  specific  performance  of  the 
contract  to  make .  it,   the  question  of  repairs  being  a 
matter  for  inquiry  when  a  breach  of  that  part  of  the 
contract  should  occur. 

S  829.     (iv.)  In  the  next  place,  it  must  be  observed  fr.  Con- 

i  i  i        t  r.  tract  may 

that  where  the  contract  can  be  completely  performed  at  be  com- 
the  time,  though  there  may  be  future  acts  dependent  per.e  y 
on  it,  the  Court  will  be  able  to  grant  specific  perform-  tn™|h' 
ance :    as,  e.g.,  a  contract  for   the  immediate   sale   of*^are 
timber  to  be  cut  down  at  a  future  time,  or  at  intervals,  acts. 
and  the  purchase -money  for  it  to  be  paid  by  instalments.3 
The  cases  already  stated,  where  the  Court  will  direct  the 
execution  of  a  covenant  to  do  future  acts,  illustrate  the 
same  principle.4 

8  830.     (v.)  It  seems  very  questionable  whether  the  v.  Where 
principle  that  the   Court  will  not   perform  part   of   a  not  be 
contract  if  it  cannot  perform  all,  ever  applied  to  cases  through6 
where  the  impossibility  of  carrying  a  part  into  execution  f^'s 
was  due  to  the  default  of  the  defendant  who  set  up  this  defamt. 
defence.     To  permit  it  to   prevail,   would   be   counter 
to  the  maxim  that  no  man  shall  take  advantage  of  his 
own  wrong.     In  the  case  of  the  defendant  only  possess- 
ing a  part  of  the  interest  which  he  has  stipulated  to  sell, 
the  defect  as  to  the  other  part  is,  as  we  have  seen,  no  bar 

i  Per  Wigram  V.C.  in  the  last-  vats  v.  Edwards,  2  Dr.  &  War.  at 

cited  case,  7  Ha.  at  p.  496.  p.  83. 

2  2  k.  &  J.  394.  4  See  supra,  §§  816,  817. 

a  Per  Lord  St.  Leonards  in  Ger- 
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Paet  in.  to  specific  performance  at  the  suit  of  the  purchaser.1  In 
• — '- — -  one  case,  there  was  a  contract  between  three  railway 
companies  having  reference  to  a  purchase  and  an  amal- 
gamation :  for  the  purchase  no  further  parliamentary 
powers  were  needed,  but  for  the  amalgamation  they  were, 
and  as  regards  one  of  the  companies,  they  could  not  be 
obtained,  because  a  majority  of  its  shareholders  were 
adverse  to  the  scheme  :  in  a  suit  relating  to  the  purchase 
the  last-mentioned  company  set  up  as  a  defence  the 
impossibility  of  carrying  into  effect  the  contract  as  to 
the  amalgamation ;  but  Lord  Cottenham  overruled  the 
demurrer,  and  doubted  whether  the  defendant  company 
could  say  to  the  plaintiffs,  that  they  should  not  have  the 
benefit  of  such  part  of  the  contract  as  the  defendants 
could  perform,  because  they  could  not  without  an  Act 
of  Parliament  perform  the  whole,  and  they  declined 
applying  to  Parliament  to  give  them  the  necessary 
powers.2 
Lord  8  831.    But  whatever  difficulties  may  have  previously 

Cairns'  ?      7  .  .  .      J  f  ,       T      "l 

Act.  existed  on  this  point,  seem  now  to  be  removed  by  Lord 
Cairns'  Act  (21  &  22  Vict.  c.  27),  and  it  may,  it  is 
conceived,  be  laid  down,  that  wherever  the  thing  which 
the  Court  cannot  enforce  is  a  condition  inserted  for  the 
plaintiff 's  benefit  in  respect  of  which  the  defendant  is  in 
default,  and  where  the  Court  would,  before  the  passing 
of  the  Act,  have  had  jurisdiction  to  enforce  the  contract 
on  the  plaintiff's  waiver  of  the  condition  for  his  benefit, 
there  the  Court  can  now  grant  specific  performance  of 
the  contract  so  far  as  it  is  enforceable  specifically,  and 
direct  the  defendant  to  pay  damages  for  his  non-per- 
formance of  the  condition  which  the  Court  cannot  speci- 

8oam  fica^y  enforce.  Thus,  in  Soames  v.  Edge,3  the  plaintiff 
had  agreed  to  grant  a  lease  to  the  defendant  so  soon  as 

1  Supra,  §  453  ;   and  see  infra,  Railway  Co.,  2  Ph.   597,  605.     See 
§  1222  et  seq.  also  Norris  v.   Jackson,   1   J.   &  H. 

2  Great  Western    Railway  Co.   v.  319,  particularly  328. 
Birmingham    and    Oxford   Junction  3  Johns.  669. 
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he  should  have  built  a  new  house  oil  the  land  :  and  the  part  in. 
defendant  agreed  to  accept  the  lease  when  required  and  — : — - 
to  build  the  new  house  :  the  plaintiff  filed  his  bill  praying 
specific  performance  of  the  contract  to  build  and  take 
the  lease,  also  for  damages,  either  in  addition  to  or 
substitution  for  such  relief  :  on  demurrer  the  defendant 
urged  that  the  Court  could  not  execute  the  contract 
to  build,  that  the  lease  was  dependent  on  the  house  being 
built,  that  the  plaintiff  had  not  waived  the  condition,  and 
consequently  that  Lord  Cairns'  Act  did  not  apply  :  this 
argument  was  repelled  by  Lord  Hatherley  (then  a  Vice 
Chancellor,)  who  overruled  the  demurrer  and  held,  that 
on  the  plaintiff's  waiver  of  the  condition  he  should  have 
had  jurisdiction  before  the  Act,  and  that  therefore  since 
the  Act  he  could  give  relief  as  to  part  by  way  of  specific 
performance,  and  as  to  the  rest  by  way  of  damages. 

§  832.  The  limits  of  this  principle  are  well  illus-  Nerru  v. 
trated  by  a  case  of  Norris  v.  Jackson,1  which  shortly 
followed  the  case  just  referred  to.  In  that  case  Cook, 
through  whom  the  defendant  claimed,  in  1850  agreed 
with  the  plaintiff  to  grant  him  a  lease  of  a  certain  house 
and  farm,  and  on  or  before  the  11th  October,  1852,  to 
put  the  house  into  sufficient  repair  and  to  erect  suitable 
coach-houses,  &c.  as  Norris  and  Cook  should  jointly 
agree  upon,  to  the  intent  that  the  house  and  premises 
should  be  made  fit  for  the  occupation  of  Norris  and  his 
family :  and  Norris  agreed  that  upon  due  performance 
by  Cook  of  the  foregoing  stipulations  he  would  accept 
the  lease.  These  repairs  were  never  done  :  but  there 
was  no  allegation  in  the  bill  that  Cook  had  evaded  giving 
his  consent  to  any  arrangements  :  and  the  plaintiff  did 
not  waive  but  insisted  on  his  right  to  have  such  repairs 
done,  as  the  Court  should  think  proper  to  fit  the  house 
for  the  occupation  of  himself  and  his  family.  The 
Court  held  that  this  was  beyond  its  powers  :  that  there 

1  U.  &  H.  319.    See  too  3  Giff.  396. 
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part  in.  was  no  contract  which  could  be  performed  with  respect 
— '-^-  to  repairs,  nor  any  contract  binding  the  plaintiff  to  take 

a  lease  till  the  repairs  had  been  done.     The  bill  was 

consequently  dismissed  on  demurrer, 
vi.  where       8  833.     (vi.)  It  was  formerly  laid  down  that  where 

the  con-         .    °  .   .  '  p  n  ,  , 

tract  has  the  positive  part  of  an  executory  contract  could  not  be 
anfposi-  performed  by  the  Court,  it  would  not  enforce  the  nega- 
iations.pa'  trve  by  injunction  :  so  that,  for  example,  where  an  actor 
had  agreed  to  act  at  a  certain  theatre,  that  being  a  con- 
tract which  the  Court  could  not  enforce,  it  refused  to 
restrain  him  by  injunction  from  acting  elsewhere  : *  and 
where  there  was  a  contract  for  hiring  and  exclusive 
service  during  seven  years,  and  for  partnership  at  the 
end  of  that  time  on  such  terms  as  should  be  mutually 
agreed  on ;  the  contract  being  one  which  the  Court  could 
not  perform  as  a  whole,  it  refused  to  enforce  by  injunc- 
tion the  covenant  for  exclusive  service.2  Again,  where 
the  defendants  had  agreed  to  furnish  the  plaintiffs  with 
the  drawings  for  maps  which  the  plaintiffs  were  exclu- 
sively to  sell ;  the  Court  being  unable  to  compel  the 
defendants  to  furnish  these  drawings,  refused  an  injunc- 
tion to  restrain  the  defendants  from  themselves  selling 
the  maps.3 
Lumieyv.       S  834.     This  question  was  very  much  discussed  in 

Wagner.  o  ±  j 

the  case  of  Lumley  v.  Wagner*  where,  there  being  an 
executory  contract  in  part  positive  and  in  part  negative, 
and  the  positive  part  being  such  as  the  Court  was  unable 
to  enforce  specifically,  it  yet  interfered  in  respect  of  the 
negative  part  by  means  of  injunction.  In  that  case,  the 
defendant  entered  into  a  contract  with  the  plaintiff  to 
sing  at  his  theatre,  and  not  to  sing  at  any  other ;  and 
Lord    St.    Leonards    granted    an   injunction    restrain- 

1  KernbU  v.  Kean,  6  Sim.  333.  4  1  De  G.  M.  &  G.  604.    See  too 

2  Kimberley  v.  Jennings,  6  Sim.  Gatt  v.  Tourle,  L.  R.  4  Ch.  654, 
340.  (where  the   Court   considered  that 

3  Baldwin  v.  Society  for  Diffusing  the  covenant  in  question,  though  in 
Useful  Knowledge,  9  Sim.  393  ;  terms  positive,  was  in  substance 
Clarke  v.  Price,  2  J   Wils.  157.  negative). 
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ing  the  defendant  from  singing  at   any  other  theatre  pabtIit. 
than  the  plaintiff's,  though  the  specific  performance  of — '■ — - 
the  positive  part  would  have  been  certainly  beyond  the 
Court's  power.      The  principle  was   acted   on  in  some 
earlier  cases  ; l  but  in  the  case  just  cited  all  the  authori- 
ties on  the  subject  were  quoted. 

S  835.     It   has    been   thought   to    follow   from   the  Negative 

i  />  r.  ■  j-  stipula- 

language  ot  some  parts  oi  the  judgment  in  Lumley  v.  tion  im- 
Wagner  2  that  the  principle  of  that  case  is  not  confined  p  ie 
to  cases  where  the  negative  stipulation  is  express,  but 
applies  also  to  others  where  the  negation  is  implied. 
Accordingly,  in  one  case  where  an  actor  had  entered 
into  a  contract  to  perform  on  certain  nights  at  Sadler's 
Wells  Theatre,  but  without  any  stipulation  that  he  would 
not  perform  elsewhere,  Lord  Hatherley  (then  Wood 
V.C.)  restrained  him  from  acting  at  any  other  place 
than  the  plaintiff's  theatre  on  the  nights  on  which  he 
had  agreed  to  act  there.3  In  Fechter  v.  Montgomery  * 
Lord  Romilly  M.R.,  though  refusing  an  injunction  on 
other  grounds,  does  not  seem  to  have  doubted  the  juris- 
diction in  a  like  case  :  and  in  Montague  v.  Flockton* 
Malins  V.C.  granted  an  injunction  on  a  similar  contract 
by  an  actor  after  a  full  discussion  and  consideration  of 
the  authorities. 

§  836.     Another  class  of  cases  in  which  the  Courts  Negative 
have   implied   a   negative  are  suits  on  charter-parties,  eharter- 
De  Mattos  v.   Gibson 6  was  the  first    case  where  this parfcy' 
question  arose.     There  the  defendant  Curry  being  about 
to  purchase  a  ship  contracted  by  charter-party  with  the 


i  Dietrichsen  v.  Cabbum,  2  Ph.  52 ;  432  ;  5  W.  R.  867. 

Great  Northern  Railway  Co.  v.  Man-  4  33  Beav.  22.    See  too  Leavitt  v. 

cluster,    Sheffield,   and    Lincolnshire  Williams    (Jessel    M.R.),    24    Sol. 

Railway  Co.,  5  De  G.  &  Sm.  138.  Journ.  706. 

See  also  Hills  v.  Croll,  1  De  G.  M.  6  L.  R.  16  Eq.  189. 

&  G.  627  n. ;  S.  C.  2  Ph.  60 ;  Daggett  6  4  De  G.  &  J.  276,  where  the 

v.  Ryman,  16  W.  E.  302.  case  can  be  traced  through  its  stages 

2  1  De  G.  M.  &  G.  604.  up  to  the  appeal  from  the  hearing  of 

8  Webster  v.  Billon,  3  Jur.  N.  S.  the  cause. 

3  b  2 
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Part  in.  plaintiff  to  carry  for  him  a  cargo  of  coals  from  Newcastle 
— '-^-  to  Suez.  Curry  then  bought  the  ship  and  mortgaged  it 
to  Gibson  with  notice  of  the  charter-party.  The  bill  was 
filed  to  restrain  Gibson  from  interfering  with  the  voyage 
contracted  for :  Curry  was  afterwards  added  as  a  defendant 
and  the  plaintiff  moved  for  an  injunction  before  Lord 
Hatherley  (then  Wood  V.C.),  who  refused  the  motion  on 
the  ground  that  the  case  was  not  within  the  principle  of 
Lumley  v.  Wagner,1  and  that  the  whole  matter  sounded 
in  damages.  The  Lords  Justices  on  appeal  granted  an 
injunction,  Knight  Bruce  L.J.  holding  it  to  be  the  duty 
and  within  the  power  of  the  Court  to  prevent  the  com- 
mission or  continuance  of  the  breach  of  such  a  contract, 
when,  its  subject  being  valuable,  as  for  instance  a  trading 
ship  or  some  costly  machine,  the  original  owner  and  pos- 
sessor, or  a  person  claiming  under  him  with  notice, 
having  the  physical  control  of  the  chattel,  is  diverting  it 
from  the  agreed  object,  that  object  being  of  importance 
to  the  others.  Turner  L.J.  put  his  judgment  upon  the 
fitness  of  retaining  matters  as  they  were  until  at  the 
hearing  the  important  questions  in  the  suit  should  be 
decided.  The  cause  then  came  before  Lord  Hatherley 
(then  Wood  V.C.)  at  the  hearing,  who,  after  a  full  argu- 
ment, dismissed  the  bill :  and  his  decision  was  brought 
by  appeal  before  Lord  Chelmsford,  who  held  that  a 
vessel  under  charter  "  ought  to  be  regarded  as  a  chattel 
of  peculiar  value  to  the  charterer,  and  that  although  a 
Court  of  Equity  cannot  compel  a  specific  performance  of 
the  contract  which  it  contains,  yet  that  it  will  restrain 
the  employment  of  the  vessel  in  a  different  manner, 
whether  such  employment  is  expressly  or  impliedly 
forbidden,  according  to  the  principle  so  fully  expressed 
in  the  case  of  Lumley  v.  Wagner."  But  he  affirmed  the 
dismissal  of  the  bill  on  the  ground  that  neither  of  the 
defendants  had  done  anything  actively  to  hinder  the 
voyage. 

1  1  De  G.  M.  &  G.  604. 
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§  837.     The    case  of   Sevin    v.     Deslandes,1  before  Paet  rn. 
Lord  Romilly  M.B.,  followed  De  Mattos  v.  Gibson,2  and 


there  an  injunction  was  granted,  both  on  interlocutory  Deslandes. 
motion   and   at  the  hearing,  to  restrain  the  defendant 
from  doing  any  act  inconsistent  with  the  charter-party, 
which  did  not  contain  any  express  negative  clauses. 

S  838.     It  is  not  easy  to  see  the  limits  to  which  the  Limits  oE 

!•«.,.,.  the  doc- 

doctrine  of  an  implied  negative  might  be  carried  :  for  as  trine. 
A.  and  not- A.  include  the  whole  world,  it  follows  that  a 
contract  to  sell  to  A.  or  to  sing  at  A.  must  imply  a 
negation  of  a  sale  to  not- A.  or  a  singing  at  not- A. :  and 
if  injunction  is  to  be  granted  where  specific  performance 
might  be  impossible,  the  logical  conclusion  of  the  doctrine 
would  be  a  great  and  rather  formidable  enlargement  of 
the  jurisdiction  of  Equity.  Such  an  enlargement  of  the 
doctrine  would  be  contrary  to  a  dictum  of  Lord  Cotten- 
ham,  couched  in  the  form  of  a  question,  in  Heathcote  v. 
The  North  Staffordshire  Railway  Co.,3  where  he  asked, 
"  If  A.  contract  with  B.  to  deliver  goods  at  a  certain  time 
and  place,  will  Equity  interfere  to  prevent  A.  from  doing 
anything  which  may  or  can  prevent  him  from  so  deliver- 
ing the  goods  ? " 

§  839.  In  De  Mattos  v.  Gibson,  Lord  Hatherley  Lord 
(then  V.C.)  thought  that  the  implication  of  a  negative  ley's  view 
stipulation  was  to  be  confined  to  cases  in  which  "  the 
breach  of  a  positive  agreement  involves  specific  damage 
beyond  that  of  the  mere  non-performance  of  the  agree- 
ment itself" — the  special  damage  (in  Miss  Wagner's 
case)  resulting  from  her  singing  elsewhere  at  a  rival 
theatre,  ultra  the  non-performance  of  her  contract  to 
sing  at  the  plaintiff's  theatre  :  and  in  another  case,  the 
same  learned  Judge  observed  that  the  instances  in  which 

1  30  L.  J.  Ch.  457  ;  9  W.  R.  218.  2  4  De  G.  &  J.  276. 

See  too  Le  Blanch   v.  Granger,  35  3  2  Mac.  &  G.  at  p.  112, 

Beav.  187. 
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part  in.  the  Court  had    found  it  possible  to  infer  the  negation 
— : — -  were  very  few  and  special.1 

Jessei,  §  840.     In  Foihergill  v.  Rowland  2  Jessel  M.R  had 

Father^    before  him  a  bill,  based  on  a  contract  for  the  sale  of  all 
inland,  the  coal  from  a  particular  colliery  for  a  certain  period, 
which   prayed   for   an    injunction    against    selling    the 
colliery,    except   subject   to   the   contract,    and  against 
disposing  of  the  coal  except  for  the  purpose  of  the  per- 
formance of  the  contract.     His  Lordship  observed  that 
he  could  not  find  or  seize  any  distinct  line  dividing  the 
two  classes  of  cases,  that  is,  the  class  in  which  the  Court 
not  being  able  to  grant  specific  performance  grants  an 
injunction,  and  the  class  in  which  it  does  not  grant  the 
injunction  :  and  he  therefore,  following  the  dictum  of 
Lord  Cottenham,  allowed  a  demurrer. 
The  doc-        §  841.     The  doctrine   in   Lumley  v.    Wagner3  has 
lumieyr.  been  criticised  by  Lord  Selborne :   and  after  his  obser- 
nottcTbe   vations   it   is   doubtful  whether   the  mere  presence  of 
extended.  a  negative  stipulation  can  be  relied  on,  if  the  contract  is 
not  such  in  its  nature  as  to  be  the  proper  subject  of 
equitable  jurisdiction.     "  It  was  sought  in  that  case," 
said  his  Lordship,4  "  to  enlarge  the  jurisdiction  on  a 
highly  artificial  and  technical  ground,  and  to  extend  it 
to  an  ordinary  case  of  hiring  and  service,  which  is  not 
properly  a  case  of  specific  performance  :  the  technical 
distinction  being  made,  that  if  you  find  the  word  '  not ' 
in  an  agreement — '  I  will  not  do  a  thing ' — as  well  as  the 
words  '  I  will,'  even  although  the  negative  term  might 
have  been    implied   from   the   positive,  yet   the  Court, 
refusing  to  act  on  an  implication  of  the  negative,  will 
act  on  the  expression  of  it.     I  can  only  say,  that  I  should 
think  it  was  the  safer  and  the  better  rule,  if  it  should 


1  Peto  v.  Brighton,  Uchfield,  and  3  1  De  G.  M.  &  G.  604. 
Tunbridge  Wells  Railway  Co.,  1  H.  &  *  In    Wolverhampton  and  Walsall 
M.  468,  486.  Railway  Co.  v.  London  and  North- 

2  L.  E.  17  Eq.  132.     Distinguish  Western  Railway  Co.,  L.  E.  16  Eq. 
Jones  v.  North,  L.  E.  19  Eq.  426.  440. 
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eventually  be  adopted  by  this  Court,  to  look  in  all  such  part  in. 

eases  to  the  substance  and  not  to  the  form.     If  the  sub : — - 

stance  of  the  agreement  is  such  that  it  would  be  violated 
by  doing  the  thing  sought  to  be  prevented,  then  the 
question  will  arise,  whether  this  is  the  Court  to  come  to 
for  a  remedy.  If  it  is,  I  cannot  think  that  ought  to  depend 
on  the  use  of  a  negative  rather  than  an  affirmative  form 
of  expression.  If,  on  the  other  hand,  the  substance  of 
the  thing  is  such,  that  the  remedy  ought  to  be  sought 
elsewhere,  then  I  do  not  think  that  the  forum  ought  to 
be  changed  by  the  use  of  a  negative  rather  than  an 
affirmative." 

§  842.     The  view  thus   plainly  expressed  by  Lord-^"^^ 
Selborne  had  been  indicated  in  an  earlier  case  before  ^dia 
Lord  Hatherley,  when  Vice  Chancellor.     The  object  of  ping  Co. 
the  bill  in  that  case  was  to  enforce  the  specific  perform- 
ance  of   a  contract  to  employ  the  plaintiff  as  broker 
which  contained  a  stipulation  that  the  plaintiff's  name 
should   appear  in  all  advertisements  of  the  company. 
To  it  the  defendants  demurred,  and  the  only  point  on 
which  the  Judge  entertained  any  serious  question  was 
whether  the  stipulation  as  to  advertisements    did   not 
bring  the  case  within  the  principle  of  Lumley  v.  Wagner : l 
but  he  determined  that  it  did  not,  and  that  as  the  defen- 
dants did  not  employ  the  plaintiff  as  broker  the  Court 
could  not  restrain  their  issue  of  advertisements  omitting 
his  name.2 

8  843.     The  position  of  that  branch  of  the  law  on  Conoiu- 

«■>  ...  sions  from 

which  Lumley  v.  Wagner  is  the  leading  authority  can  the  autho- 
hardly  be  said  to  be  very  satisfactory.  It  may,  it  is 
conceived,  be  concluded  that  the  principle  of  this  case 
will  not  be  extended  :  that  negative  stipulations  will 
not  be  implied  except  in  the  cases  where  the  Courts  have 
alreadj*  done  so  :    and  that   even  the  presence   of  an 

1  1  De  G.  M.  &  G.  604.  Slurring  Co.,  Limited,  2  H.  &  M. 

3  Brett  v.  East  India  and  London      404. 
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past  in.  express  negative  stipulation  will  not  be  found  a  sufficient 
— '-^-  ground  for  jurisdiction  unless  the  contract  is  of  a  kind 
of  which  specific  performance  can  be  granted.  In  other 
words,  it  is  probable  that  the  Court  will  hereafter, 
except  so  far  as  it  may  be  bound  by  existing 
authorities,  consider  whether  the  contract  in  respect  of 
which  the  injunction  is  sought  is  or  is  not  of  a  kind  fit 
for  specific  performance  :  that,  if  it  be,  the  Court  will 
tend  to  restrain  acts  inconsistent  with  it,  whether 
there  be  negative  words  or  not :  that  if  it  be  not  of  a 
kind  fit  for  specific  performance,  no  injunction  will  be 
granted,  even  though  negative  words  may  be  present. 
Unen-  £  844.     In  cases  where  the  contract  on  Avhich   an 

forceable     ....  .  .  .  .  - 

terms  ail  injunction  is  sought  contains  stipulations,  some  of  which 
tiff's  side,  the  Court  can,  and  others  which  it  cannot  enforce,  and 
the  latter  are  wholly  on  the  plaintiff's  part,  no  difficulty 
arises ;  because,  though  the  Court  may  be  unable  to 
enforce  them  directly,  it  does  so  indirectly,  inasmuch  as 
the  moment  the  plaintiff  fails  in  performing  his  part  of 
the  contract,  the  injunction  would  be  dissolved.1 
rii.  where      8  845.       (vii.)    Where    an    arrangement    come    to 

thear-  3  v        '  .      .  '. ?  „  . 

range-      between  two  persons  is  intended  to  be   of   a    complex 
partly       character,   partly  legal  and  partly  honorary,  the  Court 
honorary.  w^  ^  there  be  no  other  impediment,  specifically  per- 
form the  legal  contract,  leaving  the  honorary  part  of 
the  arrangement  to  rest,  as  was  intended,  on  the  honour 
of  the  parties.     So  that,  where  this  latter  part  is  malum 
prohibitum  and  not  malum  in  se,  it  will  not  obstruct 
the  Court  in  its  execution  of   the   other  part  of   the 
arrangement  which  amounted  to  contract.2 
viii. where      §  846.     (viii.)  Where  the  contract  is  in  any  maimer 
tracUs'     alternative,  so  that  the  parts  of  it  are  mutually  exclusive 
tivema"     one  0I"  the  other,  and  the  plaintiff  has  a  right  to  ask  for 
the  performance  of  one  part,  the  Court  may  treat  this  as 
independent  of  the  other  :  thus,  in  a  contract  to  grant 

1  Stacker  v.  Wedderbnm,  3  K.  &  J.  -  Carolan  v.   Brabazon,  3  Jon.  & 

393,  405,  L.  200,  213. 
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a  lease  with  an  option  to  the  lessee  to  purchase,  this  part  iii. 

option  was  held  so  far  independent  of  the  contract  for  a 

lease,  that  a  default  on  the  part  of  the  plaintiff  in  insur- 
ing, which  would  have  prevented  his  suing  for  a  lease, 
did  not  prevent  his  suing  on  the  option  to  purchase.1 

§  847.     (ix. )    In    one    case    Lord     Romilly     M.R.  i*.  where 
appears  to   have  expressed  the  opinion,  that  where   a  which  the 
part  of  the  contract  which  the  Court  could  not  perform  c™\d  not 
has  been  actually  performed  before  suit,  the  incapacity  ^^Jf 
of  the  Court  as  to  this  part  would  furnish  no  defence  as  formed. 
to  the  other  part.     But  the  doctrine  appears  to  have 
been  rejected  by  the  Court  of  Appeal.2 

1  Green  v.  Low,  22  Beav.  625.  746.    See  also  Walrond  v.  Walrond, 

-  Hope  v.   Hope,  22   Beav.  351  ;      John.  18. 
S.  C.    8   De    G.    M.    &    G.    731, 
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paet  ih.      §  848.     Another  ground  on  which  the  specific  per- 

— ' '-  formance  of  a  contract  may  be  resisted  is  the  existence 

o/theT      °f  some  essential  defect  in  the  subject-matter  of  it,  or 
defence.     some  variation   from  the  description  contained  in  the 
contract.     This  is  of  course  not  a  question  of  title  ;  the 
acceptance  of  the  title  will  not  prevent  the  defendant 
from  setting  up  the  defence  that   the  title  relates  to 
a  different  subject-matter  from  that  which  he  contracted 
for.1     The  cases  in  which  this  variation  arises  between 
the  thing  and  some  representation  made  in  respect  of 
it  are  considered  under  the  head  of  Misrepresentation  ;2 
the  cases  in  which  no  such  representation  has  been  made 
it  is  now  proposed  briefly  to  consider. 
Defects         §  849.     The  material  distinction  to  be  considered  is 
latent.  °r  between  defects  which  are  patent  and  visible  to  every 
one  and  those  which  are  latent ;  for  just  as  at  Common 
Law    a    warranty,    however   general,    is   not  taken  to 
include  defects  apparent   at   the  time  of _  the   bargain, 
as  no  one  could  have  been  deceived  by  them ;  so,  whilst 
latent  defects  are  a  ground  for  refusing  specific  perform- 
ance, patent  defects  are  not.3 
Patent  8  850.     Accordingly  where  a  man  bought  a  meadow 

defects.  . s,  ,  ■,   ■,  i  ,  .  , 

with  a  road  round  it  and  a  way  across  it  which  were  not 

1  Bentley  v.  Graven,  17  Beav.  204.      supra,  §   658  ;   cf.   Pothier,  Tr.  du 

2  Supra,  §  624  et  seq.  Contrat  de  Vente,  Part  II.  chap.  1, 

3  Dyer  v.  Hargrave,  10  Ves.  505  ;      sect.  3,  §  1. 
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noticed  in  the  description,  Lord  Rosslyn  nevertheless  part  in. 

enforced  specific  performance  with  costs  : !  and  the  cir : - 

cumstance  that  an  estate  described  as  inclosed  in  a  ring- 
fence  was  not  so,  was  held  by  Grant  M.E.  no  defence  to 
a  suit  for  performance.2 

§  851.  But  where  the  objection  taken  by  the  pur-  Skachic- 
chaser,  who  was  defendant,  was  the  existence  of  certain  sutoUffe. 
water  easements,  and  it  was  proved  that  the  defendant 
had  long  lived  in  the  neighbourhood,  was  well  acquainted 
with  the  property,  had  in  passing  the  road  constantly 
seen  some  of  the  wells  on  the  lower  land  supplied  from 
the  upper  land,  which  was  the  subject  of  the  contract, 
and  had  on  the  morning  of  the  sale  been  upon  the  land  ; 
Knight  Bruce  V.C.  expressed  his  opinion,  but  without 
giving  the  reasons,  that  no  such  degree  of  knowledge  or 
notice  had  been  proved  as  to  preclude  the  purchaser 
from  taking  the  objection.3  In  this  case,  it  may  be 
observed,  the  objection  to  the  upper  lands  was  the 
existence  of  certain  rights  granted  with  the  lower  lands 
to  enter  the  upper  lands,  fetch  water  from  a  spring,  and 
to  cut  and  cleanse  gutters  for  the  conveyance  of  the 
water  to  the  lower  lands  and  similar  easements.  Now 
the  wells,  gutters,  and  all  the  other  objects  of  sense 
might  probably  have  existed  without  necessarily  involving 
these  easements  ;  and  if  so,  it  follows  that  the  defect 
was  in  its  nature  latent  and  not  really  patent. 

§  852.  With  regard  to  the  latency  of  defects,  it  is  Latent 
to  be  observed  that  the  Court  will  not  demand  a  minute 
examination  on  the  part  of  the  purchaser,  even  where 
the  vendor  does  not  make  any  representation  :  *  to  render 
a  defect  patent  it  must,  it  seems,  be  an  obvious  and 
unmistakable  object  of  sense. 


1  Oldfield  v.  Round,  5  Ves.  508,  3  ShacMeton  v.  Sutcliffe,  1  Be  G. 
and  see  Pope  v.  Garland,  4  Y.  &  C.  &  Sm.  609. 

Ex.  404 ;  Cook  v.  Waugh,  2  Giff.  201.  4  Cf.  per  James  L.J.  in  Denny  v. 

2  Dyer  v.  Hargrave,  10  Ves.  505.  Hancock,  L.  R.  6  Ch.  at  p.  12. 
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Part  in.      §  853.     The  defect  need  not  be  in  the  actual  physical 

— : subject-matter  of  the  contract,  it  may  consist   in  the 

consisting  existence  of   some  liability  of    which  the  other  party 
closed18"    is  ignorant :  so  a  vendor  of  a  lease  described  as  subject 
liability.    ^0  ^e  usuaj  covenants  cannot,  of  course,  enforce  specific 
performance  where  the  lease  is  subject  to  unusual  ones : 1 
and  so  where  the  vendor   of   leasehold   property   had 
before  the  sale  received  from  his  landlord  a  notice  of 
re-entry  in  default  of  the  premises  being  repaired,  and 
did  not  communicate  the  existence  of  this  notice  to  the 
purchaser,  who  however  knew  of  the  state  of  the  premises, 
the  contract  was  held  void  at  the  suit  of  the  purchaser, 
who  had  been  ejected  ; 2  and  at  Common  Law  the  undis- 
closed fact  that  the  property  in  question  is  liable  to  be 
taken  under  the  powers  of  an  Act  of  Parliament  has 
been  held  a  valid  ground  for  rescinding  the  contract.3 
Defect  8  854.     The  existence  of  a  defect,  unknown  at  the 

unknown      .  „ 

to  both  time  oi  the  contract  both  to  the  vendor  and  the  pur- 
chaser, will  not,  it  seems,  be  a  bar  to  the  enforcement  of 
the  contract,4  unless,  probably,  where  the  defect  is  such 
as  lies  properly  in  the  knowledge  of  the  vendor. 

Variation       8  855.     Where  the  variation  between  the  thine  and 

which  is        .....      .  .    .  ° 

notade-  the  description  of  it  seems  rather  m  the  nature  of  an 
excess  than  of  a  defect,  and  so  in  favour  of  the  purchaser, 
the  vendor  is  nevertheless  disabled  from  enforcing  the 
contract  on  an  unwilling  purchaser.  Thus  freehold  land 
cannot  be  forced  on  a  purchaser  who  bought  it  as  copy- 
hold.    "It  is   unnecessary,"  said  Lord   Eomilly  M.R., 

1  Hampshire  v.  Wickens,  7  Ch.  D.  joribanks  (1  Giff.  384  ;  3  De  G.  & 
555  .(where  the  subject  of  what  are  J.  329  ;  7  H.  L.  C.  806),  where  the 
usual  covenants  is  fully  considered,  purchaser  of  an  advowson  was  held 
as  regards  leaseholds) ;  cf.  Tildesley  not  entitled  to  any  compensation  in 
v.  Glarkson,  30  Eeav.  419.  respect    of  a  charge  on  the  living 

2  Stevens  v.  Adamson,  2  Stark.  under  a  grant  from  Queen  Anne's 
422.  Bounty. 

3  Ballard  v.  Way,  1  M.  &  W.  520.  *  Per  Wigram  V.C.  in  Lucas  v. 
Distinguish  from  the  cases  cited  in  James,  8  Ha.  418.  See  also  Parkin- 
this  section,  Edwards  Wood  v.  Mar-  son  v.  Lee,  2  East,  314. 
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"for  a  man  who  has  contracted  to  purchase  one  thing  part  in. 

Ch.  xvii. 


to  explain  why  he  refuses  to  accept  another." x 

8  856.     Where  an  uncertainty  exists  as  to  the  subiect-  r/ncer- 

J  .  •   i     ■    tamty  in 

matter  of  the  contract,  but  the  description  by  which  it  subject- 
was   sold   is    equally  uncertain,  there  is   of  course  no  and  de- 
variation  or  defect.     Therefore  where  property  was  sold  ^"Jf1011 
by  a  general  description  as  being  part  freehold  and  part 
leasehold,  and  the  exact  boundary  between  the  freehold 
and  leasehold  parts  of  the  estate  could  not  be  ascertained, 
this  circumstance  furnished   no   defence  to   a  suit   for 
specific  performance.2 

8  857.     A  purchaser  may  of  course  contract  for  the  Sale  with 

3  .  .  all  faults. 

purchase  of  a  thing  with  all  faults,  and  he  then  takes  on 
himself  the  knowledge  of  the  title  and  of  the  qualities  of 
the  subject.  The  cases  on  the  effect  of  this  clause  in  a 
contract  seem  to  show, — first,  that  such  a  contract  is 
binding,  however  many  may  be  the  defects  in  the  sub- 
ject, and  whether  they  be  latent  or  patent,  and  whether 
discoverable  by  the  purchaser  or  not ;  3  secondly,  that  it 
will  not  protect  the  vendor  where  he  takes  positive  means 
to  conceal  the  defects,4  as  where  a  vessel  was  moved  off 
her  ways  where  she  lay  dry  into  the  water  in  order  to 
conceal  her  worm-eaten  bottom  and  broken  keel ; 5  and 
thirdly,  that  it  will  not  protect  the  vendor  when  he  makes 
a  misrepresentation,  and  that  misrepresentation  is  em- 

1  Ayles  v.  Cox,  16  Beav.  23.  See  Fairs,  4  Ch.  D.  448.  Davis  v.  Shep- 
the  observations  of  Lord  St.  Leo-  herd  (L.  R.  1  Ch.  410)  is,  of  course, 
nards  on  this  case,  Vend.  251 ;  cf.      clearly  distinguishable. 

also  Stanton  v.   Tattersall,  1  Sm.  &  3  Baglehole  v.   Walters,    3  Camp. 

G.  529.  Copyholds  cannot,  of  course,  154  ;  Pickering  v.  JDowson,  4  Taunt, 

he  forced  on  a  purchaser   of  free-  779,  overruling  Lord  Keynon  M.R.'s 

holds  :  Hick  v.  Phillips,  Prec.  in  Ch.  decision  in  Mellish  v.  Motteux,  Peake, 

575  ;  cf.  Twining  v.  Morrice,  2  Bro.  115,  that  the  stipulation  in  question 

C.  C.  at  p.  331.  onty  applies  to  faults  which  the  pur- 

2  Monro  v.  Taylor,  3  Mac.  &  G.  chaser  can  discover  or  the  vendor  is 
713.     As  to   conditions  respecting  ignorant  of. 

such  a  mingling  of  tenures,  see  also  4  Baglehole  v.    Walters,   3  Camp. 

Crosse  v.  Laurence,  9  Ha.  462  ;  Crosse      154. 

v.   Keene,  id.    469  ;    cf.   Jefferys  v.  5  Schneider  v.  Heath,  3  Camp.  506 
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pabt  hi.  bodied  in  the  contract,1  or  is  both  false  and  fraudulent.2 
— '■ The  Court  refuses  to  direct  any  inquiry  as  to  title  where 

the   sale   is  with   all  faults,  and  the  vendor  only  sells 

such  interest  as  he  has.3 
Effect  on       S  858.     The  effect  on  the  specific  performance  of  the 

the  cob-  .    .         .        .         .  .  ln  ... 

tract  of  a  contract  of  a  delect  in  the  thing  sold,  or  a  variation  from 
the  description,  is  twofold,  according  to  its  magnitude. 
If,  in  the  view  of  the  Court,  it  be  unessential,  the  contract 
may  yet  be  performed,  but  with  compensation  ;  if  it  be 
essential,  it  confers  on  the  party  injured  the  right  of  re- 
scinding the  contract  and  defeating  its  performance.4 
The  distinction  between  these  two  classes  of  cases  will 
be  considered  in  the  chapter  on  Compensation.5 

1  Schneider  v.  Heath,  3  Camp.  506.  4  Stanton  v.  Tattersall,  1   Sm.  & 

2  Early  v.  Garrett,  9  B.  &  C.  928  ;  G.  529  ;  Turquand  v.  Rhodes,  16  W. 
Springwell  v.  Allen,  2  East,  448  n.  R.  1074  ;  cf.  McKennie  v.  HesJceth,7 

3  See  infra,  §  1287.  See  also  Hume  CL  D.  at  p.  682. 

v.  Pococh,  L.  R.  1  Eq.  423  ;  1  Ch.  5  Part  V.  chap,  ii.,  §  1174  et  seq. 

379. 
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§  859.     Where  the   vendor   of  land  sues  the  pur-  paet  iit. 
chaser  for  a  specific   performance    of  the  contract,  the — ■J^^_ 
defendant  is  entitled  to  have  the  action  dismissed,  if  it^tbe 
appear  that  the  plaintiff  cannot  make  out  to  the  land  a  ^btrom 
title  free  from  reasonable  doubt.     The  defendant  may 
have  the  action  thus  dismissed  at  the  trial,  provided  the 
defect  in  title  has  been  prominently  put  forward  in  the 
pleadings,  and  the  Court  can  then  decide  the  question/ 
or  even  where  the  objection  appears  on  the  evidence  at 
the  trial,  and  is  a  different  objection  from  that  on  which 
the  defendant  had  relied.2     But  the  question  more  usually 
arises  after  the  reference  of  title  has  been  made. 

§  860.     The  old  practice  of  the  Court  of  Chancery,  in  Former 
all  cases  of  dispute  as  to  the  title  of  the  estate  sold,  was  pra ''"' 
to  decide  either  for  or  against  the  validity  of  the  title, 
and  either  to  compel  the  purchaser  to  take  it  as  good,  or 
to  dismiss  the  bill  on  the  score  of  its  being  bad.3   But  the 
case  of  Marloiv  v.  Smith*  before  Jekyll  M.B.,  followed  Present 
by  Shapland  v.  Smith,5  before  Lord  Thurlow,  established  ™ ' 
the  practice  of  allowing  a  class  of  titles  which,  without 

1  Lucas  v.  James,  7  Ha.  418,  425.  the  first  case  in  which  the  later  rule 

2  Baskcomb  v.  Phillips,  29  L.  J.  had  prevailed  :  but  in  Sloper  v.  Fish, 
Ch.  380  ;  6  Jivr.  N.  S.  363.  2  V.  &  B.  149,  Grant  M.R.  referred 

3  See  1  Bro.  C.  C.  76  n.  to  the  earlier  case,  and  stated  that 

4  g  p.  Wms.  198.  the  rule  in  question  had  been  re- 
6  1  Bro.  C.  C.  75.     Lord  Eldon  peatedly  acted  on  by  Lord  Hard- 
was  in  the  habit  of  treating  this  as  wicke. 
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part  in.  affirming  them  to  be  bad,  the  Court  considered  so  doubtful 

— 'XYU1'  as  that  it  would  not  compel  a  purchaser  to  take  them.1 

observa-        §  861.     Lord  Eldon,  though  feeling  himself  bound  to 

the  rule,    adhere  to  this  as  an  established  rule,  on  more  than  one 

occasion  expressed  his  dissent  from  it  on  principle,  and 

bewailed  the  great  mischiefs  which  had  resulted  from  it.2 

But  such  expressions  of  opinion  did  not  shake  the  rule  : 

and  it  has  been  recognized  by  the  House  of  Lords  as  one 

of  the  established  rules  of  a  Court  of  Equity.3 

Argu-  8  862.     Against  the  rule  it  has  been  urged  that  it  is 

m&irts 

against  logically  absurd,  as  well  as  practically  injurious ;  for 
the  rule,  every  title  is  good  or  bad,  and  if  so,  the  Court  ought  to 
know  nothing  of  a  doubtful  title.  For  the  rule  it  has 
been  urged  in  effect  that,  having  regard  to  the  nature  of 
an  action  for  specific  performance,  the  rule  in  question  is 
necessary  in  point  of  practical  justice,  and  correct  in 
reasoning.  It  must  be  remembered  that  the  judgment 
of  the  Court  in  such  an  action  is  in  personam  and  not 
in  rem ;  that  it  binds  only  those  who  are  parties  to  the 
action,  and  those  claiming  through  them,  and  in  no  way 
decides  the  question  in  issue  as  against  the  rest  of  the 
world ;  *  and  that  doubts  on  the  title  of  an  estate  are 
often  questions  liable  to  be  discussed  between  the  owner 
of  the  estate  and  some  third  person  not  before  the  Court, 
and  therefore  not  bound  by  its  decision.5  If  therefore 
there  be  any  reasonable  chance  that  some  third  person 
may  raise  a  question  against  the  owner  of  the  estate  after 
the  completion  of  the  contract,  the  Court  may  consider 
this  to  be  a  circumstance  which  renders  the  bargain  a 
hard  one  for  the  purchaser,  and  one  which  in  the  exercise 
of  its   discretion   it   will  not   compel  him  to  execute. 

1  See  also  Cooper  v.  Denne,  4  Bro.       thumberland,  1  J.  &  W.  568. 

C.  C.  80 ;  S.  C.  1  Ves.  Jun.  565 ;  Shef-  »  See  per  Lord  Westbury  in  Parker 

field  v.  Lord  Mulgrave,  2  Ves.  Jun.  v.  Tootal,  11  H.  L.  C.  at  p.  158. 

526  ;    Boake  v.  Kidd,  5  Ves.  647  ;  4  See  per  Jessel  M.E.  in  Osborne 

Willcox  v.  Bellaers,  T.  &  E.  491.  to  Bowlett,  13  Ch.  D.  at  p.  781. 

2  In   Vancouver  v.  Bliss,  11  Ves.  5  See  per  Turner  V.C.  in  Glass  v. 
465,  and  in  Jerroise  v.  Duke  of  Nor-  Richardson,  9  Ha.  at  p.  701. 
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Though  every  title  must  in  itself  be  either  good  or  bad,  vam.-  iii. 
there  must  be  many  titles  which  the  Court  cannot. pro-  — '  "'" 
n  ounce  with  certainty  to  belong  to  either  of  these  cate- 
gories in  the  absence  of  the  parties  interested  in  support- 
ing both  alternatives,  and  without  having  heard  the 
evidence  they  might  have  to  produce,  and  the  arguments 
they  might  be  able  to  urge  :  and  it  is  in  the  absence  of 
these  parties  that  the  question  is  generally  agitated  in 
proceedings  for  specific  performance.  The  Court,  when 
fully  informed,  must  know  whether  a  title  be  good  or 
bad ;  when  partially  informed,  it  often  may  and  ought 
to  doubt. 

8  863.     It   is   by   no   means   easy   to  express  what  Amount 

-    ,       -,   ,  .  ,  ,  .     ,  of  doubt. 

amount  ot  doubt  upon  a  point  there  must  be,  to  induce 
the  Court  to  refuse  specific  performance  :  and  this 
difficulty  has  been  increased  by  the  ebb  and  flow  of 
judicial  opinion  and  decision  for  and  against  the  rule, 
which  has  characterized  the  cases  of  the  last  quarter  of  a 
century.  One  mode  of  measuring  the  doubt  has  been  by 
applying  the  question,  whether  it  is  such  a  title  as  that 
the  Judge  himself  would  lend  his  own  money  upon  it. 
The  Court  "  has  almost  gone  the  length,"  said  Lord 
Eldon,  "  of  saying  that  unless  it  is  so  confident  that  if  it 
had  95,000i.  to  lay, out  on  such  an  occasion,  it  would 
not  hesitate  to  trust  its  own  money  on  the  title,  it  would 
not  compel  a  purchaser  to  take  it."  ' 

§  864.  In  another  case,  Lord  Eldon  put  the  question  Market- 
for  the  Court  as  being,  "  whether  the  doubt  is  so  reason-  a 
able  and  fair,  that  the  property  is  left  in  his  (the  pur- 
chaser's) hands  not  marketable  :  " 2  but  a  marketable 
title  being  "  one  which,  so  far  as  its  antecedents  are 
concerned,  may  at  all  times  and  under  all  circumstances 
be  forced  on  an  unwilling  purchaser,"  3  the  observation 

1  In  Jervoite  v.  Duke  of  Northmn-  -  In  Lord  Braybrolce  v.  InsJdp,  8 

hf-rlaud,  1   J.  &  W.   569.     See  also  Ves.  428. 

Sheffield  v.   Lord   Mulgrare,  2  Ves.  3  Per  Turner  V.C.    in  Pyrto  v. 

Jim.  526  ;  per  Turner  V.C.  in  Pydr  JFtiddiiirjliam,  10  Ha.  8. 
v.  Waddhujlwm ,  10  Ha,  9. 
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though 
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favour  of 

title. 


seems  not  much  to  assist  us  in  measuring  how  great  the 
doubt  must  be. 
Formerly  8  865.  It  was  formerly  held  that,  though  the  Court 
might  entertain  an  opinion  in  favour  of  the  title,  yet  if  it 
were  satisfied  that  that  opinion  might  fairly  and  reason- 
ably be  questioned  by  other  competent  persons,  it  would 
refuse  specific  performance.  Thus,  in  a  case  before 
Leach  V.C.,  he  expressed  the  strong  inclination  of  his 
opinion  to  be  in  favour  of  the  title,  and  yet  refused  the 
relief  sought  by  the  plaintiff ; *  and  in  the  case  of  Pyrhe 
v.  Waddingham,2  in  which  Turner  V.C.  discussed  the 
subject  now  before  us,  he  expressed  an  opinion  in  favour 
of  the  title,  but  nevertheless  dismissed  the  vendor's  bill 
with  costs.  For  this  reason  it  was  held  that  the  Court 
would  not  force  a  title  on  a  purchaser  in  opposition  to 
the  decision  of  another  Court,  though  it  might  think 
that  decision  to  be  wrong.3  Accordingly  the  Court  of 
Appeal  in  Chancery  in  one  case  dismissed  an  appeal, 
though  thinking  the  title  good,  on  the  ground  of  the 
opinion  of  the  Judge  below  :  4  though  the  same  measure 
of  deference  was  not  extended  to  the  opinion  of  a  con- 
veyancing counsel  of  the  Court.5 

§  866.  But  these  cases  cannot  now  be  relied  on ;  for, 
since  the  case  of  Pyrke  v.  Waddingham,  there  have 
been  something  like  a  reaction  against  that  case,  and  a 
tendency  to  lessen  the  area  of  doubt  as  regards  titles. 

The  very  same  title  which  Turner  V.C.  refused  to  force 
on  a  purchaser  in  Pyrke  v.  Waddingham,  was  forced 
on  another  purchaser  by  Lord  Eomilly  M.R.,  not  on  the 
ground  that  the  principles  laid  down  in  that  case  were 
erroneous,  but  that  they  did  not  justify  the  decision.6 


Present 
tendency 
of  the 
Court. 


1  Price  v.  Strange,    6  Mad.   159, 
164. 

2  10  Ha.- 1  ;  of.  Rogers  v.   Water- 
house,  4  Drew.  329. 

3  Rose  v.  Calland,  5  Ves.  186. 

4  Collier  v.  McBean,  L.   R.  1  Ch. 
81  ;  and  see  Hamilton  v.  Buchnaster, 


L.  R.  3  Eq.  323. 

*  Hamilton  v.  Buclcmaster,  L.  R.  3 
Eq.  323. 

6  Mullings  v.  Trinder,  L.  R.  10 
Eq.  449.  See  also  Bull  v.  Hutchens, 
32  Beav.  615  (lis  pendens),  and  Wricj- 
ley  v.  Sykes,  21  Beav,  337,     See  also 
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§  867.     And  so  as  regards  the  decision  of  an  inferior  paet  in. 
Court ; — the  Judges  of  the  Court  of  Appeal  have  held  — '— — - 
that  they  are  in  no  wise  bound  by  such  decisions,  and  0f  inferior 
that  where  they  consider  that  there  is  no  reasonable  doubt,    omt" 
the  adverse  decision  of  the  inferior  Court  will  not  be  a 
sufficient  reason  to  refuse  the  plaintiff  relief.1 

§  868.  "With  respect  to  the  common  cases  ofi'°rdst. . 
doubtful  title,"  said  Lord  St.  Leonards,  "  I  cannot  agree  view, 
with  the  proposition,  that  an  unfavourable  decision  in  the 
Court  of  inferior  jurisdiction  renders  the  title  doubtful. 
The  Judge  of  the  superior  Court  would  still  be  bound 
to  exercise  his  own  discretion  and  decide  according  to 
his  own  judgment." 2  This  language  has  been  cited 
with  approval  by  the  Court  of  Appeal  in  Chancery  in 
England.3 

§  869.  The  doubt  which  may  prevent  the  Court  Nature 
from  compelling  the  purchaser  to  accept  a  title  may  be  a  doubt. 
doubt  either  of  law  or  of  fact ;  and,  as  to  law,  it  may  be 
connected  with  the  general  law  of  the  realm,4  or  with  the 
construction  of  particular  instruments  ; 5  and,  as  to  fact, 
it  may  be  in  reference  to  facts  appearing  on  the  title,  or 
to  facts  extrinsic  to  it.6  Again,  it  may  be  about  a  matter 
of  fact  which  admits  of  proof,  but  has  not  been  satis- 
factorily proved,7  or  about  such  a  ma/tter  as  from  its 
nature  admits  of  no  satisfactory  proof,  as  the  negative 

Highgate  Archway  Co.  v.  Jetties,  L.  p.  V81.     Consider  Cook  v.  Dawson,  3 

R,  12  Ec[.  9  ;  Bell  v.  Eoltby,  L.  E,  De  G.  F.  &  J.  at  p.  130. 

15  Eq.  at  p.  193  ;  Austin  v.  Tainuy,  3  In  Beioley  v.  Carter,  L.  R.  4  Ch. 

L.  R.  2  Ch.  143  ;  Osborne  to  Rowlttt,  at  pp.  236,  240. 

13  Ch.  D.  774,  781  ;   Wise  v.  Piper,  4  Sloper  v.   Fish,  2  V.  &  B.  145  ; 

ib.  848  855.  Blosse  v.  Lord  Clanmorris,  3  Bli.  62  ; 

1  Beioley  v.   Carter,  L.  E.  4  Cli.  but  as  to  this  see  §§  770,  771. 

230  ;  Alexander  v.  Mills,  L.  R.  6  Ch.  5  Lincoln    v.  Arcedechie,  1   Coll. 

124  ;  Radford  v.  Willis,  L.  R.  7  Ch.  38  ;  Bristol!)  v.   Wood,  1  Coll.  480  ; 

7  reversing  S.  C.  L.  E.  12  Eq.  105.  per  Turner  V.C.  in  Pyrlce  v.  Wadding- 

-  Sluppard  v.  Doolan,  3  Dr.  &  War.  ham,  10  Ha.  9. 

at  p.  8.     See  too  per  Jessel  M.R.  in  6  Id. 

Osborne    to   Sowlett,   13   Ch,   D.   at  7  Smith  v.  Death,  5  Wad.  371. 

c  o  2 
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Cases  in 

which 

Court 

would 

consider 

title 

doubtful, 


i.  Proba- 
bility of 
litigation 
great. 


paut  ill.  proposition  that  there  was  no  creditor  of  the  vendor 

1 capable  of  taking  advantage  of  an  act  of  bankruptcy.1 

§  870.  It  is  not  easy  to  give  any  perfect  classification 
of  the  doubts  which  would  and  of  those  which  would  not 
prevail  with  the  Court,  but  the  following  attempt  may 
not  be  useless.  The  Court  would,  it  is  conceived,  con- 
sider the  title  doubtful  in  the  following  cases  : — 

(i.)  Where  the  probability  of  litigation  ensuing 
against  the  purchaser  in  respect  of  the  matter  in 
doubt  is  considerable,  or,  as  it  was  put  by  Alderson  B., 
where  there  is  "a  reasonable  decent  probability  of 
litigation."  The  Court,  to  use  a  favourite  expression, 
will  not  compel  the  purchaser  to  buy  a  lawsuit.3 

(ii.)  Where  there  has  been  a  decision  by  a  Court  of 
co-ordinate  jurisdiction  adverse  to  the  title  or  to  the 
principle  on  which  the  title  rests,  though  the  Court 
thinks  that  decision  wrong.4 

(iii.)  Where  there  has  been  a  decision  in  favour  of 
the  title  which  the  Court  thinks  wrong.5 

(iv.)  Where  the  title  depends  on  the  construction  and 
legal  operation  of  some  ill-expressed  and  inartificial  in- 
strument, and  the  Court  holds  the  conclusion  it  arrives 
at  to  be  open  to  reasonable  doubt  in  some  other  Court.15 
(v.)  Where  the  title  rests  on  a  presumption  of  fact 
of  such  a  kind  that  if  the  question  of  fact  were  before 
a  jury,  it  would  be  the  duty  of  the  Judge  not  to  give 
a  clear  direction  in  favour  of  the  fact,  but  to  leave  the 
jury  to  draw  their  own  conclusion  from  the  evidence. 
To  this  principle  we  may  probably  refer  many  of 
those  cases  where  a  doubt  as  to  a  fact  has  prevailed ; 


ii.  Past 
adverse 
decision 
doubted, 


iii.  Past 
favourable 
decision 
doubted. 

iv.  Con- 
struction 
of  inarti- 
ficial in- 
strument. 

v.  Title 
resting  on 
presump- 
tion of 
doubtful 
fact. 


1  Lowes  v.  Lush,  14  Ves.  547. 

2  In  Oattell  v.  Gorrall,  4  Y.  &  C. 
Ex.  237. 

3  Price  v.  Strange,  6  Mad.  159, 
165  ;  Sharp  v.  Adcoclc,  4  Russ.  374  ; 
Heseltine  v.  Simmons,  6  W.  R.  268  ; 
Pegler  v.  White,  33  Beav.  403.  Con- 
sider Potter  v.  Parry,  7  W.  R,  182  ; 


Burnett  v.  Firth,  15  W.  R.  546. 

4  Per  Lord  Romilly  M.R.  in  Mid- 
lings  v.  Trinder,  L.  R.  10  Eq.  at 
p.  454. 

5  Id. 

6  Per  James  L.J.  in  Alexander  v. 
Mills,  L.  R.  6  Ch.  at  P.  132, 
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as  where  the  title  depended  upon  proof  that  there  was  pabt  in. 

ti  cii  xviii. 

no  creditor  who  could  take  advantage  of  an  act  of  bank- 

ruptcy  committed  by  the  vendor :  1  or  where  the  title 
depended  upon  the  absence  of  notice  of  an  incumbrance, 
of  which  absence  the  vendor  produced  some  evidence,2 
or  upon  the  presumption  arising  from  mere  possession.3 

And  it  may  be  noticed  that  the  Court  will  not  allow  a  voluntary 
voluntary  settlor  to  force  on  an  unwilling  4  purchaser  a  plaintiff. 
title  depending  on  the  invalidity  of  the  settlement.5  "  One 
difficulty  in  the  way  of  assisting  him,"  said  Lord  Eldou, 
"  is,  that  he  has  no  equity  to  defeat  the  act  which  he  has 
done  himself :  but  another  consideration  which  has 
weighed  in  such  cases  is,  that  if  you  compel  a  purchaser 
to  take  an  estate  at  the  instance  of  such  a  man,  you 
cannot  be  quite  sure  that  there  may  not  have  been  some 
intermediate  acts,  which  by  matter  ex  post  facto  may 
have  made  the  settlement  good  which  in  its  origin  was 
not  good."  6 

(vi.)  "Where  the  circumstances  amount  to  presump-  -n.  Vrc- 

,  ,  ,  M  i      •      \  •  i  ',  sumption 

tive  (though  not  necessarily  conclusive;   evidence  oi  of  fact 
a  fact  fatal  to  the  title  ;  as,  e.g.,  that  the  exercise  of  a  title.  ° 
power  under  which  the  vendor  claimed  was  a  fraud 
upon  the  power.7 
8  871.     On  the    contrary   it    is    conceived   that   the  cases 

-in.  n  ..,.„..     where 

Court  would  consider  the    title  not  to   be  doubtful  m  court 

„       n  />    n  •  WOUld 

any  of  the  following  cases  ;  viz.  : —  notcon- 

(i.)  Where    the    probability   of   litigation   ensuing  f^^ 
against  the  purchaser  in  respect  of  the  doubt  is  not  i  Proba- 

1  Lowes  v.  Lush,  14  Ves.  547.  294.  See  too  Clarke  v.  JVillott,  L.  B, 

"  Freer  v.  Hesse,  4  De  G.  M.  &  G.  7  Ex.  313.     For   an  instance  of  a 

405  decree  fur  specific  performance,  not- 

:<  Eyton  v.  Dirh-ii,  4  lJri.  303.  withstanding  a  previous  voluntary 

4  Peter  v.  Nirulh,  L.    R.  11  Fj[.  grant,  at  the  suit  of  a  purchaser,  see 

ooi  Rosher  v,    Williams,  L.   B-.  20  Eq. 

s'ttmith  v.  Garhwl,  2  Mer.  123  ;  210, 

Bvrhc  v.  Dawsmi,  St.  Leon.  Vend.  ?  W«r<h  v.  Dixon,  28  L.  J.  Cli. 

592  ;  Clarice  v.  WilloU,  L.  E.  7  Ex.  31.")  ;  H.  C.  s.  n.  IVarJa  v.  Dickson 

313. 
6  In  Johnson  v.  Lcrjard,  T.  &  E. 


7  W.  K.  lfe 
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Part  III. 

Gh.  xviii. 

liility  of 

litigation 

small. 


ii.  Past 
adverse 
decision 
wrong. 

iii.  Ques- 
tion de- 
pendant 
on  general 
law. 


iv.  Where 
general 
rule  of 
construc- 
tion. 


v.  Where 
presump- 


great,  the  Court,  to  use  Lord  Hardwicke's  language 
in  one  case,  "  must  govern  itself  by  a  moral  certainty, 
for  it  is  impossible  in  the  nature  of  things,  there  should 
be  a  mathematical  certainty  of  a  good  title."  l  Ac- 
cordingly, in  the  case  before  Lord  Iiardwicke,  his 
Lordship  enforced  specific  performance,  although  there 
was  a  reservation  of  mines,  because  the  Court  was 
satisfied  that  there  was  no  subject-matter  for  the 
reservation  to  act  upon,  or  that  all  legal  right  to 
exercise  it  had  ceased.2  And  in  another  case,  Lord 
Eomilly  M.K.  forced  on  an  unwilling  purchaser  a  title 
depending  on  the  validity  of  a  purchase  by  a  solicitor 
from  his  client,  on  proof  of  the  validity  of  the  trans- 
action, though  given  in  the  absence  of  the  client,  who, 
it  was  urged,  might  possess  other  evidence  and  ulti- 
mately set  aside  the  sale.3 

(ii.)  Where  there  has  been  a  decision  adverse  to  the 
title  by  an  inferior  Court,  which  decision  the  superior 
Court  holds  to  be  clearly  wrong.4 

(iii.)  Where  the  question  depends  on  the  general 
law  of  the  land.  "  As  a  general  and  almost  universal 
rule,  the  Court  is  bound  as  much  between  vendor  and 
purchaser,  as  in  every  other  case,  to  ascertain  and  so 
determine  as  it  best  may  what  the  law  is,  and  to 
take  that  to  be  the  law  which  it  has  so  ascertained 
and  determined."  5 

(iv.)  Where  the  question,  though  one  of  construc- 
tion, turns  on  a  general  rule  of  construction,  unaf- 
fected by  any  special  context  in  the  instrument,  and 
the  Court  is  in  favour  of  the  title.6 

(v.)  Where    the   title   depends  on  a  presumption, 


1  In  LyddaM  v.  Weston,  2  Atk. 

2  See,  as  to  this  case,  per  Grant 
M.R.  in  Sen) nan  v.  Vawdrey,  16  Ves. 
393 ;  Martin  v.  Cotter,  3  Jon.  &  L. 
496. 

3  Spunccr  v.  Tojihcuii,  22  Beav. 
573.     See  too  Falkner  v.  Equitable 


Reversionary  Society,  4  Drew.  352. 

4  Supra,  §  867. 

5  Per  James  L.J.  in  Alexander  v. 
Mills,  L."R.  6  Oh.  at  pp.  131-2 ;  Forster 
v.Abraham,Jj.'R.  17  Eq.351 ;  Osborm 
to  Rowlett,  13  Oh.  D.  774. 

6  Radford  v.  Willis,  L.R.  7  Cli.  7. 
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provided  it  be  such,  that  if  the  question  were  before  paet  in. 
a  jury,  it  would  be  the  duty  of  the  Judge  to  give 
a  clear  direction  in  favour  of  the  fact,  and  not  to  favour  of 
leave  the  evidence  generally  to  the  consideration  0fUiefact" 
the  jury.1  So  where  the  recital  of  deeds  raised  the 
presumption  that  they  contained  nothing  adverse 
to  the  title,  the  mere  loss  of  the  deed,  where 
the  title  was  fortified  by  sixty  years'  undisputed 
possession,  was  held  not  to  create  a  reasonable  doubt  :2 
and  so  again,  where  the  validity  of  a  title  depended 
on  no  execution  having  been  taken  out  under  certain 
judgments,  between  the  27th  September,  1769,  and 
the  23rd  May,  1770,  and  nothing  was  shown  to  have 
been  done  which  could  be  referred  to  such  an  exe- 
cution, the  Court  considered  the  title  good.3  To  this 
head  may  perhaps  be  referred  the  fact  that  the  Court 
will  (except  at  the  suit  of  the  settlor)4  compel  spe- 
cific performance  of  a  title  depending  on  the  invalidity 
of  a  voluntary  conveyance  as  against  a  purchaser  for 
valuable  consideration  without  notice,5  the  Court,  as 
it  seems,  acting  on  the  presumption  of  the  convey- 
ance not  having  been  rendered  valid  by  subsequent 
dealings. 

(vi.)  Where  the  doubt  raised  rests  not  on  proof  vi.  Sus- 
or  presumption  but  on  a  suspicion  of  mala  fides.  maUficks. 
This  point  has  given  rise  to  some  diversity  of  opinion. 
In  Hartley  v.  Smith  6  the  title  depended  on  a  deed 
of  grant  of  chattels,  containing  a  stipulation  for  the 
grantor's  continuing  conditionally  in  possession  ;  and 
Leach  V.C.,  Avithout  deciding  whether  such  a  deed 
was  in  itself  fraudulent  and  an  act  of  bankruptcy, 
declined  to  force  the  title  on  the  purchaser,  on  the 

1  Emery  v.  GrococJc,  6  Mad.  54  ;  "  tinpra,  §§  387,  448,  870. 
Barnwell  v.  Harris,  1  Taunt.  430.  6  Batterfield  v.   Heath,   15   Beav. 

2  Prosser  v.    Watts,   6   Mad.   59 ;  408  ;    Ba.dle    v.   Mitchell,   18   Ves. 
Magennis  v.  Fallon,  2  Moll.  561.  100. 

3  Causton  v.  Macklew,  2  Sim.  242.  6  Buck,  Bankr.  C.  368, 


observed 
upon 
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pabt  in.      ground  that  its  validity  depended  on  its  being  made 

— - upon    good    consideration   and  bond  fide,    and   that 

these  were  circumstances,  the  existence  of  -which  the 
purchaser  had   no    adequate  means    of   ascertaining. 
"  My  opinion  therefore  is,"  said  the  Vice-Chancellor, 
"that  a  Court  of  Equity  ought   not  to  compel  this 
purchaser  to  accept  this  title ;  because  assuming  the 
deed  not  to  be  fraudulent   ex  facie,  it  still  may  be 
avoided  by  circumstances  extrinsic,  which  it  is  neither 
in  the  power  of  the  purchasers  or  of  this  Court  to 
reach."  > 
Dictum  of       §  872.     This  dictum  seems  to  allow  no  room  to  the 
v.c.         presumption  of  bona  fides,  and  to  make  the  possibility 
of  fraud  in  extrinsic  facts  a  sufficient  objection  to  the 
title :    accordingly,  it  has  not  been  accepted  in  all  its 
generality.      It  "must    not,"  said  Alderson  B.  of   this 
dictum,  "  be  pushed  to  the    farthest  extent  which  the 
words  will  possibly  bear  : " 2  and  accordingly,  that  Judge 
held  good  a  title  under  a  deed  which  extrinsic  evidence 
might  have  shown  to  be  invalid,  as  comprising  all  the 
property  of  the  grantor,  or  as  made  to  give  a  fraudu- 
lent   preference    to    some  creditors    over  ■  others,    or   as 
made    in    contemplation   of   bankruptcy,  because  there 
was  no  ground  apparent  for  making  any  of   these  ob- 
jections to  it.3 
Grem  v.        S  873.     In  Green  v.  Pulsford 4  the  vendor  claimed 
under  an  appointment  made  by  a  husband  and  wife  to 
their  eldest  daughter,  under  a  settlement   which   gave 
them  successive   life    estates,   with   remainder   to   their 
children  as  they  should  appoint,  and  in  default  of  ap- 
pointment between  such  children ;  and  the  parents  had 
incumbered  their  life  interests,    and    shortly   after   the 
appointment,  they  and  their  daughter  executed  a  mort- 


1  P.   380.      See  also    Eusmdl   v.  3  Caltdl  v.  Cunall,  4  Y.  &  C.  Ex. 
Mendham,  6  Mad.  373.                              228. 

2  4  Y.  &  C.  Ex.  236.  4  2  Beav.  71. 
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gage :  these  were  circumstances  which  might  create  in  citfxvm.' 
every  one's  mind  a  suspicion  that  the  appointment  was  a 
fraud  on  the  settlement,  and  that  was  strengthened  by  a 
notice  from  a  younger  son  to  the  purchaser  not  to  com- 
plete, and  that  the  appointment  was  such  a  fraud  :  but 
inasmuch  as  the  notice  alleged  no  facts,  and  gave  no  in- 
formation not  apparent  on  the  abstract,  and  was  not 
followed  up  by  any  proceedings,  the  Court  considered 
that  the  title  was  not  open  to  any  sufficient  doubt,  and 
forced  it  on  the  purchaser.  In  an  earlier  case,  where 
there  were  somewhat  similar  grounds  for  suspecting  the 
bona  fides  of  an  appointment,  Lord  Eldon  pursued  the 
same  course,  and  enforced  specific  performance.1 

§  874.     In  another  case,  the  purchaser  showed  that  Aicmndn- 
the  title  was  made  under  a  sale  by  newly  appointed v' 
trustees  to  a  person  who  had  previously  bought  the  inte- 
rest of  the  tenant  for  life,   and  who  eighteen  months 
afterwards  made  a  profit  on  his  purchase  ;  but  the  Court 
held  these  circumstances  immaterial.2 

§  875.  Again,  a  purchaser  is  not  entitled  in  the  mic 
absence  of  circumstances  of  suspicion  to  refuse  a  title  ™jj" 
made  under  a  will,  because  the  will  has  not  been  proved 
against  the  heir  or  he  does  not  join  :3  so  that  Avhere, 
during  a  litigation  of  thirteen  years,  no  question  had  been 
raised  impeaching  the  validity  of  the  will,  and  a  person 
who  had  claimed  under  another  will  had  withdrawn  from 
all  contention  against  the  one  first  mentioned,  Lord  Hath- 
erley  (then  Wood  V.C.)  compelled  the  purchaser  to  take 
a  title  under  the  will.4 

§  876.     Where  the  Court  comes  to  the  conclusion  that  costs. 
a  good  title  can  be  made  it  generally  orders  the  purchaser 

1  M'Queen  v.  Farquhar,  11  Ves.  3  Coltoii  v.  Wilson,  3  P.  Wins. 
467.  See  also  Grove  v.  Bastard,  2  190  ;  p.r  Lord  Eldon  in  Morrison  v. 
Ph.  619  ;  S.  C.  1  De  G.  M.  &  G.  60  ;  Arnold,  10  Ves.  670  ;  Wchhxll  v. 
mid    Be  Hindi's  Charily,  L.  II.   10  Nicoti,  17  JJeav.  160. 

]i:i   5.  '  M'C'ulloch  v.    Gregory,  3  K.   & 

2  Alexander  v.  Hills,  L.  K.  6  Ch.      J.  12. 
124. 
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Part  in.  to  pay  the  costs  of  the  litigation,  so  as  to  assure  his  title 

-  and  show  that  the  Court  entertains  no  doubt  upon  it.1 
Bringing        8  877.     Eecent  legislation  affords  machinery  under 

in  adverse  .  ° 

claimant,  which,  in  some  cases  at  least,  the  person  making  an 
adverse  claim  may  be  brought  into  the  litigation,  and 
that,  which  in  his  absence  might  have  remained  doubtful, 
may  receive  judicial  determination.  It  seems  worthy  of 
consideration  whether  this  principle  could  not  be  further 
extended. 

Land  §  878.     By  the  Land  Transfer  Act,  1875  (88  k  39 

Transfer  °  J  '  x 

Act,  1875,  Vict.   c.  87),  s.  93,  it  is  enacted  that  "  Where  a  suit  is 

ti.  93, 

instituted  for  the  specific  performance  of  a  contract 
relating  to  registered  land  or  a  registered  charge,  the 
Court  having  cognizance  of  such  suit  may  by  summons, 
or  by  such  other  mode  as  it  deems  expedient,  cause  all  or 
any  parties  who  have  registered  estates  or  rights  in  such 
land  or  charge,  or  have  entered  up  notices,  cautions,  or 
inhibitions  against  the  same,  to  appear  in  such  suit  and 
show  cause  why  such  contract  should  not  be  specifically 
performed,  and  the  Court  may  direct  that  any  order  made 
in  such  suit  shall  be  binding  on  such  parties  or  any  of 
them."  2 
judica-         §  879.     Again,  by  the  Rules  of  the  Supreme  Court, 

tUl'G  ACtj 

1875,        where  it  appears  to  the  Court  or  a  Judge  that  a  question 
17.   "   in  the  action  should  be  determined,  not  only  as  between 


r. 


the  plaintiff  and  defendant,  but  as  between  the  plaintiff, 
defendant,  and  any  other  person,  or  between  any  or 
either  of  them,  the  Court  or  a  Judge  may  on  notice  being 
given  to  such  last-mentioned  person  make  such  order  as 
may  be  proper  for  having  the  question  so  determined.3 
Special  §  880.     In  a  case  where  parties  stated  facts  in  the 


case. 


1  Per  Jessel  M.R.  in  OAome  to  purchaser  was  "  excused  "  from  pay- 

Iloiddt,  13  Ch.   D.  at  p.   798  ;    cf.  ing  costs. 

Micholls  v.  Corbett,  34  Beav.  at  pp.  2  See  infra,  §  1110. 

381—2;  Hood  v.   Lord  Barrington,  3  Ord.  XVI.  r.  17.     See  too  Rules 

L.   R.  6  Ecp  at  p.  224  ;  Woods  v.  17,  21  of  the  same    Order,    supra, 

Hyde,  10  W.  R.  at  p.  340.     In  Bad-  §  168. 
ford  v.  Willis  (L.  R.  7  Ch.  7, 11)  the 
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form  of  a  special  case,  and  required  the  opinion  of  the  paet  in. 

Court  whether  on  these  facts  a  good  title  was  shown,  the 

Court  declined  to  consider  the  question  of  the  title  being 
doubtful :  it  confined  itself  to  the  question  asked,  whether 
or  no  a  good  title  was  shown.1 

1  Governors    for     Relief   of   Poor  ss.  2, 18,  the  procedure  tinder  which 

IVidnos  of  Clergymen,  &c.  v.  Sutton,  has  been  superseded  by  that  under 

27  Beav.  651,  a  case  under  Sir  Geo.  Ord.  XXXIV.  (see  especially  rule  7). 
Turner's  Act  (13  &  14  Vict.  c.  33), 


CHAPTER  XIX. 

OF    FAILURE    OF   THE    CONSIDERATION. 

rnTTx?x1-      §  881.     IT  wu*  ^JC  necessary  to  inquire  under  what 
-(       circumstances  events  which  either  determine  the  existence 

Events 

affecting    0f  the  subject-matter  of  the  contract  or  essentially  affect 

the  sub-  J  J 

jei-t-  it  will  furnish  a  defence  m  specific  performance.  Events 
affecting  the  subject-matter,  but  not  essentially,  may  give 
rise  to  a  claim  for  compensation,  but  will  not  prevent 
performance  of  the  contract. 

i.  Events  jjrivr  l.o  the  contract. 

operation  §  882.  Events  may  happen  before  the  conclusion  of 
cYcuts.1  a  contract  which  may  either  (1)  determine  the  existence 
of  its  subject-matter,  or  (2)  materially  affect  such  subject- 
matter.  The  former  class  of  events  do  not,  properly 
speaking,  avoid  the  contract,  but  prevent  its  ever  arising, 
on  the  ground  of  the  common  mistake  :  the  latter  class 
of  events  give  the  party  injuriously  affected  a  right  to 
avoid  the  contract.1 

mMimck       &  883.     In  one  case,  the  contract  was  for  the  sale  of 

v-  (rid-  ■>  .     .     .  ,' 

dings.  an  estate  m  fee  in  remainder  on  an  estate  tail :  a  convey- 
ance had  been  executed  and  a  bond  given  for  payment  of 
the  purchase-money,  when  it  was  discovered,  for  the  first 
time,  that  at  the  time  of  the  sale  no  such  remainder 
existed,  the  tenant  in  tail  having  previously  suffered  a 
recovery :  the  Court  rescinded  the  contract,  and  ordered 
the  bond  to  be  delivered  up  and  repayment  to  be  made  of 
all  interest  which  had  been  paid  on  it.2 

1  Consider  rrichard  v.  j\flrrhcnlls,       K.  S.  C>22. 
etc.  Life  Assurance   Hoddy,  3  C.  13.  :  Hitchcock  v.  Uiddiiujs,  4  Pri,  135. 
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§  884.     In  another  case,  where,  in  order  to  preserve   Part  ttt. 
the  timber  on  an  entailed  estate  from  being  cnt  down  by 


the  assignee  in  the  insolvency  of  a  tenant  for  life,  the  v.V'm 
owner  of  the  next  life-estate  and  the  tenant  in  tail  con- 
tracted with  the  assignee  that  he  should  be  deemed  to  be 
entitled  to  the  timber  as  if  it  had  been  cut  down  and 
carried  away  by  him  on  a  specified  day  prior  to  the  con- 
tract, but  should,  not  actually  cut  it  before  another  speci- 
fied day ;  and  at  the  time  when  this  contract  was  made, 
the  insolvent  was  dead,  but  no  party  to  the  contract  was 
aware  of  that  fact  :  the  Court  of  Appeal  declined,  on  the 
grounds  of  mistake  and  absence  of  consideration,  to  en- 
force the  contract. ' 

§  885.  Again,  where  a  contract  for  the  sale  and  Emma- 
purchase  of  shares  in  a  company  was  entered  into  at  a 
time  when  in  fact,  though  neither  vendors  nor  purchaser 
knew  it,  a  petition  for  winding  up  the  company  had 
been  presented,  the  Court  of  Appeal  refused  to  enforce, 
the  contract.2 

§  886.     A  contract  relating  to  a  chattel  implies,  at  ncstmc- 
Common  Law,  the  existence  of  the  chattel  and  its  exist-  subject- 
ence  in  the  form  or  of  the  description  specified  in  the  eontraVt. 
contract,    and   consequently   an    event    destroying   the 
chattel  before  the  contract  is  concluded  puts  an  end  to 
it.     Therefore,  where  a.  contract  for  the  sale  of  a  life 
annuity   was    concluded   in   England   on    the   28  th   of 
February,  and  the  annuitant  died  in  New  South  Wales 
on  the  6th  of  the  same  month,  there  was  held  to  be  no 
contract:3  and  where  a  floating  cargo  was  sold,  and  it 
subsequently  appeared  that  at  the  time  of  the  sale  the 
captain  had  sold  the  cargo  abroad,  in  consequence  of  the 
damage  it  had  sustained  at  sea,  the  Exchequer  Chamber 
and  the  House  of  Lords  held  the  contract  to  be  incapable 

1  Cochrane  v.  Willis,  L.  R.  1  Ch.      Romilly  M.R.,  L.  R.  2  Eq.  231. 

53_  3  Strickland   v.    Turner,  7   Exch. 

2  Emnierson's    case,   L.  R.   1   Ch.      208 ;  cf.  Cochrane  y.   Willis,  L.  R,  1 
433,  reversing   the    order  of    Lord      Ch.  58, 
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paet  in.  of  being  enforced.1     But  no  warranty  being  implied  at 
— '■ — '-  Common  Law  as  to  condition,  the  sale  of  a  ship  at  sea, 
which  at  the  time  happened  to  have  been  stranded,  was 
held  binding,  for  the  subject  of  the  contract  still  con- 
tinued a  ship.2     The  impossibility  of  performing  a  con- 
tract of  which  the  subject-matter  is  extinct  would  of 
course  prevent  the  interference  of  a  Court  of  Equity  in 
these  cases,  if  on  other  grounds  it  could  give  relief.3 
The  ques-       §  887.     But  a  person  may  so  contract  as  to  preclude 
eluded  by  himself  from  raising  any  question  as  to  the  existence  or 
contract,    determination  of  the  subject-matter  at  the  time  of  the 

contract.4 
when  is  §  888.  The  question  of  the  time  at  which  the  contract 
tract  became  complete  frequently  arose  in  cases  of  sales  by  the 
complete.  Qourt  0f  Chance^  because  until  the  report  had  been 
confirmed  absolute,  or,  according  to  the  subsequent 
practice,  until  eight  days  after  the  certificate  of  the 
purchase  had  been  signed  by  the  Judge  in  Chambers, 
the  biddings  might  be  re-opened.5  In  these  cases,  the 
question  was  whether  the  contract  was  to  be  treated  as 
concluded  by  the  sale  before  the  Master  or  the  Chief 
Clerk,  subject  only  to  being  defeated  by  the  opening  of 
the  biddings,  in  which  case  the  confirmation  related 
back  to  the  day  of  sale,  and  that  day  divided  events 
prior  and  events  subsequent  to  the  contract ;  or,  on  the 
other  hand,  whether  the  contract  was  to  be  considered 
concluded  only  when  it  became  absolute  and  indefeasible 
by  the  confirmation.  In  the  case  of  Vesey  v.  Elwood,6 
Lord  St.  Leonards  decided  on  the  former  of  these  views, 
that  the  sale  transferred  the  property,  subject  only  to 
the  risk  of  its  being  opened.  This  was  the  view  of  Lord 
Eldon  also,  in  Anson  v.  Towgood,1  though  it  seems  at 

1  Couturier  v.  Hastie,  8  Ex.  40 ;  re-  375  ;  S.  C.  (s.  n.  Ranks  v.  Palling)  4 

versed  in  Cam.  Scac.  9  Ex.  102  ;  the  W.  R.  607.     See  infra,  §  1288. 
reversal  affirmed  5  H.  L.  C.  673.  D  15  &  16  Vict.  c.  80,  s.  34, 

-  Barr  v.  Gibson,  3  M.  &  W.  390.  °  3  Dr.  &  War.  74. 

3  See  infra,  §  969.  MJiW,  637, 

4  H~anks  v.  Pulling,  25  L.  J.  Q.  B, 
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variance  with,  the   previous   cases *   before   him.      The  part  hi. 

Ch  xix 

other  view  was  supported  by  the  statement  of  Lord  — -  - 
Langdale  M.R.  :— "  by  the  established  rule  of  the  Court, 
the  purchaser  is  to  be  considered  as  the  owner  of  the 
estate  from  the  date  of  the  order  confirming  the  report;'"2 
but  as  the  circumstance  which  in  this  case  gave  rise  to 
the  question  was  not  only  after  the  sale  but  after  the 
confirmation  also,  the  case  is  probably  not  of  the  same 
weight  on  the  point  now  under  discussion,  as  if  the  cir- 
cumstance had  been  after  sale  but  before  confirmation. 

§  889.     But  the  former  practice  of  opening  biddings  Sale  of 
has  now  been  discontinued  by  statute,  and  it  has  been  Auction7 
enacted  that  the  highest  bond  fide  bidder  at  the  sale,  ^  18e'! 
provided  he  shall  have  bid  a  sum  equal  to  or  higher  than 
the  reserved  price  (if  any),  shall  be  declared  and  allowed  the 
purchaser,  unless  the  Court  or  Judge  shall,  on  the  ground 
of  fraud  or  improper  conduct  in  the  management  of  the 
sale,  upon  the  application  of  a  person  interested  in  the  land, 
(such  application  to  be  made  to  the  Court  or  Judge  before 
the  Chief  Clerk's  certificate  of  the  result  of  the  sale  shall 
have  become  binding),  either  open  the  biddings,  holding 
such  bidder  bound  by  his  bidding,  or  discharge  him  from 
being  the  purchaser.3     Under  this  enactment  it  seems 
clear  that  the  purchase  is  complete  when  the  sale  at  or 
above  the  reserve  price,  if  any,  has  taken  place.4 

ii.  Events,  subsequent  to  the  contract. 

§  890.  Events  subsequent  to  the  contract  will,  in  sometimes 
some  cases,  furnish  a  defence  to  an  action  for  specific  a  defenoe- 
performance  :  in  other  cases  they  will  not. 

§  891.  Where  from  the  nature  of  the  contract  it  Where 
appears  that  the  contracting  parties  contemplated  its  subject 
fulfilment  only  in  the  event  of  the  continued  existence  -rapued 

1  Ex  parte  Minor,    11    Ves.    559  2  Robertson    v.    SMton,   12  Beav.  couditlon- 

(which  may  perhaps  be   supported  260, 265  ;  cf.  Purumore  v.  Greenslcuh; 

by  the  general  power  of  the  Court  in  1  Sm.  &  G.  541. 
dealing  with  such  contracts)  ;  Tivigg         J  30  &  31  Vict,  c.  48,  s.  7. 
V,  Fifield,  13  Ves.  517,  4  Cf.  Re  Bartlett,  16  Ch.  D.  561, 
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paet  itt.  of  some  subject-matter  or  thing,  the  contract  isVbeld  to 
— — —  be  subject  to  an  implied  condition  that  it  shall  cease 
with  the  subject-matter  or  thing  :  and  if,  before  perform- 
ance, the  thing  cease  to  exist,  the  contract  goes  with  it.1 
Contracts       §  892.     In  the  case  of  contracts  for  the  sale  of  laud, 
land'        it  has  been  laid  down  with  regard  to  events  happening 
after  their  being  signed,  that  the  question  on  whom  the 
advantage  or  loss  resulting  from  them  would  fall,  and 
whether,  therefore,  the   Court    would    enforce    specific 
performance  without  reference  to  them, — or  whether,  on 
the  other  hand,  they  might  determine  the  contract,— is 
to  be  decided  by  whether  or  not  the  title  hod  then  been 
actually  accepted.2   But  the  more  correct  doctrine  appears 
to  be  that  the  equitable  estate  passes  on  the  signature  of 
the  contract  if  there  be  a  good  title,  tin  >ugh  that  may  not 
be  shown  till   afterwards.      "It  is,"  said  Plumer  V.C. 
"the  established  doctrine  of  Equity,  that  if  a  contract  to 
purchase  is  to  1  >e  completed  at  a  given  period,  and  the 
title  is,  finally  made  out,  the  parties  continuing  in  treaty, 
and  the  purchaser  not  by  any  acts  released  from   his 
bargain,  the    estate   is    considered  as  belonging  to   the 
purchaser  from  the  date  of  the  contract,  and  the  money 
from  that  time  as  belonging  to  the  vendor."  3 
a  condi-        §  893.     Where  the  contract  is  in  its  inception  expressly 
iicr-         conditional,  the  transfer  of  the  equitable  estate  from  the 
vendor  to  the  purchaser  takes  place  not  on  the  conclusion 
of  the  contract,  but  on  its  becoming  absolute  by  the  per- 
formance of  the  condition,  and  until  that  event  tliQ  pro- 
perty sold  remains  at  the  risk  of  the  vendor.     This  is  well 
(Mntef     illustrated  by  a  case  which  was  decided  by  the  Judicial 
ihunun.     Committee  of  the  Privy  Council,  on  appeal  from  the 
Court  of  Chancery  in  Canada.     A  contract  was  entered 
into  for  a  lease  for  five  years,  from  the  1st  of  April, 
1840,  the  landlord  undertaking  to  erect  by  that  time  a 

1  Taylor  v.  Caldwell,  3  Best  &  S.  Pri.  292,  295  n.  ;  and  see  Paine  v. 

826  ;  Howell  v.  Coupland,  1  Q.  B.  D.  Mrlhr,  G  Yes.  349. 

258.  3  In  Harford  v.  Pvrrirr,  1  Mad. 

?  Wyvill    v.  Bishop  of  E.n-ter,   1  538:     See  too  infra,  §  1305  H  sty. 
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new  warehouse  on  part  of  the  ground  to  be  demised,  and  part  hi. 

6  '  Ch.  xix. 


to  put  the  old  warehouse  in  repair,  the  amount  of  rent 
to  be  determined  with  reference  to  the  amount  expended 
on  the  buildings.  The  new  building  was  not  completed, 
nor  the  old  warehouse  repaired,  on  the  1st  of  April,  but 
no  objection  was  made  by  the  intended  lessees,  who  then 
continued  to  occupy  part  of  the  premises  under  a  former 
contract.  Shortly  afterwards,  the  whole  premises  were 
destroyed  by  fire.  The  landlord  brought  a  bill  for 
specific  performance  of  the  contract,  and  for  the  de- 
fendants to  rebuild  the  premises  and  accept  a  lease.  It 
was  held,  in  the  first  place,  that  if  time  were  of  the 
essence,  it  had  been  waived  by  the  defendants,  but  that 
this  did  not  waive  the  obligation  on  the  lessor  as  to 
building,  and  that  the  defendants  were  not  bound  to 
accept  a  lease  till  that  was  performed ;  and,  in  the  second 
place,  that,  treating  the  contract  to  take  a  lease  as  a 
contract  to  purchase,  the  warehouse  was  never  purchased 
by  the  lessees  until  it  was  completed  by  the  lessor  ;  and, 
consequently,  that  until  that  was  done  it  was  not  the 
property  of  the  lessees,  nor  at  their  risk.1 

§  894.  In  the  case  of  a  contract  legal  at  the  time  it  Subse- 
was  entered  into,  but  subsequently  and  before  judgment  illegality. 
rendered  illegal  by  statute,  it  seems  to  be  clear  on 
principle  that  no  specific  performance  could  be  granted 
except  where  the  Court  could  still  execute  the  contract 
cy  prSs : 2  a  contract  thus  rendered  illegal  would  in  the 
contemplation  of  the  Court  have  become  impossible.3 

§  895.     But  when  the  contract  has  been  completely  Events 
made,  the  thing  sold  is  at  the  risk  of  the  purchaser,  who  q"besnet"t0 
must  bear  all  subsequent  losses,  and  is  entitled  to  all  sub-  £^£":ng 
sequent  gains  : 4  subsequent  events,  therefore,  can  neither  gterod  " 

1  Counter  v.  Macpherson,  5  Moo.      &  Bl.  963.     See    also    Winnington 
~  P.  C.  C.  83.  v.   Briscoe,  8   Mod.   51,  and  supra, 

2  See  infra,  §  979  et  seq.  §  456. 

3  Atkinson  v.  Ritchie,  10  East,  4  Instit.  1.  iii.  tit.  24,  sec.  3  ; 
530,  534 ;  Barber  v.  Hodgson,  3  M.  Pothier,  Tr.  du  Contrat  de  Vente, 
&  S.  267  ;  Esposito  v.  Bowden,  4  El.      Part  IV. 

D   D 
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paet  in.  determine  the  contract  nor  give  either  party  a  right  to 

Ch.  xix.  r  , 

resist  its  performance.1 

absolute.        §  896.     Formerly  this  principle  does  not  appear  to 
The  priii-  have  been  as   clearly  recognized  as   it  is  now  :    thus, 
meriynot  where   a   great   subsequent  advantage   accrued   to   one 
cognized!'  party,   Lord   Hardwicke   seems   to  have  doubted   how 
far  the  Court  would  decree  performance  on  the  original 
terms   of    the    contract.2      And  where    A.    contracted 
to  sell  his  estate   for  an  annuity  during   his  life,  the 
time  appointed  for  conveyance  was  the  81st  of  October, 
but  the  annuity  was   to   commence   from   the    5th   of 
April  previous,  and  to  be   paid  half-yearly  :  the  half- 
year's  payment,  due  on  the  5th  of  October,  was  not  paid 
or  tendered,  and  on  the  12th  of  November  A.  died  from 
an   accident :  Lord  Bathurst  and  the  House  of  Lords 
dismissed   a  bill   for   specific   performance.3      Lord  St. 
Leonards4  attributes  this  decision  to  the  neglect  to  make 
or  tender  the  payment ;  but  it  does  not  seem  clear  that 
the  case  was  not  considered  by  the  Judges  who  decided 
it  as  one  of  inadequate  consideration,  and  treated  as  a 
case  of  hardship. 
niustra-        §  897.     The  principle  as  now  established  is  illustrated 
theprin-    by  numerous  cases.     Thus,  where  money  was  left  to  be 
nowes-     la^  out  *n  lan(^  to  ^e  settled  to  the  use  of  A.  in  tail, 
tabiished.  remainder  to  B.  in  fee,  and  A.  and  B.  agreed  to  divide 
the  money,  and  before  the  contract  had  been  carried  into 
execution  A.  died  without  issue,  the  contract  was  never- 
theless specifically  performed.5     So  a  contract  to  sell  for 
an  annuity  will  not  be  avoided  by  the  death  of  the  an- 
nuitant, even  before  any  payment.6     So  where,  subse- 
quently to  the  contract  for  the  sale  of  a  house,  the  house 
is  burnt  down,  the  loss  falls  on  the  purchaser  : 7  and  in 

1  Per  Lord  Manners  in  Bevel  v.  4  Vend.  244. 

Hussey,  2  Ball  &  B.  287.  5  Carter  v.  Carter,  Forrest,  271. 

■  Dacy  v.    Barber,    2  Atk.  489.  °  MorUmer  v.  Capper,  1  Bro.  C.  C. 

See  also  Stent  v.  Bailis,  2  P.  Wms.  156  ;  Jackson  v.  Lever,  3  Bro.  C.  C. 

217.  605. 

3  Pope  v.  Roots,  1  Bro.  P.  C.  370.  i  Paine  v.  Meller,  6  Ves.  349.    Tn 
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such  an  event  the  purchaser  will  not,  in  the  absence  of  r-ABT  hi. 

Ch  xix 

any  provision  in  the  contract,  be  entitled  to  the  benefit L 

of  an  existing  insurance  against  fire  effected  by  the 
vendor.1  And  again,  where  a  trader  agreed  to  take  two 
persons  into  partnership  for  a  period  of  eighteen  years, 
in  consideration  of  a  sum  to  be  paid  by  instalments,  and 
before  they  were  all  paid  he  became  a  bankrupt,  the 
assignees  were  held  entitled  to  the  remaining  instal- 
ments.2 

§  898.     Another  class  of  cases  which  have  illustrated  Failure  or 
the  same  principle  has  arisen  from  the  failure  or  winding- up  of  com. 
up  of  a  company  after  a  contract  has  been  entered  into  pany' 
for  the  purchase  of  shares  in  it  but  before  the  contract 
has  been  completed.    Such  an  event  furnishes  no  defence 
to  an  action  for  specific  performance  of  the  contract  to 
buy  the  shares.3 

§  899.     Where  a  contract,  capable  of  being  specifi-  Exiinc- 
cally  executed  at  the  time  of  the  issuing  of  the  writ,  has  subject- 
by  lapse  of  time  between   that  and  the  trial  become  i™pse6ofby 
incapable  of  execution  in  the  ordinary  way,  so  as  to^™g^ter 
confer  future  benefits,  the  question  arises,  what  course  writ  an<1 

x  before 

ought  to  be  pursued.     This  question  came  before  Plumer  trial. 
M.E.  in  Nesbitt  v.  Meyer*  where  a  bill  was  filed  before 
the  term  expired  for  a  specific  performance  of  a  contract 
to  accept  a  lease,  but,  without  fault  on  either  side,  the 
term  expired  before  the  hearing.     The  case  was  decided 

Cass  v.  Buddie,    2  Vein.    280,  the  See  also  per  Lord  Eldon  in  Coirs  v. 

earthquake   which    destroyed    the  Trecothiclc,  9  Ves.  246. 

houses  appears  to  have  taken  place  3  Paine  v.  Hutchinson,  L.  R.  3  Eq. 

after  the  contract  had  been  carried  257  ;  3  Ch.  388  ;  Coles  v.  Bristowe, 

into  effect.    See  Raithby's  note  on  L.  R.  6  Eq.  149,  159  (reversed  on  a 

the  case,  and  1  Bro.  C.  C.  156  n.  different  ground,  L.  R.   4  Ch.  3)  ; 

1  Poole  v.  Adams,  12  W.  R.  683  ;  Hawkins  v.   Maltby,   L.   R.   4   Eq. 

Rayner  v.  Preston,  14  Ch.  D.  297,  572  ;  3  Ch.  188  ;  6  Eq.  505  ;  4  Ch. 

affirmed  in  C.  A.  25  Sol.  Jo.  448  ;  200  ;  Chapman  v.  Shepherd,  L.  R  a 

cf.  Edwards  v.  West,  7  Ch.  D.  858,  O.  P.  228 ;  Taylor  v.  Stray,  2  C.  B. 

and  distinguish  Reynard  v.  Arnold,  N.  S.  175  ;  Stray  v.  Russell,  1  El.  & 

L.  R.  10  Ch.  386.  '  El.  888. 

-  Aktovrst  v.  Jackson,  1  Sw.  85.  *  1  Sw.  223. 
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Paet  in.  upon  another  point,  but  the  Judge  evidently  inclined  to 

— l^i-the  opinion,  that  the  Court  would  not  decree  the  execu- 
tion of  a  formal  lease  after  the  expiration  of  the  term. 
In  accordance  with  this  view,  Lord  Cranworth  ex- 
pressed the  opinion  that  it  would  require  very  special 
circumstances  indeed  to  induce  the  Court  to  decree 
specific  performance  of  a  lease  after  the  expiration  of  the 
term.1  "  What  the  Court,"  said  his  Lordship,2  "  really 
would  be  decreeing  in  such  case  would  not  be  the  specific 
performance  for  an  agreement  for  a  lease,  but  merely 
that  the  lessee  should  make  himself  a  specialty  debtor  in 
respect  of  past  benefits  received."  It  is,  however,  to  be 
remarked,  that  the  circumstances  of  the  case  before 
Plumer  M.R.  and  before  his  Lordship  were  different, 
inasmuch  as  in  the  former  the  delay  seems  to  have  been 
entirely  due  to  the  Court ;  whereas  in  the  latter  no  steps 
were  taken  until  just  before  the  expiration  of  the  term, 
so  that  it  Avas  impossible  for  the  plaintiff  to  obtain  a 
decree  until  the  term  was  at  an  end.3 

Opinion         §  900.     On  the  other  hand,  the  opinion  of  Alderson  B. 

son  b.  was  somewhat  at  variance  with  the  doctrine  above  stated. 
"  The  moment  the  bill  is  filed,"  said  his  Lordship,4  "  the 
rights  of  the  parties  remain  fixed,  or  ought  so  to  do.  I 
cannot  accede  to  the  doctrine  in  Nesbitt  v.  Meyer.5 
How  can  the  constitution  of  the  Court  alter  the  rights 
of  the  parties  % "  The  decision  in  the  case  in  the 
Exchequer  seems,  however,  reconcilable  with  those  before 
stated ;  for  the  prayer  of  the  bill  was  for  the  specific 
performance  of  a  contract  for  a  lease,  and  for  an  account 

1  Walters  v.  Nortliem  Coal  Mining         3  Cf.  Anon.  v.  White,  3  Sw.  108  n., 
Co.,  5  De  G.  M.  &  G.  629.  where,  before  the  lease  contracted  for 

2  5  De  G.  M.  &  G.  at  p.  639.  See  was  executed,  events  rendered  the 
also  Hoyle  v.  Livesey,  1  Mer.  381,  intended  subject-matter  of  the  lease 
and  Be  Brassac  v.  Martyn  (11  W.  R.  useless  to  the  intended  lessee  ;  and 
1020),  where  the  Court  intimated  the  Court  directed  only  a  quantum 
that  the  plaintiff's  proper  course  damnificavit.  / 
would  have  been  to  apply  to  have  4  Wilkinson  v.  TorJcington,  2  Y. 
the  case  advanced  so  as  to  be  heard  &  C.  Ex.  726,  728. 

before  the  expiration  of  the  term.  6  1  Sw.  223. 
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of  arrears  of  rent  on  the  footing  of  the  contract,  and  it  part  hi. 
was  held  that  although  by  the  expiration  of  the  term  — : — — 
before  the  hearing  the  specific  performance  could  not  be 
granted,  yet  that  the  plaintiff  was  entitled  to  a  decree 
for  an  account. 

§  901.  And  similarly,  in  a  previous  case,  Leach  V.C.  Kenney  v. 
held  that  a  bill  might  be  maintained  by  a  purchaser  for 
the  specific  performance  of  a  contract  for  a  life  annuity, 
although  the  annuitant  had  died  not  only  before  the 
hearing,  but  before  the  bill  was  filed,  where  there  were 
arrears  of  the  annuity  between  the  time  of  the  purchase 
and  the  death  of  the  annuitant,  to  which  the  purchaser 
had  an  equitable  title  under  the  contract :  but  his 
Honour  said  that  it  might  be  a  question  whether  such  a 
bill  could  be  maintained  if  the  death  of  the  annuitant 
were  to  happen  so  that  the  purchaser  took  no  benefit 
under  his  contract,  as  might  happen  where  his  title  was 
to  commence  at  a  future  time.1 

§  902.     These  cases  perhaps  left  the  exact  state  of  the  The  point 
law  on  this  point  somewhat  difficult  to  state.     But  now  p0rtani. 
that  both  legal  and  equitable  remedies  may  be  obtained 
in  one  proceeding,  and  every  prudent  plaintiff  will  ask 
for  both,  the  point  appears  of  little  practical  importance. 

1  Kenney  v.  Wexham,  6  Mad.  355.     See  Strickland  v.  Turner,  7  Ex.  208. 


CHAPTEE  XX. 

OF  DEFAULT  ON  THE  PART  OF  THE  PLAINTIFF. 

part  hi.      §  903.     With  regard  to  the  matters  to  be  done  by 

—  '  "   the  plaintiff  according  to  the  terms  of  the  contract,  it  is, 

must  show  from  obvious  principles  of  justice,  incumbent  on  him. 

anoe°and   when  he  seeks  the  performance  of  the  contract,  to  show, 

nessto"     ^rs^  ^at  ^e  nas  performed,  or  been  ready  and  willing  to 

perform,    perform,  the  terms  of  the  contract  on  his  part  to  be  then 

performed ;  *  and  secondly,  that  he  is  ready  and  willing 

to  do  all  matters  and  things  on  his  part  thereafter  to 

be  done ;  and  a  default  on  his  part  in  either  of  these 

respects  furnishes  a  ground  upon  which  the  action  may 

be  resisted.2     We  will  first  consider  cases  of  default  in 

respect  of  terms  of  the  contract  which  ought  to  have 

been  already  performed. 

I.  The  performance-of  past  acts. 

Of  what  §  904.  Of  what  terms  must  the  plaintiff  show  the 
pontiff  performance  %  The  answer  is  that  he  must  show  per- 
form0-"' fomiance  of  (i.)  the  express  and  essential  terms  of  the 
ai1cc-        contract, 

(ii.)  Its  implied  and  essential  terms,  and 
(iii.)  All  representations  made  at  the  time  of  the 
contract  on  the  faith  of  which  it  was  entered  into  : 
of  what    but  that  he  need  not  show  performance  of 
(iv.)  Non-essential  terms, 
(v.)  The  terms  of  a  collateral  contract,  or 

1  2  Eq.   Cas.   Abr.  33.     See  also  13  Ir.  Ch.  E,  48. 

the    language    of   Lord  Hardwicke  -  See  infra,    §  915  ;    Walker    x. 

and   Gilbert   C.B.,   cited  infra,    §§  Jeffreys,  1  Ha.  341. 
025-927  ;  and  cf.  Ghillis  y.  McGhee, 


not. 
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(vi.)  Terms  of  which  the  defendant  has  prevented  part  hi. 
or  waived  the  performance.  — — — - 

Lastly,  it  will  be  necessary  to  consider 

(vii.)  Terms,  the  performance  of  which  has  become 
impossible  without  the  plaintiff's  fault  or  default. 

§  905.     (i.)  As  to  the  express  terms  nothing  more  i.  Express 
need  now  be  said.     The  only  important  point  will  be 
considered  when  we   come   to   the   difference   between 
essential  and  non-essential  terms. 

§  906.  (ii.)  The  performance  must  extend  to  such  of  a.  im- 
the  implied  terms  as  are  essential.  Thus  where  an  in-  terms. 
tended  lessor  agreed  to  finish  a  house  for  an  intended  lessee, 
who  was  to  do  the  repairs  during  the  intended  term,  the 
Court  held  that  in  such  a  contract  was  implied  an  under- 
taking to  deliver  it  in  complete  tenantable  repair  proper 
for  houses  of  the  character  demised :  and  this  undertaking 
not  having  been,  in  the  judgment  of  the  Court,  performed, 
the  intended  lessor's  bill  for  specific  performance  was  dis- 
missed with  costs.1  The  case  might  probably  have  been 
determined  as  one  rather  of  construction  than  of  the 
implication  of  terms,  i.e.,  that  to  finish  a  house  means  to 
finish  so  that  the  house  shall  be-in  proper  repair. 

§  907.     (iii.)  Performance  must  be  shown  of  repre-  jy.  Repre- 
sentations of  future  acts  made  at  the  time  of  the  contract  ^at^T 
on  the   faith   of  which  the  contract  was  entered  into.  act6- 
These  representations  2  need  not  amount  to  a  guarantee, 
nor  in  case  of  non-performance  give  a  right  to  an  action 
either  for  damages  or  for  cancellation  of  the  contract : 
but  yet,  if  made  and  not  performed,  they  are  a  defence 
to  an  action  for  specific  performance.3 

§  908.     Thus  where  a  vendor  at  a  sale  represented  instances, 
that  he  would  make  improvements  in  the  access  to  the 


i 


Tildesley  v.  Clarhson,  30  Beav.  in  Equity  be  considered  as  part  of 

419  ;  cf.  Oxford  v.  Provand,  L.  R.  2  the  contract,  see  supra,  §  624  et  seq. 
P.    C.    at     p.    156.      Distinguish  3  Lamare  v.  Dixon,  L.  R.  6  H.  L. 

Chappell  y.  Gregory,  34  Beav.  250.  414. 
2  As  to  what  representations  will 
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Plans. 


past  in.  property  sold,  and  failed  to  do  so,  the  Court  refused 
— '—^-  specifically  to  perform  his  contract ; :  and  the  same  was 
the  decision  of  the  Court  in  a  case  where  the  vendor  by 
his  agent  represented  that  a  church  should  be  erected  in 
the  immediate  neighbourhood  of  the  building  ground 
which  was  the  subject  of  the  contract,  and  that  he  would 
complete  certain  streets,  and  the  purchase  was  made  on 
the  faith  of  these  representations,  which  the  plaintiff 
however  never  carried  into  effect.2 

§  909.  "VVe  may  here  briefly  inquire  into  how  far 
maps  or  plans  of  the  property,  exhibited  by  the  vendor 
at  the  time  of  entering  into  the  contract,  form  represen- 
tations of  the  kind  we  are  now  considering.3 

§  910.  Where  the  parties  have  matured  their  agree- 
ment into  a  contract,  and  that  contract  is  silent  on  the 
subject  of  such  map  or  plan,  the  Court  will  not  from 
such  exhibition  infer  a  contract.4  This  applies  alike  to 
private  contracts  and  to  special  Acts  of  Parliament,  so 
that  notices  given,  and  plans  and  sections  deposited,  are 
not  to  be  used  in  construing  an  Act  afterwards,  except  so 
far  as  they  are  referred  to,  and  thus  incorporated  in  the 
Act  of  Parliament  itself.5  But  where  they  are  so 
referred  to  and  incorporated,  effect  must  be  given  to 
them  according  to  the  terms  of  the  Act.6 

§  911.  Where  the  map  thus  exhibited  delineates  the 
intended  division  of  the  property  by  new  roads,  the 
vendor  may  not  afterwards  divide  the  land  in  a  manner 
so  different  as  to  attract  a  population  entirely  different 


Contract 
Bilent  as 
to  plan. 


Intended 
division 
by  roads 
shown  on 
plan. 


1  Beaumont  v.  Dukes,  Jac.  422. 

2  Myers  v.  Watson,  1  Sim.  N.  S. 
523. 

3  Cf.  Glove  v.  Harding,  27  L.  J. 
Ex.  286,  as  to  the  effect  of  plans  on 
(alleged)  implied  grants  of  ease- 
ments. 

4  Feoffees  of  Heriofs  Hospital  v. 
Gibson,  2  Dow,  301  ;  Squire  v.  Camp- 
bell, 1  My.  &  Cr.  459.  Cf.  an,d  dis- 
tinguish Nene  Valley  Drainage  Com- 
missioners v.  DunMey,  4  Ch.  D.  1, 


where  the  plan  was  held  to  be  in- 
corporated with  (though  not  referred 
to  in)  the  contract. 

6  North  British  Railway  Co.  v. 
Tod,  12  CI.  &  Fin.  722 ;  Beardmer 
v.  London  and  Nortli-Westem  Rail- 
way Co.,  1  Mac.  &  G.  112. 

6  Att.-Gen.  v.  Tewkesbury  and 
Malvern  Railway  Co.,  1  De  G.  J.  & 
S.  423 ;  Little  v.  Newport,  Aber- 
gavenny, and  Hereford  Railway  Co., 
12  C.  B.  752. 
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from  that  which   would   have    been   produced   by  the  pabtiii. 

r  Ch.  xx. 

execution  of  the  plan  proposed  by  the  map.1  

§  912.     But  though  the  exhibition   of  a   map  may  Exact 

i  •     i  x      ,i  ■  .  .,,  ,  ,.  perform- 

Dmcl  to  this  extent,  it  will  not  oblige  to  an  exact  per-  ance  of 

formance  of  the  scheme  it  embodies.     Thus  where  a  plan  nVobii- 

was  referred  to  in  the  contract,  and  used  as  a  description  satOTy- 

of  the  part  of  the  property  in  question,  and  on  this  plan 

the  measurement  and  width  of  the  street  were  marked, 

but  there  was  nothing  in  the  contract  which  distinctly 

pointed  out  that  part  of  the  plan  as  binding  the  parties, 

Lord  Langdale  M.R.  held  that  it  did  not  form  part  of 

the  contract,  so  as  to  entitle  one  party  to  relief  against 

an  encroachment  on  the  width  of  the  street.2 

8  913.     In    another    case    the    particulars    referred  Randall 
n  i  i  i         i       y.saii. 

generally  to  an  accompanying  plan,   and  on   the  plan 

several  roads  were  marked  out  so  as  to  provide  front- 
ages for  all  the  lots,  and  the  lines  of  roads  were  marked 
out  on  the  land  itself  in  accordance  with  the  plan : 
Knight  Bruce  V.C.  held  that,  in  the  absence  of  any 
clause  in  the  particulars  or  conditions  of  sale  providing 
for  any  rights  of  way  beyond  a  road  leading  into  the 
nearest  highway,  such  road  was  all  that  the  purchaser 
was  entitled  to.3 

§  914.     Where  the  sale  plan,  instead  of,  as  in  the  Plan  ac- 
previous  cases,  representing  an  intended  and  future  state  repre-  7 
of  the  property,  accurately  represents  it  in  its  actual  and  ^^ 
present  state,  it  has  been  held  that  it  will  not  carry  the  st^e°*t 
case  higher  than  a  view  of  the   property.      Therefore 
where  a  plan  represented  a  well  on  lot  4  communicating 
with  a  reservoir  on  lot  2,  and  that  communicating  with 
the  inn  which  was  the  lot  1   which  the  plaintiff  pur- 
chased, and  the  vendor  conveyed  lots  2  and  4  without 
any  reservation  to  the  plaintiff  of  a  right  to  a  flow  of 

1  Peacock  v.  Penson,  11  Beav.  355,  1  Taunt.  495  ;  Espleij  v.  Wilkes,  L. 
361.  R.  7  Ex.  298. 

2  Nurse  v.  Lord  Seymour,  13  Beav.  3  Randall  v.  Hall,  4  De  G.  &  Sm. 
254.    Distinguish  Roberts  v.  Kan;  343. 
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pabt  hi.  water  from  the  well,  the  plaintiff's  demand  for  com- 
— l^-pensation  for  the  loss  of  the  water  was  refused.1  Lord 
St.  Leonards,  however,  considered  this  case  open  to 
observation.2 
v.  Default  §  915.  (iv.)  In  the  averment  of  performance  by  the 
SUanim-  plaintiff,  Equity,  as  already  stated,  discriminates  be- 
portant  tween  the  essential  and  the  non-essential  terms  of  a 
contract ;  and  to  furnish  the  defendant  with  a  ground 
for  resisting  the  action,  the  non-performance  of  the 
plaintiff  must  be  of  a  term  important  and  considerable.3 
The  Court  of  Chancery  frequently  interfered  at  the 
instance  of  a  party  who  might  have  been  debarred  from 
relief  at  Common  Law,  because  unable  to  allege  per- 
formance in  the  very  terms  of  the  contract,  which  is  by 
the  Common  Law  essential.4  Thus,  for  example,  where 
A.  contracted  to  sell  property  to  B.,  and  by  the  same 
contract  it  was  also  stipulated  that  A.  should  continue 
tenant  from  year  to  year  of  the  land,  and  it  happened 
that  from  embarrased  circumstances  he  was  unable  to 
fill  the  tenancy,  this  was,  from  the  determinable  nature 
of  the  holding,  held  to  be  a  matter  of  no  consideration, 
and  so  not  a  bar  to  specific  performance  of  the  contract 
for  sale.5  And  all  the  cases  in  which  the  Court  grants 
a  vendor  asking  for  specific  performance  indulgence  in 
the  making  out  of  his  title,6  or  allows  him  to  enforce  the 
contract  with  compensation,7  are,  of  course,  illustrative 
of  the  principle  now  before  us. 
Oxford  v.  §  916.  In  a  case  before  the  Privy  Council,  the  judg- 
ment may  at  first  sight  appear  to  go  so  far  as  to  assert 
that  no  default  of  performance  on  the  part  of  the  plaintiff, 

1  Fewster  v.  Turner,  11  L.  J.  Ch.  J  See  per  Lord  Redesdale  in  Davis 
161.  v.  Hone,  2  Sch.  &  Lef.  347  ;  supra, 

2  St.  Leou.  Vend.  20.  §  29. 

3  Modlen  v.  Snowball,  31  L.  J.  Ch.  5  Lord  v.  Stephens,  1  Y.  &  C.  Ex. 
44  ;  10  W.  R.   24,  affirming  S.  C.  222. 

29  Beav.  641  ;  Beeves  v.  The  Green-  6  See  infra,  §  1339  et  seq. 

with  Tanning  Co.,  Limited,  2  H.  &  7  See  infra,  §  1178  et  seq. 
M.  54. 


Provand. 
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short  of  that  which  eoes  to  the  whole  consideration  for  part  hi. 

i  i  i  ■  Ch.  xx. 

the  promise  sued  on,  is  available  as  a  defence  against 

specific  performance.1  But  probably  such  reading  is 
incorrect  and  the  intention  of  their  Lordships  was  to 
draw  the  distinction  between  essential  and  non-essential 
terms. 

§  917.     (v.)  Where  that,  on  the  non-performance  of  y.  Default 
which  by  the  plaintiff  the   defendant  relies,  is  in  its  of  ^1?*° 
nature  a  collateral  and  separate  contract,  or  is  part  of  oT  contract. 
referable  to  such  a  contract,  though  between  the  same 
parties  and  entered  into  at  the  same  time,  and  having 
relation    to   the    same   subject-matter   as   the   contract 
which  the  plaintiff  seeks  to  enforce,  the  Court  will  not 
consider  the  default  by  the  plaintiff  in  respect  of  the  one 
contract  as  any  bar  to  the  specific  performance  of  the 
ofher,  though  such  default   may  give  the  defendant  a 
cross  right  of  action  on  legal  or  equitable  grounds.2 

§  918.  Thus  where  A.  contracted  with  B.,  the  owner  instances. 
of  a  plot  of  land,  to  erect  a  villa  on  it,  and  to  keep  it 
insured  in  the  joint  names  of  A.  and  B.  in  the  County 
Fire  Office,  and  B.  agreed  as  soon  as  the  house  should 
be  completed,  to  grant  a  lease  of  the  plot  to  A.,  and  that 
if  A.  should  not  perform  his  part,  the  contract  for  the 
lease  should  be  void ;  and  the  contract  also  stipulated 
that  A.  should  have  the  option  of  purchasing  the  fee 
within  two  years  ;  A.  erected  the  villa,  but  insured  in  a 
wrong  office,  and  in  his  own  name  alone,  and  then 
brought  his  bill  for  a  sale  under  the  option  to  purchase ; 
and  it  was  held  by  Lord  Romilly  M.R.  that  this  option 
was  independent  of  the  right  to  a  lease,  and  that  not- 
withstanding the  plaintiff's  default  in  respect  of  the 
latter  right,  the  former  subsisted,  and  he  accordingly 
decreed  a  specific  performance.3 


1  Oxford  v.  Provand,  L.  R.  2  P.  C.  ■  Phipps  v.  Child,  3  Drew.  709. 

135  ;  ef.  Lamare  v.   Dixon,  L.  E.  6  8  Green  v.  Low,  22  Beav.  625. 

H.  L.  414. 
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paet  hi.      §  919.    So,  where  in  a  deed  for  the  dissolution  of  part- 
■ — '-^—  nership,  one  partner  assigned  to  another  certain  foreign 
Gommli  shares,  and  covenanted  for  further  assurance ;  and  the 
other  partner  covenanted  with  the  former  for  indemnity 
against  certain  liabilities :  a  further  assurance  of  the  shares 
became  necessary,  and  on  a  bill  filed  to  enforce  specific 
performance  of  the  covenant  to  that  effect,  it  was  held  by 
Knight  Bruce  and  Turner  L.J  J.,  overruling  Lord  Komilly 
M.E.,  that  a  breach  of  the  covenant  to  indemnify  which 
the  plaintiff  had  entered  into  with  the  defendant  was  no 
defence  to  the  suit.    The  two  covenants  were  independent, 
so  that  the  performance  of  the  one  was  not  to  be  resisted 
by  reason  of  the  non-performance  of  the  other.1 
vi.  Per-         §  920.     (vi.)  A  defendant  who  has  waived  the  per- 
wairedCe  formance  by  the  plaintiff  of  what  was  on  his  part  to  be 
dint*™"  performed  cannot,  of  course,  use  the  non-performance  as  a 
defence :  but  the  burthen  of  proving  this  waiver  of  course 
rests  on  the  plaintiff.2 
Non-per-        §  921.     Still   more   clearly,   if  possible,  is   non-per- 
the  fault    formance  by  the  plaintiff  excused  when  that  has  resulted 
dint*611"   from  the  neglect  or  default  of  the  defendant.3     So  where 
the  purchaser  prevents  the  vendor  from  completing  his 
title,  he  will  be  compelled  to  forego  an  objection  he  may 
raise  on  the  score  of  that  incompleteness.4 
infancy.        §  922.     With  regard  to  infancy,  an  infant  heir  cannot 
avail  himself  of  his  disability  to  excuse  the  non-assertion 
of  his  right  under  an  executory  contract  made  with  his 
ancestor,  when  the  immediate  performance  of  his  part  of 
the  contract  is  essential  to  the  interest  of  the  other  party ; 
as,  for  example,  of  a  contract  to  lay  out  money  in  build- 
ing within  three  years.5 


1  Gibson  v.  Goldsmid,  5  De  G.  M.  R.  638. 

&  G.  757  ;  reversing  S.  C.  18  Beav.  *  Murrell  v.  Goodyear,  1  De  G.  F. 

584.  &  J.  432  (S.  C.  before  Stuart  V.C., 

2  Lamare  v.  Dixon,  L.  E.  6  H.  L.  2  Giff.  51.). 

414.  5  Griffin  v.  Griffin,  1  Sell.  &  Lef. 

3  Hotham  v.  East  India  Co.,  1  T.  352. 
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§  923  (vii.)  We  shall  now  consider  how  far  the  impos-  part  hi. 
sibility  of  performing  the  plaintiff's  part  arising  without  ^— ^1- 
any  fault  or  default  on  his  part  furnishes  an  excuse  for  possibility 
non-performance.     In  those  cases  in  which  all  that  was  formancc. 
to  have  been  performed  by  the  plaintiff  has  become  en- 
tirely incapable  of  being  executed,  the  plaintiff  cannot 
demand  the  performance  by  the  other  party,  because  his 
non-performance  is  a  total  failure  of  the  consideration 
which  was  to  have  moved  from  him. 

But  where  the  impossibility  refers  not  to  the  substan- 
tial, but  only  to  the  exact  and  literal  performance  of  the 
contract,  the  Court  will  struggle  with  matters  of  form 
in  order  to  do  complete  justice  between  the  parties  ;  but 
it  will  carefully  avoid  going  so  far  as  to  make  a  new 
contract  between  them.1  Hence  arise  the  cases  on  Com- 
pensation.2 

§  924.     As  to  the  cases  in   which  the  plaintiff  has  Substan- 
performed  a  substantial  part  of  his  contract,  and  then  the  pear1.part 
remaining  part  has  become  impossible  by  reason  of  cir- formed- 
cumstances  not  dependent  upon  him  and  without  his 
fault,  a  distinction  has  been  drawn  between  those  cases  in 
which  the  plaintiff  has  not,  by  performing  that  part  of  the 
contract  which  he  has  performed,  altered  his  position,  and 
those  cases  in  which  he  has  so  altered  his  position  by  his 
part  performance  ;  Equity  refusing  to  enforce  perform- 
ance of  the  contract  by  the  other  party  in  the  former 
case,  and  enforcing  it  in  the  latter. 

§  925.     This  distinction  rests  almost  entirely  on  the  Gilbert's 


Lex 


cetoria 


authority  of  Gilbert  C.B.  in  a  passage  in  his  '  Lex  Pree-  pt 
toria/ 3  but  has  been  approved  by  subsequent  writers,4  <iuotecl- 
and  seems  worthy  of  attentive  consideration.     "  Here/' 
says  his  Lordship  in  the  passage  in  question,  "  it  is  to  be 
noted  that  the  plaintiff  that  exhibited  his  bill  upon  the 
foot  of  performing  the  bargain  on  his  part,  ought  to  show 

1  Counter  v.  Macpherson,  5  Moo.  son,  3  Giff.  396. 
P.  CO.  83,  108.  3  pp.  240-2. 

2  See    infra,  Part   IV.   chap.   ii.  ■■..    4  1  Fonbl.  Eq.  Book  I.  c.  6,  s.  3  ; 
§  1174  et  seq. ;  also  Norris  v.  Jack-      Story,  Eq.  Jur.  s.  772. 
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part  hi.  that  he  has  performed  all  that  is  to  be  done  on  his  part, 
— -^L-  or  is  ready  to  do  it ;  for  where  any  part  (which  he  should 
have  performed)  is  become  impossible  to  be  performed  at 
the  time  of  exhibiting  his  bill,  then  he  can  have  no 
specific  execution,  because  he  cannot  specifically  execute 
on  his  own  part :  as  in  the  case  of  my  Lord  Feversham, 
which  was  on  a  marriage  agreement,  whereby  he  con- 
tracted to  settle  the  manor  of  Holmly  on  his  wife  and  the 
heirs  of  their  bodies,  and  clear  it  of  incumbrances,  and 
settle  a  separate  maintenance  on  his  wife,  and  likewise 
sell  some  pensions  in  order  to  make  a  further  provision 
for  his  wife  and  the  issue  of  that  marriage  ;  and  Sir  George 
Sandys,  the  father-in-law,  agreed  to  settle  3000?.  per 
annum  on  the  Lord  Feversham  for  life,  remainder  to  the 
wife  for  life,  and  so  to  the  issue  of  the  marriage.  Lord 
Feversham  cleared  the  manor  of  Holmly,  settled  it  ac- 
cordingly, and  settled  the  separate  maintenance,  but  did 
not  sell  the  pensions,  nor  settle  the  further  provisions : 
the  wife  died  without  issue,  and  the  Lord  Feversham 
preferred  his  bill  to  have  the  3000Z.  per  annum  settled 
on  him  during  his  life  :  but  decreed  because  Lord  Fever- 
sham was  in  statu  quo  as  .to  all  that  part  of  the  agree- 
ment which  he  had  performed,  and  having  not  performed 
the  whole,  and  the  other  parts  being  now  impossible, 
and  no  compensation  being  possible  to  be  adjusted  for  it, 
he  had  no  title  in  Equity  to  have  performance  of  Sir 
George's  part  of  the  agreement,  since  such  performance 
could  not  be  mutual.  But  the  issue  of  Lord  Feversham 
might  have  been  relieved,  because  in  no  default.  Lord 
Feversham  v.  Watson,  Eep.  t.  Finch,  445,  2  Freem.  35, 
Skin.  287." 

To  make  the  foregoing  statement  perfectly  clear,  it 

should  be  added  that,  in  the  settlement  made  by  the 

plaintiff,  the  reversion  expectant  on  the  default  of  issue 

,     by  his  late  wife  was  reserved  to  him  in  fee,  so  that 

the  settlement  had  in  the  event  operated  nothing.1 

1  2  Powell  on  Contracts,  22. 
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8  926.     "  But  if,"  continues  the  Lord  Chief  Baron,  part  hi. 

Ch  xx 

"  a  man  has  performed  so  much  of  his  part  of  the  agree ' — -- 

ment  as  he  is  not  in  statu  quo,  and  is  in  no  default  for  pi^tlfe 
not  performing  the  residue,  then  he  shall  have  a  specific  r^havo 
execution  from  the  other  party  of  the  agreement :  as  if  a 
man  has  contracted  for  a  portion  with  his  wife,  and  has 
agreed  to  settle  upon  the  wife  and  her  issue,  lands  of  such 
a  value  free  from  incumbrances,  and  he  sells  part  of  his 
land  to  disincumber,  and  is  going  on  to  disincumber  and 
settle  the  rest :  then  if  the  Avife  dies  without  issue  before 
the  settlement  be  actually  made,  yet  he  shall  have  a 
portion,  because  he  cannot  be  in  statu  quo,  having  sold 
part  of  his  lands,  and  there  is  no  default  in  him,  since  he 
was  going  on  to  disincumber  and  settle  the  rest ;  there- 
fore the  accident  of  the  death  of  his  wife  doth  not  alter 
his  right  to  his  wife's  portion.  Meredith  v.  Wynne,  Eq. 
Abr.  70,  p.  15.  Gilb.  Eq.  Eep.  70.  Free.  Ch.  312.  2 
Vern.  448." 

§  927.  To  prevent  error,  it  may  be  well  to  observe  The  rule 
that,  as  regards  marriage  contracts,  the  rule  under  con-  appi/to 
sideration,  as  well  as  many  other  rules  relating  to  the™*™^ 
specific  performance  of  purely  executory  contracts,  does 
not  apply.  "  There  is,"  said  Lord  Hardwicke,  "  a  difference 
between  agreements  on  marriage  being  carried  into 
execution  and  other  agreements;  for  all  agreements 
besides  are  considered  as  entire,  and  if  either  of  the 
parties  fail  in  performance  of  the  agreement  in  part,  it 
cannot  be  decreed  in  specie,  but  must  be  left  to  an  action 
at  Law :  in  marriage  agreements  it  is  otherwise,  for  though 
either  the  relations  of  the  husband  or  wife  should  fail  in 
the  performance  of  their  part,  yet  the  children  may 
compel  a  performance  :  if  the  mother's  father,  for  in- 
stance, hath  agreed  to  give  a  portion,  and  the  husband's 
father  hath  agreed  to  make  a  settlement,  though  the 
mother's  father  do  not  give  the  portion,  yet  the  children 
may  compel  a  settlement,  for  non-performance  on  one 
part  shall  be  no  impediment  to  the  children's  receiving 
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Paet  in.  the  full  benefit  of  the  settlement ;  so  if  there  be  a  failure 
— : — —  on  the  part  of  the  father's  relations,  it  is  the  same."  ' 


The  distinctions  in  this  respect  as  regards  marriage 
contracts  are  numerous,  but  as  they  are  not  properly 
■within  the  scope  of  this  volume,  they  need  not  here  be 
further  noticed. 

II.  The  performance  of  future  acts. 

Default         §  928.     We  may  now  consider  the  obligation  which 

of  acts  to  lies  on  the  plaintiff,  in  an  action  for  specific  performance, 

e  one'    of  being  ready  and  willing  to  perform  all  acts  that  on  his 

part  yet  remain  to  be  performed. 

Trustees         §  929.     On  the  ground  of  this  obligation,  trustees  in 

ruptcy. '    bankruptcy  are  not  able  as  plaintiffs  to  enforce  a  contract 

entered  into  by  the  bankrupt,  which  would  have  involved 

covenants  on  his  part,  unless  they  Avill  personally  enter 

into  the  covenants  into  which  the  bankrupt  would  have 

entered  : 2  whereas  where  specific  performance  is  sought 

not  by  but  against  persons  having  a  fiduciary  interest 

only,  they   are  bound  to  covenant  only  so  as  to  bind 

the  property  and  not  themselves  personally.3 

Bank-  §  930.     And  so  of  bankruptcy  :  if  the  plaintiff  be  the 

plaintiff,    vendor,  the  commission  of  an  act  of  bankruptcy,  though 

without  proof  of  the  existence  of  any  debt  to  support  a 

petition,  is  a  bar  to  an  action  for  specific  performance, 

because  the  plaintiff  may  be  incapable  of  conveying  the 

estate,  which  may  belong  not  to  him,  but  to  his  trustee.4 

If  on  the  other  hand  the  plaintiff  be  the  purchaser,  he 

1  In  Harm)  v.  Ashley,  3  Atk.  611.  and  see  further,  as  to  covenants  by 
Cf.  Lee  v.  Lee,  4  Ch.  D.  175  ;  Jeston  trustees,  Worley  v.  Frampton,  5  Ha. 
v.  Key,  19  W.  R.  342,  864.  560  ;  Onslow  v.  Lord  Londesborough, 

2  Ex  parte  Sutton,  2  Rose,  86  ;  10  Ha.  67  ;  Copper  Mining  Co.  v. 
Willingham  v.  Joyce,  3  Ves.  168  ;  Beach,  13  Beav.  478 ;  Hodges  v.  Bla- 
Powell  v.  Lloyd,  2  Y.  &  J.  372  ;  per  grave,  18  Beav.  404  ;  Hare  v.  Barges, 
Grant  M.R.  in  Weatlierall  v.  Geering,  4  K.  &  J.  45. 

12  Ves.  513.  *  Lowes    v.  Lush,  14  Ves.  547  ; 


3  Page  v.  Broom,  3  Beav.  836 
Phillips,  v.  Everard,  5  Sim.  102 
Stephens  v.  Hotham,  1  K.  &  J.  571 


Cf.  McNally  v.  Oradwill,  16lr.  Ch, 
E.  512,  518. 
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cannot  enforce  the  contract,  because  he  is  incapable  of  part  hi. 
so  paying  the  money  to  the  vendor,  as  that  the  vendor  — 1'xx',. 
shall  be  certain  of  being  able  to  retain  it  against  the 
trustees.1 

§  931.  Bankruptcy  does  not  of  itself  discharge  a  Dis- 
contract,  either  for  the  sale  of  an  estate  of  inheritance  or  bytoSee, 
for  a  lease ;  for,  with  regard  to  the  latter,  the  trustee 
may  covenant  in  the  same  manner  as  the  bankrupt  would 
have  been  bound  to.2  By  the  ]  4. 6th  section  of  the  statute 
12  &  13  Vict.  c.  106,  the  vendors  of  lands  might  compel 
the  assignees  to  elect  whether  they  would  abide  by  or 
decline  an  agreement  for  sale  : 3  and  now  by  the  23rd 
section  of  the  Bankruptcy  Act,  1869,  where  any  property 
of  the  bankrupt  acquired  by  the  trustee  consists  of  un- 
profitable contracts,  the  trustee,  notwithstanding  he 
has  endeavoured  to  sell,  or  has  taken  possession  of  such 
property,  or  exercised  any  act  of  ownership  in  relation 
thereto,  may  by  writing  under  his  hand  disclaim  such 
property,  and  thereupon  the  contract  shall  be  deemed  to 
be  determined  from  the  date  of  the  order  of  adjudication. 

It  has  already  been  noticed  that  specific  performance 
cannot  be  enforced  against  a  trustee  in  bankruptcy  or 
liquidation  without  his  consent.4 

§  932.  So  the  insolvency  of  the  plaintiff  is  a  ground  insoi- 
of  defence:5  and,  to  constitute  this  defence  in  the  case  ve 
of  a  continuing  contract  as  a  lease,  it  is  not  necessary 
that  the  plaintiff  should  be  proved  to  have  given  up  all 
his  property  for  the  benefit  of  his  creditors,  but  there 
must  be  proof  of  general  insolvency,  so  as  to  show  that 
the  plaintiff  is  not  in  a  situation  to  perform  the  covenants 
on  his  part.6     Thus  Lord  Eldon,  remarking  on  the  in- 

1  Franklin  v.  Lord  Brownlow,  14  5  Crosbie    v.  Toolce,  1  My.    &  K 
Ves.  550.  431 ;  Price  v.  Assheton,  1  Y.  &  0. 

2  Brooke  v.  Hewitt,  3  Ves.  253.  Ex.  441. 

3  Cf.  Buckland  v.  Papillon,  L.  R.  G  Neale  v.  Mackenzie,  1  Ke.  474 
2  Ch.  67.  JVillingham  v.   Joyce,  3  Ves.  168 

4  Holloway    v.    York,  25  W.   R.  McNally    v.   Gradwell,   16  Ir.   Ch 
627  ;  mpra,  §  225.  R.  512,  519. 
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part  in.  solvency  of  an  intended  lessee  as  being  an  objection  of 
— - — —  more  or  less  weight  depending  on  the  circumstances,  in 

the  case  then  before  him  dissolved  an  injunction  against 

an  ejectment  by  the  landlord.1 
Sutse-  §  933,     How  far  insolvency  would  be  an  objection,  if 

affluence,  the  plaintiff  had  subsequently  become  affluent,  does  not 

appear  to  have  been  decided.2 
insoi-  S  934.     Where  the  interest  under  a  contract  has  been 

vency  ..  ,    .  . 

after  as-    assigned,  the  insolvency  of  the  original  contractor,  who  is 

ofinte-     the  assignor,  is  no  defence,  though  that  of  the  assignee 

rest"         would  be.3 

Felony.  §  935.  On  like  grounds,  the  felony  of  a  plaintiff 
would  be  a  bar  to  specific  performance.4 

Loss  of  §  936.     And  the   same  principle  is  illustrated  by  a 

case  where  the  deeds  were  destroyed.  It  was  a  suit  by  a 
vendor  on  an  ordinary  contract  for  sale  of  lands  :  in  such 
a  contract  is  implied,  as  an  essential  term  on  the  part  of 
the  vendor,  the  proof  of  the  due  execution  of  the  deeds 
which  constitute  his  title,  and  the  delivery  up  of  them  to 
the  purchaser  :  the  deeds  having  been  subsequently  de- 
stroyed by  fire,  the  performance  of  this  term  by  the 
plaintiff  was  rendered  impossible,  and  the  contract  could 
not  be  specifically  performed.5 

1  BucHand  v.  Hall,  8  Ves.  92.  4  Willincjham    v.    Joyce,    3  Ves. 

2  Price  v.  Assheton,  1  Y.  &  C.  Ex.       168. 

82,  91  ;  cf.  Neale  v.  Mackenzie,  1  Ke.  6  Bryant  v.  Busk,  4  Russ.  1 ;  cf. 

474 ;  McNally  v.   Gradwell,  16   Ir.  Moulton  v.  Edmonds,  1  De  G.  F.  & 

Ch.  R.  512,  519.  J.   246,  where    the   secondary  evi- 

3  Grosbie  v.   Toole,  1  My.  &  K.  clence  of  the  execution  of  the  miss- 
431.  ing  deeds  was  held  sufficient. 


CHAPTER  XXL 

OF  ACTS  IN  CONTRAVENTION  OP  THE  CONTRACT. 

§  937.     In  the  last  chapter  we  considered  cases  in  part  hi. 

.  .  .  Ch  xxi 

which  the  plaintiff  had  disentitled  himself  by  default  — - — - 
on  his  part :  we  shall  now  consider  the  closely  allied  at  the 
cases  where  he  has  disentitled  himself,  not  by  default defeilc0- 
merely,  but  by  acts  in  fraud  or  contravention  of  the 
contract,  or  at  variance  with  it,  or  tending  to  its  rescis- 
sion and  the  subversion  of  the  relation  established  by  it. 
For  where  the  party  to  a  contract  who  asks  the  inter- 
vention of  the  Court  for  its  specific  execution  has  been 
guilty  of  such  conduct,  that  circumstance  may  be  put 
forward  as  a  defence  to  the  action.     Sometimes  the  facts 
may  be  evidence  of  a  mutual  agreement  between  the 
parties  to  rescind  the  contract :    but  even  where   not 
amounting  to  this,  they  may  be  sufficient  to  disentitle 
the  plaintiff  to  ask  for  the  intervention  of  the  Court  in 
specific  performance. 

§  938.     Still  more  plain  is  the  case,  if  the  acts  be  Acts 
such  as  would  have  worked  a  forfeiture  of  all  benefit  of  would 
the  contract  if  it  had  been  executed ;  it  would  be  idle  forked 
for  the  Court  to  compel  a  grant  of  that  which,  if  granted, forfeiture- 
would  have  been  forfeited,1 — to  create  a  legal  relation 
which,  if  created,  would  be  immediately  dissoluble.2 

§  939.     The  cases  by  which  this  principle  is  most  in  cases 
extensively  illustrated  are  on  contracts  for  leases.     With  tracts  for 

leases. 

1  See  per  Lord  Eomilly  M.R.  in  2  Per  Turner  V.G.  in  Gregory  v. 

Lewis  v.  Bond,  18  Beav.  at  p.  87.  Wilson,  9  Ha.  687. 

e  e  2 
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part  in.  regard  to  these,  it  is  well  established  that  where  a  person, 
— —holding  under  an  agreement,  commits  waste,  treats  the 


land  in  an  unhusbandlike  manner,  or  acts  in  breach  of 
covenants  which  would  be  contained  in  the  lease,  and 
for  which  acts  a  right  of  re-entry  would  accrue  to  the 
landlord,  such  person  cannot  enforce  a  specific  perform- 
ance of  the  contract.1  The  same  has  been  held  in 
respect  of  covenants  to  repair.2 

Waste.  §  940.     It  seems  that  even  where  the  lease,  when 

executed,  would  contain  no  proviso  for  re-entry,  yet 
such  acts,  when  amounting  to  a  forfeiture,  as  for  example, 
a  gross  case  of  waste,  which  is  in  all  cases  a  forfeiture  of 
the  place  wasted,  would  prevent  a  specific  performance 
of  the  contract.3 

The  acts        8  941.     In  order  that  acts  may  thus  be  a  bar  to  the 

gA>ssand  plaintiff's  relief,  they  must,  it  has  been  said,  be  gross 
and  wilful.4  That  expression  seems  to  have  been  origin- 
ally applied  to  cases  in  which  the  breaches  would  not 
work  a  forfeiture  of  the  legal  interest.5  If  applicable  at 
all  to  cases  where  there  would  be  a  proviso  for  re-entry 
for  breach,  it  seems  to  mean  that  the  acts  must  be 
(l)  Such  as  would  work  a  forfeiture  at  Common  Law, 
and  (2)  Such  as  would  not  justify  or  permit  relief 
against  the  forfeiture  in  a  Court  of  Equity. 

Lease  S  942.     Where  the  Court  of  Chancery  found  such  a 

ordered. 

to  bear  conflict  of  evidence  as  left  it  in  doubt  whether  there 
contract,  had  been  such  a  breach  of  covenant  as  to  render  it 
proper  and  expedient  to  refuse  specific  performance  no 
that  ground,  it  took  the  course  of  directing  the  lease  to 
bear  the  date  of  the  contract,  and  leaving  the  parties  to 
settle  their  legal  rights  at  Law.6 

1  Per  Lord  Eldon  in  Hill  v.  Bar-      Somerset  v.  Gourlay,  1  V.  &  B.  73. 
clay,  18  Ves.  63  ;  Lewis  v.  Bond,  18  "  Parker  v.  Taswell,  2  De  G.  &  J. 
Beav.  85  ;  Gregory  v.  Wilson,  9  Ha.      559,  573. 

683.  5  Hare  v.  Burges,  5  W.  E.  585. 

2  Nunn  v.  Truscott,  3  De  G.  &  Sm.  6  Rankin  v.  Lay,  2  De  G.  F.  & 
304.  J.  65.     See  infra,  §  954  et  seq. 

3  See  per  Lord  Eldon  in  Duke  of 
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§  943.     It  follows  from  what  has  been  said  that  three  Part  in. 
classes  of   cases  fall  to  be   considered,   as  arising  out 

O 


of  contracts  for  leases.  under 

contracts 

(i.)  Where  the  acts  complained  of  have  led  to  the  classified. 

refusal  of  relief : 

(ii.)  Where  they  have  not  led  to  this  refusal :  and 
(iii.)  Where  the  relief  has  been  granted  and  the 

question  of  breach  left  for  decision  at  Common  Law. 


i.    Where  the  acts  complained  of  have  led  to  refusal  of 
specific  performance. 

§  944.  In  Thompson  v.  Guyon 1  a  lease  had  been  Thompson 
granted  with  a  proviso  for  re-entry  on  breach  of  any  of v'  ym' 
the  covenants,  and  a  covenant  to  grant  a  further  term 
at  the  end  of  the  original  term,  if  it  should  not  have 
been  sooner  determined  by  the  lessee's  acts  or  defaults  : 
the  lessee  paid  all  his  rent,  and  continued  in  possession 
to  the  end  of  the  term,  but  had  in  fact  committed 
breaches  of  covenant  during  the  term,  of  which  the 
lessor  was  not  cognizant  till  after  its  determination  : 
a  bill  for  specific  performance  of  the  covenant  to  renew 
was  dismissed,  and  an  injunction  against  an  ejectment 
was  refused,  on  the  ground  that  the  lessor  ought  not  to 
be  placed  in  a  worse  position  at  the  expiration  of  the 
term  than  he  would  have  been  if  he  had  known  of  the 
breach,  and  availed  himself  of  it  during  the  term. 

§  945.  In  Gregory  v.  Wilson 2  possession  had  been  Gregory 
taken  under  a  contract  for  a  lease  :  breaches  were  alleged 
of  the  covenants  which  should  have  been  inserted  in  the 
lease  to  insure  and  also  to  repair :  it  was  contended 
as  to  the  first  that  the  receipt  of  rent  after  knowledge 
was  a  waiver  of  all  the  breaches,  but  the  Court  held  such 
waiver  to  have  no  longer  operation  at  Law  than  on 

1  5  Sim.  65.  2  9  Ha.  683. 
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paet  in.  the  breaches  antecedent  to  the  receipt,  and  not  to  pre 

Ch.  xxi. 


elude  the  effect  of  the  subsequent  breaches  of  the 
continuing  covenant  :  as  to  the  breaches  of  the  cove- 
nant to  repair,  it  was  urged  that  they  were  neither 
wilful  nor  obstinate,  and  that  accordingly  they  might 
be  relieved  against  in  Equity :  but  the  Court  held  that 
as  they  were  not  attributable  to  mistake  or  accident  and 
were  persisted  in,  they  were,  in  the  contemplation  of 
the  Court,  wilful  and  obstinate.  The  bill  was  accordingly 
dismissed. 
Lewis  r.        8  946.     In   another  case   the  defendant  was  lessee 

Bond.  s  .      . 

under  a  restrictive  covenant  against  carrying  on  a  beer- 
shop  :  the  plaintiff  got  a  contract  from  the  defendant 
for  a  sub-lease  with  knowledge  of  the  defendant's  title 
and  of  the  covenant.  The  plaintiff  entered  under  the 
contract  and  persisted  in  carrying  on  a  beer-shop  :  his 
bill  for  specific  performance  was  dismissed  with  costs.1 

ii.  Cases  where  relief  has  not  been  refused. 

Breach  §  947.     There  may  be  cases  of  breach  of  covenant 

waived,  for  which  merely  nominal  damages  could  be  obtained,  or 
there  may  be  cases  where  a  breach  having  been  com- 
mitted may  have  been  waived :  and  in  favour  of  such 
cases  an  exception  may  be  made  to  the  general  rule  that 
the  plaintiff  must  prove  performance  of  the  contract  on 
his  part.2  On  this  principle,  Jessel  M.E.  in  a  recent 
case  held  that  trifling  breaches  by  a  husband  of  the 
covenants  on  his  part  in  a  separation  deed  did  not  debar 
him  from  enforcing  the  deed.3 
Breach  S  948.     But  as  regards  breaches  of  covenant  under 

not  work-         °  .   ° 

ing  abso-   contracts  for  leases,  it  seems  that  the  breach  which  the 

fcitmc.      Court  would  neglect  must  be  either  such  a  breach  as 

would  not  work  a  forfeiture  at  Common  Law,  or  such 

that  the  legal  forfeiture  would    be  relieved  against  in 

1  Lewis  v.  Bond,  18  Beav.  85.  352. 

2  Walker  v.  Jeffreys,  1   Ha.  341,  3  Besant  v.  Wood,  12  Ch.  D.  605. 
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a  Court  of  Equity  :  for  the  Court  will  not  relieve  more  paet  in. 
readily  whilst  the  whole  thing  rests  in  contract  than  — : — - 
it  will  after  the  legal  relation  has  been  actually  created.1 

§  949.  In  one  case  a  lessor  of  mines  covenanted  Walker  v. 
to  grant  a  further  term,  and  the  lessee  covenanted  to 
work  the  mines :  on  a  suit  by  the  lessee  for  a  specific 
performance  of  the  covenant  to  grant  a  further  term, 
it  appeared  that  the  lessee  had  not  worked  the  mines 
in  consequence  of  their  being  drowned  out :  the  Court, 
though  it  did  not  decide  the  point,  inclined  to  think 
that  this  would  be  no  bar  to  relief.2 

§  950.     The  case  of  Parker  v.  Taswell 3  may  usefully  Parker  v. 
be  consulted  as  the  law  bearing  on  this  question  was 
there  much  considered,  but  the  Court  came  to  the  con- 
clusion that  according  to  the  true  construction  of  the 
contract  there  had  been  no  breach  of  covenant. 

§  951.     As   regards  all    cases  where  the  landlord  is  Where 
defendant  and  raises    an    objection    on  the  ground  of  defendant 
breach  of  covenants  which  ought  to  be  in  the  lease,  if  c"0 
the  plaintiff  shows  that  the  landlord  never  complained  before11 
before  action,  the  landlord  must  prove  a  strong  case  to  action- 
get  the  benefit  of  his  objection.4 

§  952.  In  Gordon  v.  Smart,5  where  a  contract  to  Gordon 
grant  a  building  lease  had  been  entered  into,  and  the 
plaintiff,  claiming  under  this  contract,  had  erected  a 
brewhouse  on  part  of  the  ground,  which,  it  was  con- 
tended, would  be  an  injury  to  the  adjoining  property 
of  the  lessor  ;  this  was  argued,  but  unsuccessfully,  to  be 
a  reason  for  refusing  specific  performance,  Leach  V.C. 
saying  that  it  was  not  necessarily  a  nuisance :  he  left 
open  the  question  whether,  if  it  had  in  itself  been  a 
nuisance,  that  would  have  been  a  defence  in  such  a 
suit. 


1  Gregory  v.  Wilson,  9  Ha.  683.  4  Mundy  v.  Jollife,  5  My.  &  Cr. 

2  Walker  v.  Jeffreys,  1  Ha.  341.  167,177. 

3  2  De  G.  &  J.  559.  6  1  S.  &  S.  66. 
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Practice 
of  the 
Court  of 
Chancery. 


part  in.      §  953.     It  seems  that  under  the  Irish  Tenantry  Acts, 

and  perhaps  even    independently  of   them,  the  breach 

Tenantry  by  the  tenant  of  covenants  in  the  lease  will  not  be  a 

Acts-        bar  to  specific  performance  of  a  covenant  for  renewal.1 

Certainly  they  will  not  so  operate  unless  they  be  gross 

and  perhaps  also  wilful.2 

iii.  Where  specific  performance  was  granted  and  the 
question  of  breach  of  covenants  left  for  decision  at 
Law. 

§  954.  Where  the  Court  of  Chancery  found  such  a 
conflict  of  evidence  as  left  it  in  doubt  whether  there 
had  been  such  a  breach  of  covenant  as  to  render  it 
proper  and  expedient  to  refuse  specific  performance  on 
that  ground,  it  took  the  course  of  directing  the  lease 
to  bear  the  date  of  the  contract,  or  a  date  anterior  to 
the  alleged  breaches,  and  required  from  the  plaintiff  an 
undertaking  to  admit  in  any  action  which  might  be 
brought  under  such  lease  for  the  recovery  of  the  de- 
mised property,  or  upon  any  breaches  of  covenant  to 
be  contained  in  such  lease,  that  such  lease  was  executed 
on  the  day  on  which  it  should  bear  date. 

§  955.  This  practice  was  first  introduced  by  the 
case  of  Pain  v.  Coombs  :  3  it  was  followed  by  the  Court 
of  Appeal  in  Lillle  v.  Legh  :4  it  was  discussed,  adopted, 
and  approved  in  Rankin  v.  Lay?  and  had  thus  become 
the  well-established  practice  of  the  Court  of  Chancery. 

§  956.  It  would  be  presumptuous  to  enquire  whether 
the  Court  did  wisely  in  directing  deeds  to  bear  false 
dates,6  or  in  requiring  persons  to  admit  as  a  fact  that 


Establish- 
ment of 
the  prac- 
tice. 


Antici- 
pated 
practice 
under  the 
Judica- 
ture Acts. 


1  Trant  v.  Divyer,  2  Bli.  N.  S.  11. 
See  Thompson  v.  Gnyon,  5  Sim.  65  ; 
supra,  § 

2  Hare  v.  Surges,  5  W.  R.  585. 

'  1  De  6.  &  J.  34  (S.  C.  before 
Stuart  V.C.,  3  Sm.  &  G.  449). 

4  3  De  G.  &  J.  204.  Cf.  Powell 
v.  Lovegrove,  8  De  G.  M.  &  G.  at 
p.  365. 


5  2  De  G.  F.  &  J.  65.  See  too 
Poyntz  v.  Fortune,  27  Beav.  393  ; 
Browne  v.  Marquis  of  Sligo,  10  Ir. 
Ch.  E.  1  ;  Gartan  v.' Bury,  id.  387. 

6  The  fraudulent  mating  of  a 
deed  with  a  false  date  is,  or  may  be, 
forgery.  Beg.  v.  Ritson,  L.  R.  1  C.  C. 
R.  200. 
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which  was  not  a  fact.     But    it   may  be    allowable   to  paet  m. 

.    .  .  ,  t  J  .  T  ,     Ch.  xxi. 

rejoice   m   the    expectation  that,  under  the   improved 

judicature  now  in  existence,  no  such  decrees  as  those 
last  referred  to  will  be  made.  The  High  Court  will 
probably  decide  the  whole  case  at  once. 

§  957.     Other  cases  have  arisen  which  illustrate  the  other  u- 

-...,.  .   .  „  „      lustrations 

general  principle,  m  cases  not  arising  out  of  contracts  lor  of  the 
leases.  prillciple' 

Where  an  estate  was  sold  upon  the  condition,  amongst 
others,  that  immediate  possession  should  be  given,  and 
in  the  course  of  disputes  which  subsequently  arose  about 
the  title,  the  vendors  tendered  the  purchaser  his  deposit, 
demanded  back  possession,  drove  the  purchaser's  stock 
off  the  estate,  and  gave  notice  to  the  tenants  not  to 
pay  their  rent  to  him, — this  was  conduct  inconsistent  with 
the  condition  of  the  sale,  and  was  held  to  operate  as  a 
bar  to  specific  performance  at  the  suit  of  the  vendors.1 

§  958.     In   another   case   it   was   thought   by  Lord  BUcUtt 
Cranworth  doubtful  whether  a  bill  could  be  maintained 
for  the  specific  performance  of  an  award  after  the  plaintiff 
had  taken  proceedings  to  set  it  aside.2 

8  959.     Where   a   vendor   had   given   notice   of  his  -*%<"«  ▼• 

s  °  .  Paul. 

intention  to  resell  under  the  contract,  it  was  held  that  he 
had  precluded  himself  from  afterwards  seeking  for  specific 
performance.3 

§  960.     Again,  a  railway  company  cannot  first  enter  Kaiiway 
into  a  contract  for  the  purchase  of  land,  then  take  pro- 
ceedings under  their  compulsory  powers  in  a  way  which 
assumes  that  there  is  no  subsisting  contract,  and  then  fall 
back  upon  and  seek  to  enforce  the  original  contract.4 

§  961.     Still   it  is  not  every   breach  of  good,  faith  Small 
which  will  prove  a  bar.     Where  the  plaintiff  has  been  0f  good8 
guilty  of  small   breaches  of  good  faith,  for  which  thefaith- 

1  Knakhbull  v.  Grueber,   1  Mad.  3  Royou   v.  Paul,    28  L.  J.  Ch. 
153  ;  S.  C.  3  Mer.  124.  555. 

2  Blackett  v.  Bates,  L.   R.   1  Ch.  4  Bedford  and  Cambridge  Railway 
117,  reversing  S.  C.  2  H.  &  M.  270.  Co.  v.  Stanley,  2  J.  &  H.  746. 
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Paet  in.  defendant  had  a  remedy  in  his  own  hands,  and  where,  if 

the  interference  of  the  Court  were  refused,  the  plaintiff 

would  be  without  any  adequate  remedy,  such  breaches  of 
good  faith  have  been  held  not  to  be  a  bar  to  relief, 
though  they  may  affect  the  costs.1 

1  Holmes  v.  Eastern  Counties  Bail-      v.  Wood,  12  Ch.  D.  605. 
way  Co.,  3  Jur.  N.  S.  737  ;  cf.  Besant 


CHAPTER    XXII. 

OP    THE   NON-PERFORMANCE    OP    CONDITIONS. 

§  962.     A  contract  may  be  originally  conditional,  ^BTl?.L 
and  contingent  upon  the  performance  of  some  act  or  the 


JLCLV^J-J.  V      V*  lw"_/4.-L      ■..  J.J  ,\j       k/WJ.  J.\_/J-  4.J_LIIfJ_L\_/V^      \JJ.        kJV/iUV      Clj\_'  U       V./J.       I  I  .1^ 

happening  of  some  event.     Where  that  has  occurred,  the  not  to  be 
contract  becomes  absolute,  and  rests  on  the  same  footing  until  aSfo- 
for  all  purposes  as  if  it  had  been  originally  made  posi- lute< 
tively  and  without  reference  to  any  contingency.1     But 
until  it  has  thus   become  absolute,  no  person  can  be 
entitled  to  call  for  its  performance,  or  to  sue  for  its  non- 
performance.2    Where,  therefore,  the  contract  is  in  its 
origin  conditional,   it  may  afford  a  ground  of  defence 
that  the  condition  has  not  been  performed. 

8  963.     A  case  before  Lord  Romilly  M.R.  may  be^fodienr. 

.      ,  .,i  •  p     t  •        t     •  .      .    ,  ml      Snowball. 

cited  as  an  illustration  oi  this  obvious  principle.  Ihe 
defendants  agreed  to  take  a  lease  of  a  public  house  from 
the  plaintiff,  provided  the  retail  license  were  obtained, 
and  the  plaintiff  agreed  to  use  his  utmost  efforts  to 
obtain  this  license.  The  defendant  entered  into  posses- 
sion to  qualify  himself  as  a  publican  for  the  license  and 
obtained  a  license  from  the  justices,  but  under  compul- 
sion of  the  justices  and  threat  of  refusal,  he  gave  to  the 
justices  a  verbal  promise  that  no  excisable  liquor  should 
be  sold  for  consumption  on  the  premises.  It  was  held 
that  the  condition  was  not  performed  and  specific  per- 
formance was  refused.3 

1  Per    Lord    Romilly    M.E.    in      v.  Sidmouth  Railway  and  Harbour 
Regent's  Canal  Co.  v.  Ware,  23  Beav.      Co.,  14  W.  R.  361. 

586.  3  Modlen    v.  Snowball,  29  Beav. 

2  Scott  v.  Corporation  of  Liverpool,      641,  affirmed  31  L.  J.  Ch.  44  ;  10 
1  Giff.  216  ;  3  De  G.  &  J.  334.    Cf.      W.  R.  24. 

Abbot  v.  Blair,  8  W.  R.  672 ;  Douglas 
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part  m.      §  964.     A   contract   may   be   conditional   either  by 
— ^—  express  words  of  condition,  or  because  the  Court,  upon  a 
express™  consideration  of  its  terms,  gathers  that  to  have  been  the 
implied,     intention  of  the  contracting  parties.     This  is  of  course  a 
question  to  be  decided  on  the  terms  of  each  contract.     It 
will,  therefore,  be  sufficient  briefly  to  allude  to  two  or 
three  cases  of  practical  moment, 
wntoaets       §  ^^"     ^n  ^e  case  of  contracts  by  railway  companies, 
the  question  has  sometimes  arisen  how  far  they  are  con- 
ditional on  the  formation  of  the  railway.     In  one  case, 
where  a  company  before  incorporation  contracted  with  a 
landowner,  the  contract  provided  for  a  bridge  over  the 
railway,  a  certain  deviation  of  the  line,  and  other  works 
entirely  dependent  on  its  formation,  and  also  for  the 
payment  of  4500£.  as  purchase-money  for  certain  lands 
to  be   taken   by  the   company,  and   for   consequential 
damage  to  the  landowner's  estate.     The   contract  was 
expressly  conditional  on  the  Act  passing.     It  passed,  but 
the  railway  was  abandoned,  and  the  time  for  taking  the 
lands  had    expired.     Nine-tenths   of    the   contract,  as 
Knight  Bruce  L.J.  remarked,  had  become  impracticable 
by  reason  of  the  abandonment  of  the  railway  :  and  the 
Lords  Justices,  though  not  deciding  the  point,  evidently 
inclined  to  the  opinion  that  the  contract  was  conditional, 
not  only  on  the  passing  of  the  Act,  but  on  the  making  of 
the   railway.1     And   in   the   subsequent   case   of  Lord 
James  Stuart  v.  London  and  North- Western  Railway 
Co.2  Lord  Cranworth  L.J.  expressed  a  similar  opinion. 
These  cases  have  been  doubted,3  but  rather  on  the  point 
of  jurisdiction  than  of  the  construction  of  the  contracts  : 
and  they  have  certainly  received  great  support  from  the 
case  of  Gage  v.  Newmarket  Railway  Co.*     There  the 

1  Webb  v.  Direct  London  and  3  HawJces  v.  Eastern  Counties  Rail- 
Portsmouth  Railway  Co.,  1  De  G.  M.  way  Co.,  1  De  G.  M.  &  G.  737  ;  S. 
&  G.  521,  reversing  S.  C.  9  Ha.  129.  C.  5  H.  L.  C.  331. 

•»  1  De  G.  M.  &  G.  721.     This  4  18  Q.  B.  457.    See  also  Edin- 

case  in  the  Court  below  is  reported,  burgh,  Perth,  and  Dundee  Railway 

15  Beav.  513.  See  also  5  H.  L.  C.  351.  Co.  v.  Philip,  2  Macq.  514. 
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company  had  covenanted  with  the  plaintiff  that,  in  the  ^rt  m. 

event  of  a  Bill  for  extending  their  powers  being  passed 

in  the  then  present  session,  the  company  should,  before 
they  should  enter  on  any  part  of  the  plaintiff's  land,  pay 
him  4900Z.  purchase-money  for  any  portion  of  his  land, 
not  exceeding  forty-three  acres,  which  the  company  might 
require  and  take,  and  7100?.  as  landlord's  compensation 
for  damages  arising  by  the  severance  thereof.  It  was 
held  that  the  covenant  was  not  for  the  payment  of  an 
absolute  sum  as  a  consideration  for  the  plaintiff's  with- 
drawing his  opposition,  but  a  payment  as  purchase- 
money  and  compensation  for  severance,  which  could  not 
be  due  when  no  land  was  required  or  taken,  and  no 
severance  affected  for  which  compensation  could  arise. 
In  the  case  of  the  Scottish  North-Eastern  Railway  Co. 
v.  Stewart 1  the  House  of  Lords  arrived  at  a  similar 
conclusion  upon  the  contract  there  in  question. 

§  966.     The  performance  of  conditions  precedent  may  Waiver. 
of  course  be  waived  by  the  persons  entitled  to  their 
performance ; 2  but  any  waiver  to  be  binding  must  be 
made  intentionally  and  with  a  knowledge  of  the  circum- 
stances of  the  case.3 

1  3  Maoq.  382.  ham,  and  Dover  Railway  Co.,  L.  R. 

2  Beatson  v.  Nicholson,  6  Jur.  620.      2  H.  L.  43  (S.   C,  1   De  G.  J.  &  S. 

3  Earl  of  Darnley  v.  London,  Chat-      204,  3  ib.  24). 


CHAPTER    XXIII. 

OF  THE  INCAPACITY  OF  THE  DEFENDANT  TO  PERFORM 
HIS  PART  OF  THE  CONTRACT. 

part  in.      §  967.     There  are  certain  cases  in  which  the  contract 

— : -is  construed  to  be  conditional  on  individual  capacity,  or 

condi-a°     on  the  continued  existence  of  some  state  of  facts  or 


capacity!   thing.       "  Contracts  for   personal   service,    for   matters 
&c-  dependent  on  personal  capacity,  as  to  write  a  book  or 

paint  a  picture,  are  conditional  on  the  continuance  of 
the  ability,  mental  or  corporeal,  to  perform  them."  x  So 
again,  where  from  the  nature  of  the  contract  it  appears 
that  the  parties  contracted  upon  the  footing  of  the  exist- 
ence at  the  time  of  performance  of  some  particular 
specified  thing,  and  there  is  no  express  or  implied 
warranty  that  the  thing  shall  exist,  a  condition  is 
implied  that  the  party  to  do  the  act  shall  be  excused,  in 
case  before  breach  performance  becomes  impossible  by  the 
perishing  of  the  specified  thing  without  the  default  of 
the  party.  This  principle  has  been  applied  to  a  contract 
to  let  a  music  hall,  which  was  destroyed  by  fire  before 
the  day  arrived ; 2  and  to  a  contract  to  sell  200  tons  of 
potatoes  grown  on  particular  land.3 
Such  con-      8  968.   All  these  contracts,  being;  conditional  and  not 

tracts  can-         .   .  ....  . 

not  be      positive,  are  not  within  the  rule  that,  where  there  is  a 
positive  contract  to  do  a  thing  not  illegal,  the  contractor 

1  Per  Bramwell    B.   in  Hall  v.  826. 
Wright,  El.  B.  &  E.  at  p.  778  ;  Pous-  3  Howell  v.  Coupland,  1  Q.  B.  D. 

sard  v.  Spiers,  1  Q.  B.  ~D.  410,  414.  258.      See   also  Appleby  v.  Myers, 

s  Taylor  v.  Caldwell,  3  B.  &  S.  L.  R.  2  0.  P.  651. 
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must  perform  it  or  pay  damages  for  not  doing  it,  though  part  in. 

it  has  become  impossible.     On  such  contracts  no  action  — - 

can  be  maintained,  whether  for  damages  or  for  specific 
performance. 

§  969.     But  in  contracts  positive  and  not  conditional,  Where  in- 
the  incapacity  of  the  defendant  to  perform  his  part  of  of  aefen- 
the  contract,  whilst  it  furnishes  no  answer  to  an  action  defence. 
for  damages,1  affords  a  ground  of  defence  against  specific 
performance.2     This  contention  does  not,  like  that  in  the 
case  of  conditional   contracts,  rest  upon  the  nature  or 
terms  of  the  contracts,  nor,  like  that  grounded  on  the 
incapacity  of  the  plaintiff  to  perform  his  part,  rest  upon 
any  principle  of  justice  that  operates  in  favour  of  the 
defendant,  but  is  based  upon  the  necessity  of  the  case 
arising  out  of  the  nature  of  the  relief  sought. 

§  970.  Where  a  bill  was  filed  against  the  provisional  instances. 
committee  of  a  projected  railway  company  for  the  specific 
performance  of  a  contract  to  deliver  to  the  plaintiff  a 
certain  number  of  scrip  certificates  ;  there  being  no  alle- 
gation that  the  defendants  had  any  scrip  which  they 
could  deliver,  but  a  statement  from  which  the  contrary 
might  rather  be  inferred,  a  demurrer  was  allowed  on  the 
ground  that  the  bill  did  not  show  any  capacity  in  the 
defendants  to  perform  the  contract.3  So  where  a  de- 
fendant showed  that  he  had  sold  the  property  in  question 
for  a  valuable  consideration  to  a  third  party,  no  per- 
formance could  be  enforced : 4  and  so  again,  assuming 
that  a  covenant  to  produce  deeds  can  be  obtained  by 
way  of  specific  performance  of  a  covenant  for  further 
assurance,  it  seems  that  the  Court  will  not  attempt  so 
to  carry  it  into  effect  where  the  deeds  are  not  in  the 


1  Hall  v.  Wright,  El.  B.  &  E.  746  ;  3  Columbine  v.  Chichester,  2  Ph. 
Brown  v.  Royal  Insurance  Co.,  1  El.  27  ;  Ferguson  v.  Wilson,  L.  R.  2  Ch. 
&  El.  853.  77. 

2  Per  Lord  Hardwicke  in  Green  v.  4  Denton  v.  Steivart,  1  Cox,  258  ; 
Smith,  1  Atk.  573.  17  Ves.  276  n. 
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part  in.  proposed  covenantor's  power.1  So  again  a  contract  by 
— 'XXm'  directors  to  accept  shares  in  payment  of  calls  being 
legally  impossible  of  performance  cannot  be  enforced.2 
And  where  a  charitable  corporation,  which  had  no  power 
of  selling  except  under  the  Lands  Clauses  Act,  con- 
tracted to  sell  land  without  having  the  price  settled  in 
the  manner  prescribed  by  the  Act,  the  Court  refused  to 
decree  specific  performance.3 
Defendant      8  971.     It   is   immaterial  for  this  purpose  that  the 

author  of     ,    ^      ,  ...  .  . 

his  own     defendant  is  the  author  of  his  own  incapacity.     "  Put  the 
mcapa-     extreme  casej"  SSL{&  Kindersley  V.C.  "  of  a  vendor  burn- 
ing a  title-deed :  the  Court  could  not  make  a  decree  that 
he  should  deliver  it  up,  and  be  imprisoned  if  he  does  not."4 

Capacity,       §  972.     It  is  not  necessary  to  the  specific  perform- 
when  to  1  ■        1         1  1  1  I'll 

be  judged  ance  of  a  contract,  that  it  should  be  one  which  the  parties 
at  the  time  of  entering  into  it  had  the  power  of  carrying 
into  effect,  nor  one  with  regard  to  which  it  depends  on 
themselves  alone  whether  they  would  ever  be  able  to 
perform  it.  For  where  a  party  enters  into  a  contract 
without  at  the  time  having  the  power  of  performing  it, 
and  afterwards  acquires  that  power,  he  is  bound  to 
perform  the  contract  he  entered  into.5  Therefore  a 
defendant  cannot  object  at  an  early  stage  of  an  action 
for  specific  performance  that  he  has  not  the  interest  he 
has  contracted  to  sell,  as  he  cannot  be  permitted  to  say 
that  he  did  not  mean  to  acquire  that  interest.6  And  so 
where  a  defendant  had  contracted  to  give  a  certain 
indemnity  to  be  secured  on  real  estate,  and  alleged  that 
he  had  not  real  estate  of  sufficient  value,  and  contended 
that  the  plaintiff  ought  to  accept  a  personal  indemnity, 

1  Hallett  v.  Middleton,  1  Russ.  4  In  Seawell  v.  Webster,  29  L.  J. 
243.  Ch.  at  p.  73. 

2  Ellis  v.  Colman,  25  Beav.  662.  5  Holroyd  v.  Marshall,  10  H.  L.  C. 
See  also  Seawell  v.  Webster,  29  L.  J.  191,  211  ;  Game  v.  Mitchell,  15  L.  J. 
Ch.  71.  Ch.  287. 

3  Wycombe  Railway  Go.  v.  Don-  6  Per  Lord  Eldon  in  Browne  v 
nington  Hospital,  L.  R.  1  Ch.  268.  Warner,  14  Ves.  412. 
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it  was  held  that  he  was  bound  to  purchase  real  estate  of  Pf  »t  ni- 

.  -1  Ch.  xxm. 

sufficient  value.1  

§  973.  The  same  principle  is  exemplified  in  a  case  niustra- 
which  was  decided  in  the  34th  year  of  Charles  II.  theprin- 
During  the  civil  wars,  the  then  Duke  of  Newcastle  had  cip  e' 
gone  abroad,  and  whilst  he  was  thus  absent,  the  de- 
fendant, who  was  his  heir  apparent,  without  authority 
from  the  then  Duke,  sold  and  conveyed  to  the  plaintiff 
certain  estates  of  the  Duke,  and  received  the  purchase- 
money,  and  applied  it  for  the  benefit  of  the  family.  The 
defendant  having  subsequently  succeeded  to  the  dukedom 
and  the  estates  in  question  as  heir,  he  was,  by  Lord  Not- 
tingham, held  bound  to  make  good  his  sale,  and  was 
decreed  to  do  so  accordingly.2  At  the  time  of  the 
contract,  specific  performance  would  have  been  impos- 
sible on  the  part  of  the  defendant,  but  it  had  subsequently 
become  possible  by  the  devolution  of  the  estate  con- 
tracted to  be  sold. 

8  974.     On  the  same  principle,  the  Court  will  not  in  Appiica- 

n  •  t  •  -i  1        l  1  •  titm  t0 

all  cases  consider  as  void,  contracts,  whether  by  private  pariia- 
persons  or  companies,  which  require  the  interposition  of  quired. ' 
the  legislature  before  they  can  be  carried  into  effect,  and 
accordingly  will  in  the  meanwhile  protect  the  property 
in  issue.3 

§  975.     With  regard   to  real  estate,  the  statute  32  Estate 
Hen.  VIII.  c.  9  prevents  the  sale  of  a  pretended  right  to  vendor's. 
land  by  a   person  out  of  possession;  but  if  a  person, 
instead  of  selling   a   pretended   right,    contracts  on   a 
certain  future  day  to  convey  an  estate,  and  he  is  on  that 
day  possessed  of  it,  the  contract  appears  not  to  be  within 

1  Walker  v.  Barnes,  3  Mad.  247.  G.  756  ;  Devenish  v.  Brown,  26  L.  J. 

~2  Clayton  v.  Duke  of  Newcastle,  2  Ch.  23  ;  4  W.  R.  783  (Wood  V.C.) ; 

Cas.  in  Ch.  112.  Frederick  v.  Coxwell,  3  Y.  &  J.  514. 

3  Great  Western  Railway   Co.   v.  As  to  contracts  requiring  proposed 

Birmingham  and    Oxford    Junction  legislation  to  render  them  legal,  see 

Railway  Co.,  2  Ph.  597 ;  per  Lord  Mayor  of  Norwich  v.  Norfolk  Rail- 

St.  Leonards  in  Hawkes  v.  Eastern  way  Co.,  4  El.  &  Bl.  397. 
Counties  Railway  Co.,  1  De  G.  M.  & 
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Part  III. 
Ch.  xxiii. 


Goods  not 
in  posses- 
sion of 
vendor. 


Consent 
of  third 
parties. 


Sale  of 

wife's 

estate. 


the  operation  of  the  statute,  and  to  be  binding  on  both 
parties.1 

§  976.  And  so  also  with  regard  to  goods,  the  legality 
of  contracts  for  the  sale  of  such  property  not  at  the  time 
in  the  possession  of  the  vendor  is  now  well  established  ; 2 
so  that,  notwithstanding  an  opposite  decision  of  Lord 
Macclesfield,3  such  a  contract  would  now  probably  be 
enforced,  if  in  other  respects  it  fell  under  the  jurisdiction 
of  the  Court.4 

§  977.  As  the  consent  of  a  third  party  is,  or  may 
be,  a  thing  impossible  to  procure,  a  defendant  who  has 
entered  into  a  contract  to  the  performance  of  which  such 
consent  is  necessary,  will  not,  in  case  such  consent  cannot 
be  procured,  be  decreed  to  obtain  it,  and  thus  perform 
an  impossibility.5 

§  978.  Where  the  husband,  or  husband  and  wife, 
have  entered  into  a  contract  to  sell  the  estate  of  the 
wife,  the  Court  of  Chancery  used  formerly  to  decree  the 
husband  to  procure  his  wife's  consent,  and  in  default 
commit  him  to  gaol  until  she  yielded.6  But  the  absurdity 
of  such  a  course  is  obvious  ;  because  the  Court  of  Chan- 
cery was  thus  putting  all  the  compulsion  it  could  upon 
the  wife  to  induce  her  to  do  an  act,  of  which  the  essence 
is  that  it  is  done  without  compulsion ;  the  Court  of 
Chancery  was  distressing  her  to  give  her  consent,  whilst 
the  Court  of  Common  Pleas  was  examining  her  to  see 
that  she  was  acting  from  free  will  alone  ;  and  it  is  now 


1  Be  Medina  v.  Norman,  9  M.  & 
W.  820  ;  and  see  further,  as  to  this 
statute,  supra,  §  211. 

2  Hibblethwaite  v.  M 'Marine,  5  M. 
&  W.  462. 

3  Cuddee  v.  Eutter,  5  Vin.  Abr. 
538,  pi.  21. 

4  Holroyd  v.  Marshall,  10  H.  L.  0. 
191. 

5  Howell  v.  George,  1  Mad.  1 ;  Grey 
v.  Heslceth,  Ambl.  268 ;  S.  C.  3 
Bum.  Eccl.  Law,  336,  5th  ed.  See 
also  Weatherall  v.  Geering,  12  Ves.  at 


p.  511  ;  Marsh  v.  Milligan,  3  Jur. 
N.  S.  979  (Wood  V.C.)  ;  Beeston  v. 
Stutely,  6  W.  E.  206  ;  27  L.  J.  Ch. 
156  ;  Meara  v.  Meara,  8  Ir.  Ch.  R. 
37  ;  and  Willmott  v.  Barter,  15  Ch. 
D.  96.  Distinguish  Leitch  v.  Simp- 
son, I.  E.  5  Eq.  613. 

0  Barrington  v.  Horn,  5  Vin.  Abr. 
547,  pi.  35  ;  S.  C.  2  Eq.  Cas.  Abr. 
17,  pi.  7  ;  Hall  v.  Hardy,  3  P.  Wms. 
187  ;  Daniel  v.  Adams,  Ambl.  495  ; 
Morris  v.  Stephenson,  7  Ves.  474. 
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accordingly  established  that  the  Court  will  not  interfere  part  hi. 

specifically  to  perform  contracts  where  a  wife's  consent  — : 

is  requisite,  and  she  refuses  to  give  it.1  But  in  cases  of 
contracts  by  the  husband  and  wife,  it  will  enforce  the 
contract  against  the  husband,  with  compensation  for  the 
interest  which  the  wife's  refusal  has  prevented  the  plain- 
tiff from  acquiring.2 

§  979.  It  must  not,  however,  be  understood  that  the  Execution 
incapacity  of  the  defendant  to  perform  a  contract  lite- 
rally and  exactly  in  all  its  parts  will  enable  him  to  refuse 
to  perform  it  in  substance.  The  plaintiff  has  in  many 
cases  the  right  to  call  on  the  defendant  to  perform  the 
contract  as  best  he  can,  though  the  defendant's  incapacity 
to  perform  it  fully  might  be  a  bar  to  him,  if  he  filled  the 
position  of  plaintiff.  All  the  cases  in  which  a  plaintiff 
enforces  a  contract  so  far  as  the  defendant  can  perform 
it  and  obtains  compensation  from  him  for  the  part  un- 
performed are  instances  of  this.3  Some  other  cases  of 
the  same  sort  may  be  mentioned. 

§  980.     If  two  tenants  in  tail  in  common  were  to  Death  of 
contract  to  sell  an  estate  and  one  of  them  died  before  tractor, 
completion,  the  issue  in  tail  of  the  one  dying  would  not  t^n  m 
be  bound  by  the  contract;  but  it  seems  that  the  purchaser 
might,  if  he  chose,  sue  the  survivor  for  a  conveyance  of 
his  moiety  on  payment  of  a  half  of  the  purchase-money.4 

§  981.     So  in  Carey  v.  Stafford,5  in  the  Exchequer  in  Carey  v. 
1725,  where  a  man  executed  a  deed  affecting  to  convey 
lands  therein  described  of  the  yearly  value  of  22 1  to  his 
servant,  and  no  such  lands  existed,  the  Court  compelled 
him  to  convey  lands  of  equal  value. 

1  Bryan  v.  Wooley,  1  Bro.  P.  0.  2  Barnes  v.   Wood,  L.   R.  8  Eq. 

184  ;  Emery  v.   Wase,  8  Ves.  505  ;  424  ;  Castle  v.    Wilkinson,  L.  R.  5 

Frederick  v.  Coxwell,  3  Y.  &  J.  514 ;  Ch.  534  ;  infra,  §  1228,  1232. 
Howell  v.  George,  1  Mad.  1  ;  Buck  v.  3  See  Part  V.   chap.  ii.  §   1222 

Whelley,  in  D.  P.   1   Mad.   7  n. ;  et  seg. 

Martin  v.  Mitchell,  2  J.  &  W.  413,  i  Per  Lord  Hardwicke   in  Att,~ 

425  ;  per  Lord  Mansfield  C.  J.  in  Gen.  v.  Day,  1  Ves.  Sen.  at  p.  224. 
Davis  v.  Jones,  1  N.  R.  269.  5  3  Sw.  427  n. 

F  F  2 
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part  in.      8,  982.     And  so  if  a  copyholder  were  to  contract  to 

Ch.  xxiii.  a  i  i  .11-1 

grant  a  lease  for  a  longer  term  than  the  custom  allowed,. 

copy-  7  he  would,  it  seems,  be  compelled  to  effectuate  his  contract 
0  er-  in  substance,  by  from  time  to  time  executing  leases  for 
such  terms  as  he  could,  till  he  had  made  up  the  term 
contracted  for.1 

Erring-  §  983.  Errington's  case,2  though  not  on  a  specific 
performance,  is  another  illustration  of  this  principle.  He 
had  contracted  for  9000?.  to  build  a  bridge  over  the 
Tyne,  and  to  maintain  it  for  seven  years,  and  had  en- 
tered into  a  bond  in  that  sum  conditioned  for  perform- 
ance of  the  contract :  the  bridge  was  built,  but  thrown 
clown  by  a  flood ;  and  it  was  found  that  no  bridge  on 
that  site  could  stand..  Thereupon  he  filed  his  bill  for 
relief  from  the  bond ;  and  upon  his  building  a  bridge 
upon  a  neighbouring  site  where  it  could  stand,  and  sub- 
mitting to  an  issue  of  quantum  damnificatus  by  the  change 
of  site,  he  was  relieved  from  the  penalty  of  the  bond. 

Contract        8  984.     Where  a  contract  is  in  its  original  form  ob- 

modelled  a.  ° 

so  as  to  be  noxious  to  difficulties  on  the  score  oi  illegality,  but  can 
nevertheless  be  lawfully  performed  in  substance,  the 
Court  will  so-  model  it  as  to  effectuate  this  purpose.  Thus 
it  having  been  made  by  statute  illegal  to  contract  for  the 
tenant  to  pay  the  tithe  rent-charge,  a  contract  for  a  lease, 
stipulating  that  the  tenant  should  pay  a  certain  sum  for 
rent  and  also  the  rent-charge,  may  be  carried  into  effect 
by  the  Court  by  means  of  a  lease  reserving  as  'rent  the 
two  sums  in  the  contract  treated  respectively  as  rent  and 
rent-charge.3 
confined g  §  985.  But  such  modelling  can  only  apply  to  mat- 
mattere31  ters  °f  f°rm-  So  where  an  incumbent  was  under  a 
statute  able  to  grant  a  lease  with  a  rent  payable  quar- 
terly, and  he  contracted  to  grant  a  lease  with  rent  payable 

1  Paxton  v.  Newton,  2  Sm.  &  Gif.      v;  Aynesly,  2  Bro.  C.  C.  341. 

437.  3  Carolan  v.  Brabazon,  3  Jon.  & 

2  Per  Lord  Redesdale  in  Davis  v.      L.  200. 
Hone,  2  Sch.  &  Lef.  351 ;  Errington 
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half-yearly,  the  Court  declined  to  compel  the  lessee  to  paet  in. 

take  a  lease  with  a  reservation  of  rent  payable  quarterly  :  — : '- 

the  mode  of  reservation  of  rent  was  held  to  be  an  essen- 
tial part  of  the  contract.1 

§  986.     The  Court  will  probably  be  anxious  to  exe-  Contract 
cute  a  contract  cy  pres,  where  by  subsequent  legislation  fnvaii  ' 
a  contract  originally  valid  may  have  become  invalid  in  %£*$£* 
part.     Thus  where  a  Dean  and  Chapter,1  prior  to  thetion- 
disabling  statute  of  13  Eliz.,  covenanted  for  the  renewal 
of  a  lease  for  ninety-nine  years,  and  the  plaintiff  brought 
his  bill   asking   for   a   renewal   for   such   term   as   the 
corporation  could  grant  under  the  statute,  it  was  ulti- 
mately decided  by  the  House  of  Lords,  in  accordance 
with  the   opinion  of  Jekyll   M.R.,   but   overruling  the 
judgments   of   Lord    King,    Lord   Eaymond   C.J.,    and 
Price  J.,  that  the  plaintiff  was  entitled  to  this  cy  pres 
relief.2 

§  987.     It  seems  that  in  some  cases  in  which   the  Contract 
contract  would  be  incapable  of  being  specifically  enforced  S^to  be 
in  its  very  terms  for  other  reasons  than  illegality,  it  may  P0SSlble- 
be  executed  by  the  Court  cy  pres  if  such  a  plan  be  feasi- 
ble.    In  one  case  there  was  a  contract  entered  into  by 
the  defendants  within  two  years  to  procure  the  heir-at- 
law  of  A.  B.  to  convey  certain  estates  to  the  plaintiffs,  or 
within  the  same  period  to  petition  the  House  of  Lords 
for,  and  to  use  their  utmost  endeavours  to  procure,  an 
Act  of  Parliament  for  substituting  a  trustee  in  place  of 
the  heir,  in  case  such  heir  could  not  be  found,  or  there 
was  no  heir  :  on  a  bill  filed  for  the  performance  of  this 
contract,  the  Court  decreed  the  defendants  to  allow  their 
names  to  be  used  in  an  application  to  Parliament  for  the 
Act,3    A  contract  by  a  person  to  use  his  utmost  endea- 

1  Jenkins  v.  Green  (No.  2),  27  Beav.  1726) ;  supra,  §  39. 

440.  3  Frederick  v.  Coxwell,  3  Y.  &  J, 

5  Betesworth  v.  Dean  and  Chapter  514. 
of  St.  Paul's,  Sel.  C.  in  Ch.  66  (Nov. 


cases. 
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past  in.  vours  seems  to  be  one  which  the  Court  could  not  spe- 

cifically  execute. 

Railway  §  988.  In  some  railway  cases,  the  Court  has  shown 
a  great  inclination  to  regard  what  it  considers  as  the 
substance  of  the  contract.  In  one  case,  company  A.  con- 
tracted with  the  plaintiff  for  the  purchase  of  the  lands 
required  for  their  proposed  line,  and  for  the  withdrawal 
of  his  opposition  in  consideration  of  20,000£.  to  be  paid 
to  him,  in  case  their  Bill  should  pass  into  law  :  there  was 
a  rival  company  B.,  which  would  require  different  lands 
of  the  plaintiff :  by  an  agreement,  made  between  the  two 
companies  during  the  proceedings  before  the  Committee 
of  the  Commons,  it  was  agreed  that  a  reference  should 
be  made  as  to  which  of  the  two  lines  should  be  carried 
into  effect,  and  that  the  successful  company  should  take 
to  all  the  engagements  of  the  other.  The  line  of  com- 
pany B.  was  approved,  and  company  A.'s  Bill  was  accord- 
ingly withdrawn ;  company  B.  refused  to  pay  the  plaintiff 
the  20,000?.,  alleging,  amongst  other  things,  that  it  was 
conditional  on  the  Bill  of  company  A.  passing,  and  that 
the  lands  required  were  not  those  contracted  for  :  but  on 
a  bill  filed  by  the  plaintiff  against  them,  their  demurrer 
was  overruled  by  Shadwell  V.C.  and  Lord  Cottenham.1 
In  a  subsequent  case,  however,  the  same  Vice  Chan- 
cellor considered  the  passing  of  a  Bill  of  an  amalgamated 
company  sufficiently  distinct  from  the  passing  of  the  Bill 
of  one  of  the  companies  to  relieve  the  amalgamated  com- 
pany from  a  contract  binding  in  case  of  the  Bill  of  the  one 
company  passing.2  The  decree  was  affirmed  by  Lord 
Cottenham,  but  on  a  different  ground.3 

1  Stanley  v.  Chester  and  Birlcen-  to  the  results  of  amalgamation,  Earl 
head  Railway  Co.,  9  Sim.  264 ;  S.  C.  of  Lindsey  v.  Great  Northern  Railway 
3  My.  &  Cr.  773.  Co.,  10  Ha.  664 ;  King  v.  Accumu- 

2  Greenhalgh  v.  Manchester  and  lative  Assurance  Co.,  3  C.  B.  N.  S. 
Birmingham  Railway  Co.,  9  Sim.  151 ;  Kearns  v.  Leaf,  1  H.  &  M. 
416.  681. 


3 


3  My.  &  Cr.  784.    See  further,  as 
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§  989.     Where  a  contract  is  in  the  alternative,  so  as  part  hi. 

.  n  Ch.  xxm. 

to  give  an  election  to  the  party  to  perform  it,  and  one  01 -- 

the  alternatives  is  at  the  time  of  the  contract,  or  subse-  unty  of 
quently  becomes,  impossible,  the  question  arises  how  far  native.01' 
the  contracting  party  is  bound  to  the  performance  of  the 
alternative  that  remains  possible.  The  cases  seem  to 
divide  themselves  into  (i.)  those  where  one  alternative  is 
impossible  at  the  time  of  the  contract,  (ii.)  where  it  be- 
comes so  subsequently  to  the  contract,  but  before  election, 
by  the  act  of  God,  or  (iii.)  by  the  act  of  the  other  party 
to  the  contract,  or  (iv.)  by  the  act  of  a  stranger,  and  (v.) 
those  cases  where  the  impossibility  arises  after  election. 
These  different  cases  must  be  briefly  considered. 

§  990.  (i.)  Where  at  the  time  of  the  contract  one  i-  One  ai- 
alternative  is  impossible  or  void,  the  party  to  execute  the  originally 
contract  is  bound  to  the  performance  of  the  other  alter-  sit>ie.S~ 
native.1  So  where  the  condition  of  a  bond  was  to  pay  a 
certain  sum,  or  render  in  execution  a  person  who  had 
been  previously  discharged,  and  the  Court  held  the  latter 
alternative  illegal  and  void,  it  was  decided  that  the 
obligor  was  bound  to  perform  the  other,  and  that  not 
having  done  so,  the  bond  was  forfeited.2  And  where  an 
award  directed  that  a  sum  of  money  should  be  paid  or  be 
secured  to  be  paid,  and  did  not  define  the  security  to  be 
given,  and  the  question  was  whether  the  award  was  not 
void  for  uncertainty  :  it  was  held  not  to  be  so,  on  the 
ground  that  if  an  award  direct  one  of  two  things  to  be 
done  in  the  alternative,  and  one  is  void  for  uncertainty 
or  is  impossible,  it  is  yet  incumbent  on  the  party  to  per- 
form the  other  of  them.3 

§  991.     (ii.)  The   leading   authority   on   the   second  ii.  One  ai- 
class  of  cases  is  Laughter's  case*  where  it  is  laid  down,  rendered 

1  Com.  Dig.  Condit.  K.  2  ;  Wicjley      549. 

v.  Blackwal,  Oro.  Eliz.  780.  *  5  Rep.  21,  b.  ;  S.  0.  s.  n.  Eaton's 

2  Da  Costa  v.  Davis,  1  B.  &  P.  case,  Moore,  357  ;    s.   n.  Eaton  v. 
242,  Laughter,  Cro.    Eliz.   398 ;   accorcl- 

3  Simmonds  v.  Sioaine,  1  Taunt,  ingly  Warner  v.  White,  T.  Jon.  95. 
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paet  in.  "  that  where  a  condition  of  a  bond  consists  of  two  parts 
: — :J^!i  in  the  disjunctive,  and  both  are  possible  at  the  time  of 
byPthe  act  the  bond  made,  and  afterwards  one  of  them  becomes 
of  Godl  impossible  by  the  act  of  God,  the  obligor  is  not  bound 
to  perform  the  other  part."  On  this  case  it  may  be 
remarked  in  the  first  place,  that  the  case  itself  did  not 
require  the  enunciation  of  the  principle,1  as  both  alter- 
natives in  the  bond  there  put  in  suit  were  rendered 
impossible  ;2  and  in  the  second  place,  it  is  to  be  observed, 
that  subsequent  decisions  show  that  the  principle  was 
stated  too  broadly,  and  that  even  at  Common  Law  the 
intention  of  the  parties  has  been  gathered  from  the  par- 
ticular language  of  each  instrument.  In  the  case  of 
Studholmes  v.  Mandell,3  the  Court  said  that  the  rule 
and  reason  of  Laughter's  case  ought  not  to  be  taken  so 
largely  as  Coke  has  reported  it,  but  according  to  the 
nature  of  the  case ;  and  Treby  C.J.  quoted  a  case  in 
which  a  bond  was  conditioned  either  to  make  a  lease  for 
the  life  of  the  obligee  before  such  a  day  or  to  pay  100?., 
and  the  obligee  having  died  before  the  day,  it  was  held 
in  the  Common  Pleas  that  the  obligor  should  pay  the 
100?.  And  in  Drummond  v.  Duke  of  Bolton*  in  an 
action  on  a  bond  conditioned  to  pay  or  secure  to  the 
plaintiff  or  her  children  by  William  Ashe,  her  then 
intended  husband,  3000?.  within  six  months  after  the 
defendant  should  become  Duke  of  Bolton,  the  defendant 
pleaded  that  William  Ashe  died  without  having  any 
children  before  the  defendant  became  Duke :  but  the 
plea  was  overruled,  on  the  ground  that  the  intention  of 
the  parties  must  be  regarded,  and  that  it  could  never 
have  been  their  intention  that  the  money  should  not  be 
paid  to  the  plaintiff  in  case  she  should  not  have  a  child 
by  William  Ashe  at  the  time  of  the  plaintiff  becoming 

1  Barkworth  v.  Young,  4  Drew.  1,      Salk.  170. 

24.  4  Say,  243.    See  also  per  Walmes- 

2  See  the  case  in  Cro.  Eliz.  398.         ley  J.  in  More   v.  Morecomb,  Cro. 
8  1  Lord  Eaym.  279  ;   Anon.,  1      Eliz.  864. 
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Duke,  though  if  she  then  had  a  child,  the  defendant  might  part  in. 

have  had  his  election  to  whom  to  pay  the  money.  — '■ - 

§  992.  And  this  view  of  the  law  was  fully  sup-  Barh, 
ported  in  a  case  before  Kindersley  V.C.,  on  a  promise  by  jb«4^' 
A.,  on  the  marriage  of  his  daughter  with  R,  that  he 
would  at  his  death  leave  to  his  daughter  an  equal  por- 
tion with  his  other  children.  The  daughter  died  in  the 
lifetime  of  her  father,  leaving  children,  and  this  circum- 
stance was  argued  to  be  a  discharge  from  the  contract  by 
an  act  of  God.  But  the  Vice  Chancellor  held  that  the 
contract  might  have  been  performed  in  either  of  two 
ways, — namely,  by  A.'s  making  a  provision  for  his 
daughter  by  will  or  by  his  dying  intestate :  and  that 
though  the  death  of  the  daughter  precluded  him  from 
performing  it  in  the  first  way,  he  was  not  thereby 
exonerated  from  performing  it  in  the  second,  and  that 
the  bill,  by  which  the  husband  prayed  for  an  equal  share 
in  the  testator's  residuary  estate,  was  not  on  that  ground 
demurrable.1  His  Honour,  after  referring  to  some  of  the 
previous  cases,  expressed  his  opinion  that  it  is  impossible 
to  lay  down  any  universal  proposition  either  way,  and 
that  each  case  must  depend  upon  the  intention  of  the 
parties :  but  that  where  this  intention  is  clear  that  one 
of  the  parties  shall  do  a  certain  thing,  but  he  is  allowed 
his  option  to  do  it  in  one  or  other  of  two  modes,  and 
one  of  these  modes  becomes  impossible  by  the  act  of 
God,  he  is  bound  to  perform  it  in  the  other  mode :  and 
that,  in  the  case  before  the  Court,  it  was  manifestly  the 
intention  of  the  parties  that,  in  one  way  or  other,  the 
daughter  should  have  an  equal  share  of  the  testator's 
property ;  and  that  if  the  father  was  prevented  by  the 
act  of  God  from  performing  his  obligation  in  one  way, 
he  was  bound  to  perform  it  in  the  other  way,  which  was 
possible.2 

1  Bwrliivorth  v.  Young,  4  Drew.  1.       Law  seems  to  agree  with  this.    "  Si 

2  p.  25.     The  rule  of  the  Civil     quis  illud  vel  illud  stipulates  Bit,  tot 
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paet  iii.      §  993.     In  Jones  v.  How 1  a  father  on  the  marriage 

— : of  his  daughter  covenanted  by  some  act  inter  vivos  or  by 

Hon:  '  will  to  leave  his  daughter  a  certain  provision  :  no  act 
inter  vivos  was  done  by  the  covenantor,  nor  did  his  will 
contain  any  provision  for  her  :  the  daughter  died  in  the 
lifetime  of  her  father  :  the  Court  of  Common  Pleas,  on 
a  case  stated  for  its  opinion  by  direction  of  Wigram  V.C., 
held  that  the  covenantee  had  no  cause  of  action,  on  the 
ground,  it  appears,  of  the  provision  by  will  having  failed 
by  the  death  of  his  daughter,  and  a  consequent  exemp- 
tion from  liability  to  perform  the  other  alternative.  The 
Vice  Chancellor,  though  expressing  an  opinion  that  by 
this  view  the  intention  of  the  parties  was  disappointed, 
as  the  provision  was  intended  to  be  absolute,  and  the 
mode  of  making  it  only  intended  to  be  left  to  the  dis- 
cretion of  the  covenantor,  yet  confirmed  the  certificate, 
and  dismissed  the  bill  with  costs, 
iii.  One         &  994.     (hi. )  Where  one  of  the  alternatives  becomes 

alterna-       .      ° 

tive  pre-  impossible  by  the  act  or  default  of  the  party  for  whose 
the  otter  benefit  the  contract  is  to  be  executed,  the  other  alterna- 
part7"  tive  is  discharged  and  need  not  be  performed.2  There- 
fore in  debt  on  an  obligation  conditioned  for  the  delivery 
up  by  the  defendant  to  the  plaintiff  of  three  obligations 
in  which  the  plaintiff  was  bound  to  the  defendant,  or  for 
the  execution  to  the  plaintiff  of  such  release  of  them  as 
should  be  devised  by  the  plaintiff's  Counsel  before 
Michaelmas,  a  plea  that  neither  the  plaintiff  nor  his 
Counsel  devised  any  release  before  Michaelmas  was  held 
good  by  a  majority  of  the  Judges  in  the  Queen's  Bench, 
on  the  ground  that,  where  the  obligee  disables  the  obligor 
to  perform  the  one  part,  the  law  discharges  him  from  the 
other.3     This  authority  wa.s  followed  by  another  case  in 

obligationes    sunt    quot    corpora :  §  793. 

quare,  si  altera  res  ex  qu&cunque  1  7  Ha.  267  ;  S.  C.  9  C.  B.  1. 

causl  dari  non  potest,  altera  nihilo-         2  Com.  Dig.  Condit.  K.  2. 
minus  dabitur." — Wamkbnig,  Instit.         3  Grenninghcm  v.  Ewer,  Cro.  Eliz. 

Jur.  Kom.  Priv.  lib.  iii.  c.  2,  t.  1,  396,  539. 
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the  same  Court,  in  which,  in  debt  on  a  bond  by  the  de-  ^ET  ni. 

fendant  conditioned  to  grant  an  annuity  within  six  months 

after  tbe  death  of  A.,  and  if  he  refused,  on  request  then 
to  pay  300Z.,  a  plea  that  no  grant  had  been  tendered 
within  six  months  was  held  good.1 

§  995.     The  principle  of  these  cases  is  obvious  :  the  ^h ^  Pre- 
contract gives  the  party  to  perform  an  election,  and  creates  these 
an  obligation  to  perform  only  the  elected  thing  :  but  the 
other  party  has  destroyed  the  election  and  so  has  re- 
leased the  performing  party  from  his  obligation  to  do 
anything. 

§  996.     (iv.)  Where  one  alternative  is  prevented  by  jjj.  °ne. 
the  act  of  a  stranger  rendering  its  performance  impos- tive  Pre- 
sible,  the  other  alternative  must  be  performed.    This  was  by  a 
held  in  a  case  in  the  4th  of  Henry  VII.,  which  decided      nge1' 
that  if  one  be  obliged  to  enfeoff  me  of  certain  lands, 
or  to  marry  A.  S.   before  such  a  day,  and  a  stranger 
marry  A.  S.  before  the  day,  the  obligor  must  make  a 
feoffment  of  the  lands :    but  otherwise  if  the  obligee 
married  A.  S.  before  the  day,  for  then  the  other  alterna- 
tive is  discharged.2 

§  997.     (v.)  If,  after  the  party  to  perform  has  elected  Jj.^oted 
to  perform  one  alternative,  that  alternative  becomes  im- tive  im- 
possible, the  effect  of  the  impossibility  is  precisely  the  impos- 
same  as  in  the  case  of  a  single  contract,  for  by  election S1 
the  contract  has  become  single.     The  performing  party 
therefore  is  ordinarily  liable  in  damages.3 

1  Basket  v.  Basket,  1  Mod.  265  ;      Cro.  Eliz.  397. 

2  Mod.  200.  3  Brown  v.  Royal  Insurance  Go.,  1 

2  Quoted  in  Grenningham  v.  Ewer,     El.  &  El.  853. 


CHAPTER    XXIV. 

OF   THE   RESCISSION   OP   THE   CONTRACT. 

part  hi.      8  998.  The  rescission  of  a  contract  necessarily  con- 
ch, xxiv.      . a  .  J      . 
stitutes  a  bar  to  its  performance  by  either  of  the  parties 

of  reecis-   to  it.     The  rescission  may  result  from — 

sion. 

(i.)  A  simple  agreement  between  the  parties  to 
rescind  the  contract ; 

(ii.)  An  agreement  between  the  parties  to  new 
terms  which  put  an  end  to  the  terms  of  the  old 
contract ; 

(iii.)  An  agreement  between  the  original  parties  and 
a  third  person,  by  which  the  third  person  takes  the 
place  of  one  of  the  original  contractors ; 

(iv.)  An  exercise  of  a  power  to  rescind  reserved  by 
the  contract  to  one  or  both  of  the  contractors  ; 

(v.)  An  exercise  of  the  right  to  rescind  which  results 
to  the  injured  party  from  fraud  or  mistake  in  relation 
to  the  contract ; 

(vi.)  An  exercise  of  the  right  to  rescind  which 
results  to  one  party  from  the  other  party's  absolute 
refusal  to  perform  the  contract  or  unreasonable  delay 
in  its  performance  ; 

(vii.)  An  exercise  of  the  right  to  rescind  which 
results  to  one  party  from  the  other  party's  having 
made  performance  impossible. 

i.  A  simple  agreement  to  rescind. 

Agree- 

Ss5nd°      §  ^®"  Generally  speaking,  the  parties  to  a  contract, 
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supposing  them  both  to  continue  sui  juris  and  capable  part  in. 

of  contracting,  have  a  right  to  determine  it  by  an  agree 

ment  to  rescind  it,  or,  to  use  other  words,  a  waiver  and 
abandonment  by  mutual  consent  of  the  parties  :  and  this 
they  may  do  even  when  the  contract  between  them 
affects  the  interests  of  some  third  person ;  except,  it 
seems,  where  there  has  been  a  part  performance  of  it 
affecting  the  third  person.  So  that  where  A.  by  deed 
contracted  with  B.  that  A.'s  son  should  reside  with 
and  be  brought  up  by  B.,  who  covenanted  to  leave  him 
certain  property,  and  there  was  no  appreciable  part 
performance  as  regards  the  child,  so  that  his  condition 
in  life  had  not  been  altered,  and  no  expectation  on  his 
part  was  defeated,  it  was  held  that  A.  and  B.  might  by 
agreement  rescind  the  deed,  though  it  would,  it  seems, 
have  been  different  if  there  had  been  any  part  performance 
affecting  the  child.1 

§  1000.     An  agreement  to  rescind  a  contract  which  Parol 
is  in  writing  2  or  under  seal 3  may  clearly  in  Equity  be  to  rescind 

i  i  writing  or 

by  parol.  deed. 

§  1001.  Against  this  conclusion  various  arguments  objection 
have  at  various  times  been  raised :  it  has  been  urged  0f°Sw.u  e 
that  the  rule  of  law  does  not  allow  the  variation  of  a 
contract  that  has  been  reduced  to  writing  to  be  evidenced 
by  parol ;  but  to  this  it  has  been  replied  that  rescission 
is  not  variation,  that  the  law  allows  parol  evidence  of 
matters  collateral  to  the  contract,4  and  that  rescission  or 
waiver  being  in  its  nature  subsequent  and  collateral  to 
the  contract  may  therefore  be  proved  by  parol  testimony.5 

§  1002.     Again,  it  has  been  urged  that  the  Statute  of  Objection 

1  Hill  v.  Gomme,  1  Beav.  540  ;  5  B.  &  Ad.  58  ;  Harvey  v.  Grabham, 
S:C.  5  My.  &  Cr.  250  ;  supra,  §  182.  5  A.  &  E.  61. 

2  Davis  v.  Symonds,  1  Cox,  402,  *  Pymv.  Campbell,  6  El.  &B1.  370. 
406.  5  Davis  v.  Symonds,  1  Cox,  402, 

3  Hill  v.  Gomme,   1  Beav.  540;  406.  This  seems  denied,  as  to  waiver 
Lady  Lanesborough  v,  Oclcshott,  1  Bro,  at  Common  Law,  by  Lord  Hardwicke 
P.  C.  151.    See,  for  the  doctrine  at  in  Bell  v.  Howard,  9  Mod.  305. 
Common  Law,  Goss  v.  Lord  Nugent, 
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part  iii.  Frauds  precludes  parol  evidence  of  rescission  of  contracts 

— -  relating  to  land  :  for  a  contract  to  waive  a  purchase  of 

tutetf  a"  land  as  much  relates  to  land  as  the  original  contract.1 
Frauds,  -g^  ^  -g  rep^e(j  £hat  the  rescinding  contract  is  not  the 
contract  on  which  the  action  is  brought,  and  that  whilst 
the  statute  provides  that  no  action  shall  be  brought  on 
any  contract  of  the  descriptions  there  specified,  except  it 
be  in  writing,  it  does  not  provide  that  every  such  written 
contract  shall  support  an  action.  In  the  result  it  is 
perfectly  well  ascertained  that  a  contract  in  writing,  and 
by  law  required  to  be  in  writing,  ma)  in  Equity  be 
rescinded  by  parol ;  2  and  waiver  by  mutual  parol  agree- 
ment therefore  furnishes  a  sufficient  defence  to  an  action 
for  specific  performance.3 
Agree-  §  1003.     Any  circumstances  or  course  of  conduct  from 

rescind     whence  can  be  clearly  deduced  an  agreement  to  put  an 
by  con-6    end  to  the  original  contract  will  amount  to  a  rescission 
duct.        0£  j{-_     Thus,  to  give  one  or  two  examples  :   where,  on 
default  in  payment  of  the  purchase-money,  one  party  said 
to  the  other  that  there  must  be  an  end  of  the  negociation, 
and  the  other  assented,  the  contract  was  held  to  have 
been  rescinded.4     And  where  the  vendor  was  allowed  for 
a  long  period  to  remain  in  possession,  and  the  purchaser's 
representatives  seventeen  years  afterwards  treated  them- 
selves, in  a  deed  between  the  parties,  as  entitled  to  interest 
on  the  debt  which  had  been  the  consideration  for  the 
sale  and  not  to  the  rents  and  profits  of  the  land,  the 
contract  was  held  to  have  been  waived.5 
Evidence       §  1004.     But  the  Court  must  be  satisfied  of  this  total 
cS.be    abandonment  by  both  parties  of  the  contract.      "  The 

1  Per  Lord  Hardwicke  in  Buck-      pi.  44. 

house  v.  Crosby,  2  Eq.  Cas.  Abr.  33.  3  Davis  v.  Symonds,  1  Cox,  402  ; 

2  Goman   v.    Salisbury,    1    Vern.      Robinson  v.  Page,  3  Euss.  114. 

240  ;  Inge  v.  Lippingwell,  2  Dick.  *  Carter  v.  Dean  of  Ely,  7  Sim. 

469  ;  S.  C.  5  Vin.  Abr.  516,  pi.  22  ;  211. 

per  Grant  M.R.  in  Ex  parte  Lord  6  Earl  ofEosse  v.  Sterling,  4  Dow, 

Ilchester,  7  Ves.  377.    See  also  Back-  442.  See  also  Hill  v.  Gomme,  1  Beav. 

house  v.  Mohun,  3  Sw.  434  n. ;  Buck-  540. 

house  v.  Crosby,  2  Eq.  Cas.  Abr.  32, 
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Court,"  said  Lord  St.  Leonards,  "requires  as  clear  evi-  paetIH. 

dence  oi  the  waiver  as  of  the  existence  oi  the  contract 

itself,  and  will  not  act  upon  less."  l  And  in  another 
case  his  Lordship  said  that,  unless  a  party  has  by  his 
conduct  forfeited  his  right,  "  abandonment  of  a  contract, 
according  to  the  law  of  this  Court,  is  a  contract  in  itself; " 
and  accordingly  he  refused  to  hold  a  loose  conversation 
which  was  alleged  as  a  waiver  of  a  contract  for  a  lease  to 
amount  to  such  a  new  contract.2 

§  1005.     To  these  cases  may  be  likened  those  where  Absolute 
an  absolute  refusal  of  one  party  gives  rise  to  a  right  to  of  one 
rescind  in  the  other  :  the  refusal  must  be  clear,  total,  and  par  y* 
unqualified.3 

§  1006.     An  agreement  to  rescind  an  existing  con-  There 
tract  must  amount  to  a  total  abandonment  of  the  whole  total 
contract,  and  not  to  a  partial  waiver  of  some  of  its  terms  :  ment.on* 
for  to  allow  of  such  a  proceeding  in  the  case  of  a  written 
contract  would  be  to  have  a  contract  proved  partly  by 
writing,  and  partly  by  parol  : 4   it  would   be   a  parol 
novation  of  a   written  contract,  which  is   inadmissible 
where  the  law  requires  the  contract  to  be  evidenced  by 
writing  :5  and  therefore  the  agreement,  or  the  circum- 
stances from  which  it  is  inferred,  must  show  an  absolute 
dissolution  and  abandonment  of  the  contract.6 

§  1007.     The  cases,   of  which  many  have  arisen  at  Cases  at 
Common  Law    (and   which   will   be   considered   subse-  w.m°n 
quently  1),  of  the  rescission  of  a  contract  by  the  one  party 
based  on  an  absolute  refusal  to  perform  by  the  other,  may 
well  be  brought  under  the  head  of  agreement  to  rescind. 

1  Cardan  v.  Bralaaon,  3  Jon.  &      714  ;  6  id.  953  ;  infra,  §  1035. 

L.  200,  209  ;  Whittdker  v.  Fox,  14  4  Goss  v.  Lord  Nugent,  5  B.  &  Ad. 

W.  R.  192  ;  Harrison  v.  Brown,  14  58. 

W.  R.  193  n.;  Clifford  v.  Kelly,  7  Ir.  5  Infra,  §  1016. 

Ch.  R.  333  ;  Cartan  v.  Bury,  10  Ir.  6  Price  v.  Dyer,  17  Ves.  356  ;  Eo- 

Ch.  R.  at  p.  400.  binson  v.  Page,  3  Russ.  114.    Lord 

2  Moore  v.  Crofton,  3  Jon.  &  L.  Thurlow  seems  to  have  thought 
438,  445  ;  Whittaker  v.  Fox,  14  W.  that  a  part  might  be  rescinded  by 
R.  192.  parol,  in  Jordan  v.  Sawkins,  1  Ves. 

3  Ehrensperger  v.  Anderson,  3  Ex.  Jun.  404. 

148  ;  Avery  v.  Bowden,  5  El.  &  Bl.  7  See  infra,  §  1035. 
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part  iii.  §  1008.  It  is  to  be  borne  in  mind  that  the  conduct 
— : — —  of  one  party,  which  may  debar  him  from  insisting  on  a 
may  pre-  contract,  may  yet  not  prevent  its  being  enforced  against 
party's  mm  or  amount  to  a  rescission  of  it :  l  and  further,  that 
yetnot  there  are  many  cases  in  which  there  has  been  such  a 
be  a  re-     departure  in  conduct  from   the   contract   between  the 

scission.  x   . 

parties,  that  the  Court  will  refuse  to  execute  the  con- 
tract, though  the  effect  of  that  conduct  may  not  have 
been  to  substitute  a  valid  contract  for  the  old  one,  or 
absolutely  to  rescind  the  old  one  for  all  purposes.2 

ii.  An  agreement  upon  new  terms. 

Second         8  1009.     Where  the  parties  to  a  contract  come  to  a 
incon-      fresh  agreement  of  such  a  kind  that  the  two  cannot 
stand  together,  the  effect  of  the  second  agreement  is  to 
rescind  the  first.     This  is  one  form  of  novatio  in  the 
Eoman  Law.3 
Altera-          8  1010.     But  it  is  not  every  change  in  a  term  of  the 
amount-    original  contract  which  will  amount  to  such  a  substitu- 
novation.  tion  as  to  extinguish  that  contract.     Thus  where  there 
was  a  contract  for  a  lease,  and  a  parol  agreement  was 
subsequently  made  for  the  reduction  of  the  rent,  which, 
it  was  contended,  worked  a  rescission  of  the  original 
contract,  Lord  St.  Leonards  said,  "  I  should  be  sorry  to 
hold  that  because  a  landlord  abates  the  rent  for  a  time 
or  permanently,  he  therefore  abandons  the  whole  con- 
tract  I  should  do  a  most  mischievous  thing  were 

I  to  hold  that  a  mere  abatement  of  rent,  which  occurs 
every  day,  would  altogether  put  an  end  to  the  existing 

1  Price  v.  Assheton,  1  Y.  &  0.  aliam  obligationem  aut  civileni  aut 
Ex.  82.  naturalem  transfusio  et  translatio : 

2  An  example  of  this  seems  af-  hoc  est  cum  ex  prsecedenti  causS  ita 
forded  by  the  case  of  the  Paris  Cho-  nova  constituatur,  ut  prior  perima- 
colate  Co.  v.  Crystal  Palace  Co.,  3  Sm.  tur."  Dig.  lib.  xlvi.  t.  2,  c.  1.  See 
&  Gif.  119.  also  Instit.  lib.  iii.  tit.  30,  s.  3. 

3  "Novatio  est  prioris  debiti  in 
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contract,  and  create  a  new  tenancy  from  year  to  year,  paet  iii. 

The  abatement  of  the  rent  was  rather  a  confirmation  of — : 

the  existing  tenancy,   with  a  relaxation  of  one  of  the 
terms  of  it." * 

§  1011.  So  also  a  suggestion  made  by  either  party  Conces- 
after  contract  for  the  purpose  of  obviating  any  difficulties 
in  the  completion  of  it,  will  not  be  taken  to  amount  to 
a  novation :  so  to  hold  would  be  to  preclude  parties 
from  endeavouring  to  remove  objections  by  concessions 
of  any  kind.2 

§  1012.  But  where,  the  defendant  being  in  possession  Moore  v. 
of  a  house  under  a  contract  for  a  lease,  the  plaintiff  and 
the  defendant  entered  into  a  further  contract  to  the 
effect  that  the  plaintiff  would  accept  H.  W.  as  his  tenant 
in  lieu  of  the  defendant  and  on  the  same  terms,  the 
defendant  undertaking  to  guarantee  the  rent  during 
H.  W.'s  tenancy,  and  H.  W.  accordingly  for  several 
years  occupied  the  property  and  paid  rent,  it  was  held 
that  the  latter  contract  must  be  considered  a  substitution 
for  the  former.3 

§  1013.     As  it  is  the  existence  of  the  new  contract  Novation 
that  works  the  extinction  of  the  old,  this  new  one  must,  ™vaiid 
of  course,  be  a  valid  contract :  so  that,  for   instance, contract- 
where   a   second  contract  is  alleged,  but  without  con- 
sideration, the  original  contract  will  remain  intact,  and 
may  be  executed  without  regard  to  the  second.4 

§  1014.     This    makes   it   requisite    to    consider   the  Evidence. 
evidence  of  the  new  contract  alleged. 

(1.)  Where  the  original  contract  is  by  parol,  the  new  l.  Original 

r.  n       i  n     i  contract 

one  may,  ol  course,  be  by  parol  also.  by  paroi. 

§  1015.  (2.)  Where  the  original  contract  was  in  2.  Original 
writing,  though  not  by  law  required  so  to  be,  the  new  in  writing. 
contract  may  be  evidenced  in  any  way  which  establishes 

1  Clarke  v.  Moore,  1   Jon.   &  L.  3  Moore  v.  Marrable,  L.  K.  1  Ch. 
723,  particularly  728-9.                          217. 

2  Monro  v.  Taylor,  8  Ha.  51,  par-  4  Eobson  v.  Collins,  7  Ves.  130. 
ticularly  61. 
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part  in.  it  according  to  the  principles  of  the  Court.      Thus  a 

— '- contract,  though  under  seal,  may  in  the  contemplation 

of  a  Court  of  Equity  be  waived  by  a  course  of  conduct 
from  whence  the  presumption  of  a  new  contract  in 
substitution  arises.  "  In  ordinary  partnerships,"  said 
Lord  Eldon,  "nothing  is  more  clear  than  this,  that 
although  partners  enter  into  a  written  agreement,  stating 
the  terms  upon  which  the  joint  concern  is  to  be  carried 
on,  yet  if  there  be  a  long  course  of  dealing,  or  a  course 
of  dealing  not  long,  but  still  so  long  as  to  demonstrate 
that  they  have  all  agreed  to  change  the  terms  of  the 
original  written  agreement,  they  may  be  held  to  have 
changed  those  terms  by  conduct."1  And  accordingly,  in 
another  case,  where  a  contract  for  a  partnership  was 
decreed  to  be  specifically  executed,  the  Court  directed  an 
inquiry  whether  any  and  what  variations  had  been  made 
in  the  original  contract  by  the  consent  of  the  partners, 
and  directed  the  deed  to  be  settled  by  the  Master  having 
regard  to  such  variations.2 
3.  Original      §  1016.   (3.)  Where  the  original  contract  is  by  law 

o  n  ti  t-  v  Aif*  t" 

by  law  required  to  be  in  writing,  the  new  one  must  be  in  writing 
^bTin  also,  if  the  plaintiff  insists  on  it  as  part  of  his  case ;  so 
writmg.  .^at,  for  instance,  where  the  relation  of  landlord  and 
tenant  is  constituted  by  writing,  a  contract  for  an  abate- 
ment of  rent  set  up  by  the  plaintiff  must  be  in  writing 
also.3  From  the  principles  of  the  Court,  however,  in 
regard  to  part  performance,  an  exception  naturally  arises, 
as  the  new  contract  may  in  this,  as  in  any  other  case,  be 
by  parol,  if  supported  by  acts  of  part  performance.  Thus, 
for  example,  where  W.  leased  to  N.  a  house  for  eleven 
years,  and  was  to  allow  £20  for  repairs,  and  this  contract 
was  signed  and  sealed  by  the  parties,  and  K,  finding  that 

1  Const  v.  Harris,  T.   &  R.  496,  Jeyes,  4  Beav.  505. 
523  ;  Geddes  v.  Wallace,  2  Bli.  270,  2  England  v.  Curling,  8  Beav.  129. 

297  ;  Jackson  v.  Sedgwick,  1  Sw.  460  ;  3  O'Connor  v.  Spaight,  1  Sch.  & 

per  Lord  Langdale  M.B,.  in  Smith  v.  Lef.  305. 
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the  repairs  of  the  house  would  cost  more  than  £20,  laid  pabt  in. 

out  a  further  sum,  in  consequence  of  W.'s  having  pro-  — '- - 

mised  to  enlarge  the  term,  but  without  mentioning  for 
what  term  :  Jekyll  M.R.  carried  the  parol  contract  into 
effect,  on  the  ground  that  it  was  a  new  contract,  and  that 
the  laying  out  the  money  was  a  part  performance  on  the 
one  part,  which  made  it  needful  to  execute  the  parol  con- 
tract on  the  other.1 

§  1017.     But  where  the  new  contract  is  relied  on  only  where 

onlv  gx- 

as  an  extinguishment  of  the  old  one,  the  mere  fact  that  tinguish- 
it  is  not  in  writing,  and  so  could  not  be  put  in  suit,  Sigmai 
seems  to  be  no  ground  for  denying  its  effect  in  rescind-  g™*^ct 
ing    the    original    contract.      The    Statute    of    Frauds 
does  not  make  the  parol  contract  void,  but  only  prevents 
an  action  upon  it ;  and  it  does  not  seem  to  be  necessary 
to  the  extinction  of  one  contract  by  another  that  the 
second  contract  could  be  actively  enforced.     The  point 
has  never,  it,  is  believed,  been  matter  of  decision.2     But 
in  point  of  principle  it  seems  to  stand  on  the  same  foot- 
ing as  a  simple  agreement  to  rescind. 


iii.  An  agreement  ivith  a  third  person. 

§  1018.     An  agreement  between  the  original  parties  Third  per- 
and  a  third  person,  by  which  the  third  person  takes  the  stituted. 
place  of  one  of  the  original  contractors,  creates  a  new 
contract  on  the  old  terms  between  the  new  parties  and 
rescinds  the  original  contract. 

§  1019.     So  where  M.  agreed  with  a  company  to  take  Morton's 
certain  shares,  and  no  payment  was  made  by  M.,  so  that ca" 
according  to  the  contention  of  the    liquidator  of    the 
company  he  had  no  right  to  the  shares :  and  M.  then 
transferred  the  shares  to  G-.,  and  G.  was  registered  :  it 

1  5  Vin.  Abr.  522,  pi.  38.  (in  effect)  the  terms  of  a  deed,  see 

2  See  Vinnius,  Commen.  in  Inst.      Nash  v.  Armstrong,  10  C.  B.  N.  S. 
lib.   iii.  tit.   30.      As    to    a   parol      259. 

contract  at  Common  Law  to  vary 

g  o  2 


of  shares. 
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pabtiii.  was  hied  that,  assuming  the  contention  to  be  correct, 
— ^^^the  contract  with  M.  was  resting  in  fieri,  and  the  trans- 
fer to  which  the  company  was  a  party  constituted  a  new 
contract  to  take  the  same  shares  between  the  company 
and  G.,  and  that  the  old  contract  with  M.  was  discharged 
by  the  new  contract  with  G.1 
Ee-saie  §  1020.     So  again  where  A.  sold  shares  to  B.,  and  B. 

sold  them  to  G,  and  A.  executed  a  deed  of  transfer  to 
C,  which  C.  refused  to  register ;  A.  brought  a  bill  for 
specific  performance  against  B.,  but  it  was  held  that  A., 
having  assigned  the  shares  to  G,  had  determined  the 
privity  of  contract  with  B.,  and  that  he  could  not  make 
a  title  to  the  shares.  The  main  question  in  the  case  was 
whether  G  was  merely  the  nominee  of  B.,  or  there  was  a 
substantive  contract  between  A.  and  G  :  the  latter  was 
the  view  taken  under  the  circumstances.2 
Novation  §  1021.  In  the  chapter  on  contracts  for  the  sale  of 
shares!30  shares,3  it  will  be  seen  that  questions  of  novation  by 
the  introduction  of  a  third  person  arise  upon  sales  on  the 
Stock  Exchange.  The  reader  is  referred  to  that  chapter 
for  their  bearing  on  the  question  of  novation, 
other  8  1022.     There  are  two  other  classes  of  contracts  in 

rn^PR  of 

novation,  respect  of  which  the  question  of  novation  has  frequently 
arisen — the  first  relating  to  continued  dealings  between 
A.  and  one  set  of  partners  and  A.  and  another  set  of 
partners  successors  in  trade  to  the  former  ;  and  the 
second  relating  to  the  dealings  of  a  person  insured 
in  one  company  and  continuing  to  make  payments  to 
another  with  which  the  first  had  amalgamated,  or  to 
which  it  had  assigned  its  business.  The  full  discussion 
of  these  classes  of  cases  would  be  too  remote  from  the 
subject  of  these  pages  to  be  here  proper. 

1  Morton's  case,  L.  R.  16  Eq.  104.  Hall  v.  Laver,  3  Y.  &  C.  Ex.  191  ; 
Cf.  Ex  parte  Beresford,  2  Mac.  &  Stanley  v.  Chester  and  Birkenhead 
G.  197 ;  Moore  v.  Marrable,  L.  B.  Railway  Co.,  9  Sim.  264  ;  S.  C.  3 
1  Oh.  217.  My.  &  Cr.  773 ;  supra,  §  151. 

2  Shaw  v.  Fisher,  5  De  G.  M.  &  3  Infra,  Part  VI.  chap.  i.  §  1472 
G.  596 ;  Holden  v.  Hayn,  1  Mer.  47;  et  seq. 
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Part  III 
iv.  Jaxercise  of  a  power  to  rescind  reserved  by  the      

.         .  Express 

COntrciGt,  power  to 

respind. 

§  1023.  Generally  speaking,  one  party  to  a  contract 
cannot  rescind  it,  except  by  consent  of  the  other  party  : 
but  this  general  principle  is  liable  to  exceptions.  The 
first  that  falls  to  be  noticed  is  where  the  contract  reserves  to 
one  or  both  of  the  contracting  parties  a  power  in  certain 
specified  circumstances  to  rescind  the  contract.1  Such 
stipulations  are  frequent  in  contracts  for  the  sale  of  land. 
It  will  be  desirable  briefly  to  consider  these  stipulations. 

8  1024.     When  a   contract   stipulates   that   on   the  Contract 

.  r  .  ,     ,,    i  •  i      i  to  be  void 

happening  or  a  certain  event  it  shall  be  void,  the  con-  in  speoi- 
struction  put  upon  it  by  the  Courts  generally  is,  that  it 
may  on  this  event  be  rescinded  by  the  party  injured  by 
such  event.  Thus  a  proviso  that  in  case  the  vendor  of 
an  estate  cannot  deduce  a  good  title,  or  the  purchaser 
shall  not  pay  the  money  at  the  appointed  day,  the  con- 
tract shall  be  void,  has  been  held  to  mean  that  in  the 
former  case  the  purchaser,  and  in  the  latter  the  vendor, 
may  avoid  the  contract,  and  not  that  the  contract  is 
utterly  void.2 

§  1025.  A  right  to  rescind  a  contract  on  the  non-  Right, 
performance  of  an  act,  which  act  it  is  the  duty  of  the  exercised. 
party  invested  with  the  right  of  rescission  to  perform  if 
he  can,  will  not  give  such  party  a  right  to  refuse  to 
perform  his  part  of  the  contract,  but  will  be  held  to 
apply  where  the  act  cannot  be  done :  thus  where  there 
is  a  condition  that,  if  any  objection  shall  not  be  removed 
within  a  limited  time,  the  vendor  shall  be  at  liberty  to 
annul  the  contract,  the  vendor  is  not  entitled  to  neglect 
to  remove  any  objection,  and  then,  on  the  strength  of 

1  E.g.Marsdenv.Sambell,28W.~R.      See  also  Doe  d.  Nash  v.  Birch,  1  M. 
952.  &  W.  402  ;  Hyde  v.  Watts,  12  M.  & 

2  Roberts  v.  Wyatt,  2  Taunt.  268.      W.  254, 
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part  in.  his  own  neglect,  to  annul  the  contract j1  but  the  condition 
-  ^^'  will  entitle  him  to  rescind  the  contract  if,  having  done 
"all  that  is  incumbent  on  him,  he  fail  to  show  a  good 
title.2  But  where  the  right  to  rescind  is  limited  to  arise 
in  case  ^of  his  being  unable  or  unwilling  to  do  the  act, 
the  case  i&of  course  different,  and  he  is  generally  ex- 
empted at  his^election  from  any  obligation  to  do  the  act.3 

instances.  §  1026.  Instances  of  the  exercise  of  this  right  to 
rescind  may  be  found  in  the  following  cases.4  The  con- 
tract stipulated  that  if  from  any  cause  whatever  the 
purchase  was  not  completed  by  the  time  specified,  the 
vendor  was  to  be  at  liberty  to  annul  the  contract.  At 
the  day  appointed  the  parties  met,  and  the  vendor  offered 
and  the  purchaser  accepted  the  vendor's  undertaking  to 
satisfy  certain  unsatisfied  requisitions.  Nevertheless  the  * 
purchaser  refused  to  pay  the  purchase-money,  whereupon 
the  vendor  said  that  he  would  annul  the  contract  if  the 
money  was  not  paid  :  the  purchaser  refused  to  pay  till 
the  requisitions  were  satisfied :  the  vendor  on  the  same 
day  annulled  the  contract  by  notice,  and  successfully 
maintained  a  bill  for  an  injunction  to  restrain  any  pro- 
ceedings at  Law  on  the  contract.5 

Mkwson  v.  §  1027.  In  another  case,  one  condition  provided  that 
if  any  objection  to  title  were  persisted  in,  the  vendor 
might  rescind  the  contract  :  another  provided  that  if  any 
mistake  should  appear  in  the  description  of  the  property 
or  of  the  vendor's -interest  therein,  compensation  should 
be  given.  A  question  arose  as  to  the  rights  of  the  lord 
of  the  manor  to  certain  mines  or  minerals  :  the  pur- 
chaser claimed  compensation  and  the  vendor  rescinded  : 
the   purchaser   brought   his   bill  for   performance  with 

1  Greaves  v.  Wilson,  25  Beav.  290 ;  of.'  L.  E,  8  Ex.  249.  See  ho  we  vev  Powell 
Re  Jackson  &  Oalcshott,  14  Ch.  D.  851.  v.  Powell,  L.   R.    19  Eq.   422;   Be 

2  Page  v.  Adams,  4  Beav.  269.  JaeJcson  &  OaJcshott,  14  Ch.  D.  851. 

3  Tanner  v.  Smith,  10  Sim.  410  ;  4  See  too  infra,  §§  1164,  1165. 
Morley  v.  Coolc,  2  Ha.  106  ;  Duddell          5  Hudson  v.  Temple,  29  Beav.  536. 
v.  Simpson,  L.  R.  2  Ch.  102,  varying  Distinguish  Turpin  v.  Chambers,  ib. 
S.  C.  L.  R.  1  Et|.  578 ;  Gray  v.  Fowler,  104. 


Fletcher. 
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compensation  :  the  vendor  relied  on  his  rescission.     The  part  in. 

Court  held  that  the  question  in  dispute  was  one  of  title, 

and  that  the  vendor  was  therefore  entitled  to  rescind.1 

8  1028.     A  condition  enabling  the  vendor  to  annul  Vendor 

0  ,        ,  ,  ,  ■  without 

the  sale  if  the  purchaser  should  make  any  objection  or  any  title. 
requisition  which  the  vendor  should  be  unwilling  on  the 
ground  of  expense  or  otherwise  to  comply  with,  does  not 
enable  a  vendor  who  shows  no  title  whatever  to  rescind. 
Such  a  vendor  was  consequently  made  to  pay  damages 
for  his  non-performance.2 

8  1029.     "Whether  a  right  to  rescind  a  contract  must  Within 

.  .....  °     ..        ,  p         •  •  what  time 

be  exercised  within  a  reasonable  time  after  it  arises,  or  at  right  must 

any  time  before  it  is  waived  or  abandoned,  may  be  open  Cised.er" 

to  question.3     But  it  is  conceived  to  be  clear  that  a 

party  who,  having  a  right  to  rescind,  either  himself  does 

some  act  under  the  contract  which  involves  or  implies 

the  continued  existence  of  the  contract,  or  suffers  the 

other  party  to  do  such  act  without  asserting  the  right  to 

rescind,  has  thereby  lost  that  right. 

8  1030.     Thus   where  conditions   of  sale   stipulated  Waiver 

..         ,•,,  1,  or  i°ss  °f 

that  if  there  was  any  objection  which  the  vendor  should  right  to 

be  unable  or  unwilling  to  remove  he  might  rescind  the 

contract,  and  the  purchaser  should  be  entitled  to  his 

deposit  without  interest  or  costs,  it  has  been  held  that 

such  a  condition  is  confined  to  the  objections  first  taken 

after  the  abstract  is  delivered,  and  that  a  treaty  between 

the  parties  for  the  completion  of  the  purchase  is  a  waiver 

of  the  condition,*  it  being,  of  course,  evidence  of  the 

vendor's  willingness  to  remove  the  objection.     Such  a 

condition  will  apply,  if  it  be  acted  on  by  the  vendor  the 

1  Mawson  v.  Fletcher,  L.  E.  10  Eq.  197,    particularly    205  ;    and    see 
212  ;  6  Ch.  91.  Marsden  v.  Sambell,  28  W.  R.  952  ; 

2  Bowman  v.  Hyland,  8  Ch.  D.  Ker  v.  Crowe,  I.  R.  7  C.  L.  181  ;  and 
588,  and  see  Be  Jackson  &  Oakshott,  supra,  §  709. 

14  Ch.  D.  851,  cited  infra,  Part  V.  4  Tanner  v.  Smith,  10  Sim.  410  ; 

chap.  i.  §  1165.  Morley  v.  Cook,  2  Ha.  106.     See  also 

3  See  Morrison  v.  Universal  Ma-  Cutts  v.  Thodey,  13  Sim.  206. 
rine  Insurance  Co.,  L.  R.  8  Ex.  40, 
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part  iii.  moment  the  defect  is  known  to  him,  but  will  not  allow 

— - him  to  spend   time  in  fruitless  efforts   to  remove  the 

objection,  and  then  to  rescind  the  contract  on  the  terms 
of  the  condition.1  And  so  where  money  is  payable  by 
instalments,  and  there  is  a  power  to  rescind  on  breach  of 
the  contract,  the  receipt  of  money  due  on  a  subsequent 
instalment  is  a  waiver  of  the  right  to  rescind  for  default 
in  respect  of  a  previous  one.2  So  the  receipt  of  royalty 
at  a  reduced  rate  is  a  bar  to  the  exercise  of  a  right  of 
rescission  reserved  on  the  non-payment  of  royalty  at  a 
higher  rate.3 
Separate        £  1031.     Where  the  contract  stipulates  for  a  right  of 

breaches.  ...  „  tit  •  «. 

rescission  in  respect  01  separate  breaches,  the  waiver  of 
one  will  not  waive  another :  so  that  where  there  was  a 
contract  for  the  payment  of  money  by  instalments,  and 
that  time  should  be  of  the  essence,  and  further,  a  power 
to  rescind  on  breach  of  the  contract,  it  was  held  that 
each  default  of  payment  of  an  instalment  at  the  stipulated 
time  was  a  fresh  breach  of  the  contract,  on  which  the 
right  to  rescind  arose.4 
Condi-  §  1032.     Where  there  are  conditions  for  compensation 

rescission  and  for  rescission5  the  Courts  will,  for  obvious  reasons, 
another  generally  construe  them  so  as  to  confine  the  right  to 
plnsaticn.  rescind  to  cases  not  within  the  condition  for  compensa- 
tion. Thus,  in  a  case  in  which  particulars  of  sale  by 
error,  but  without  fraud  or  gross  negligence  on  the  part 
of  the  vendor,  described  part  of  the  property  as  a 
customary  leasehold  holden  of  a  manor  renewable  every 
twenty-one  years  on  payment  of  a  customary  fine,  and 
the  property  was  in  fact  holden  only  for  a  term  of 
twenty-one  years  with  no  customary  right  of  renewal ; 
the  fourth  condition  of  sale,  after  providing  for  the 
delivery  of  the  abstract  and  of  objections  to  the  title, 

1  M'Culloch  v.  Gregory,  1  K.  &  J.  G.  60.    See  also  Langridge  v.  Payne, 
9.86;  Lane  v.  Debenham,V7  Jur.  1005.  2  J.  &  H.  423. 

2  Hunter  v.  Daniel,  4  Ha.  420.  *  Hunter  v.  Daniel,  4  Ha.  420. 

3  Warwick  v.  Hooper,  3  Mac.  &  s  Cf.  infra,  §§  1258,  1259. 
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stipulated  that  the  vendor  should  be  at  liberty  at  any  part  hi. 

time  after  the  delivery  of  such  objections  to  vacate  the  — - 

sale,  and  that  the  deposit  was  thereupon  to  be  returned 
without  interest,  costs,  or  other  compensation  ;  the  fifth 
condition  of  sale  provided  that  the  purchaser  should 
accept  the  existing  lease  and  the  assignment  to  the 
vendor  as  a  sufficient  title  to  this  property  ;  and  the 
sixth  condition  stipulated  that  if  through  any  mistake 
the  estate  should  be  improperly  described  or  any  error  or 
mis-statement  be  inserted  in  the  particular,  the  same 
should  not  vitiate  the  sale,  but  that  compensation  should 
be  made  by  either  party,  as  the  case  might  be.  The 
purchaser  filed  a  bill  for  specific  performance  with  com- 
pensation, contending  that  the  error  was  within  the 
sixth  condition  :  the  vendor  resisted  performance  and 
sought  to  vacate  the  contract,  on  the  ground  that  it  was 
within  the  fourth  condition.  Lord  Hatherley  (then  V.C.) 
referring  to  the  fifth  condition  as  explaining  the  use  of 
the  word  title  in  the  condition,  held  that  this  was  rather 
a  mis-statement  of  the  subject-matter  of  the  sale  than  of 
the  vendor's  title  to  it,  and  therefore  within  the  sixth 
and  not  within  the  fourth  condition  of  sale  ;  and  he 
accordingly  enforced  specific  performance  with  compensa- 
tion : *  and  Lord  Eomilly  M.R.  put  a  like  construction 
on  similar  conditions  in  a  similar  case.2 

§  1033.     It   remains   to   remark   that   the   plaintiff,  Action 
bringing  an  action   for   the  specific   performance  of  a  remission 
contract,   may   claim   in   the   alternative   that,   if    the 
contract  cannot  be  enforced,  it  may  be  rescinded  and 
delivered  up  to  be  cancelled,3  provided  that  the  alterna- 


1  Painter  v.  Newly,  11  Ha.  26  ;  160,  166  ;  Stapylton  v.  Scott,  13  Ves. 
Nelthorpe  v.  Holgate,  1  Coll.  203.  425  ;  Clarke  v.  Faux,  3  Russ.  320  ; 
See  also  Mawson  v.  Fletcher,  L.  R.  King  v.  King,  1  My.  &  K.  442  ; 
10  Eq.  -212  ;  6  Ch.  91.  Douglass     v.     London   and    North- 

2  Hoy  v.  Smythies,  22  Beav.  510.  Western  Railway  Co.,  3  K.  &  J.  173  ; 

3  Moseley  v.  Virgin,  3  Ves.  184  ;  Forster  v.  Great  Eastern  Railway  Co., 
Costigan  v.  Hastier,  2  Sch.  &  Let  W.  N.  1868,  122. 
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Pakt  in,  tive  relief  is  based  on  the  same  state  of  facts,  though 

with  different  conclusions  as  to  law.1     When  the  action 

is  brought  by  the  vendor,  and  the  purchaser  has  been  in 
possession,  this  alternative  claim  may  embrace  an  account 
of  the  rents  and  profits.2  But,  for  the  reason  already 
stated,  an  action  to  set  aside  a  transaction  for  fraud 
or,  in  the  alternative,  for  specific  performance  of  a  com- 
promise cannot  be  sustained.3 

v.  Rescission  on  the  ground  of  fraud  or  mistake. 
Either  s  1034.     Either  party  to  a  contract  who  has  been  led 

party  may        °  . 

rescind,  into  it  by  fraud  may  rescind  the  contract  :  4  and  either 
party  to  a  contract  who  by  the  fraud  of  the  other  party 
has  been  prevented  from  obtaining  the  full  benefit  of 
it  may  rescind  the  contract.5  This  right  is  discussed  in 
the  chapter  on  Fraud.6 

Mistake  is  also  under  some  circumstances  a  ground 
for  rescission.7 

vi.    Where  one  party  has  refused  to  perform  or  un- 
reasonably delayed  performance. 

perform!0  §  1035  Where  one  Party  to  a  contract  absolutely 
refuses  to  perform  his  part  of  the  contract,  either  before 
or  after  the  hour  for  performance  has  arrived,8  the 
other  party  may  accept  that  refusal  and  thereupon 
rescind  the  contract.  So  that  where  a  man  contracted 
to  buy  straw  to  be  delivered  by  instalments,  and  to 
pay  on   delivery,  and  after  a  time  refused  to  pay  for 

1  Bawlings  v.  Lambert,  1  J.  &  H       et  seq.  ;  and  cf.  Gargill  v.  Bower,  10 
458,  and  see  Ord.  XIX.  r.  8.  Ch.  D.  502,  and  per  Lord  Blaek- 

2  Williams  v.  Shaw,  3  Buss.  178  n.      burn  in  Brownlie   v.    Campbell,    5 
"  y  v.  Poole,  1  H.&M.  50.  Dis-      App.  C.  at  p.  949. 


tinguish  Bagot  v.  Easton,  7  Ch.  D.  1.  ?  See  supra,  §  750  ;  and  cf.  Cullen 

4  Onions  v.  Cohen,  2  H.  &  M.  354,  v.   O'Meara,  I.  B,    1  C.  L.  640,  4 

361-  C.  L.  537  (misdescription). 

'  Panama    &c.   Telegraph  Co.   v.  8  Danube  and  Black  Sea  Railway 

India-rubber  &c.  Co.,  L.  K.  10  Ch.  515.  &c.  Co.  v.  Xenos,  1 1  C.  B.  N.  S.  152  ; 

6  Supra,  Part  III.  chap.  xiv.  §  673  13  C.  B.  N.  S.  825. 
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the  last  load  delivered  and  insisted  on  always  keeping  part  in. 

J  °    Ch.  xxiv. 

one  payment  in  arrear,  the  other  party  was   held    en 

titled  to  rescind  the  contract.1  But  to  justify  rescis- 
sion for  this  reason,  the  refusal  to  perform  must  not 
be  mere  non  -performance  or  neglect  in  performance  : 
"  there  must  have  been  something  equivalent  to  saying 
'  I  rescind  this  contract,' — a  total  refusal  to  perform 
it,  or  something  equivalent  to  that  which  would  enable 
the  plaintiff  on  his  side  to  say,  '  If  you  rescind  the 
contract  on  your  part,  I  will  rescind  it  on  mine.' " 2 
In  an  earlier  case  in  the  Queen's  Bench,  these  cases 
were  explained  by  Coleridge  J.3  as  depending  upon  the 
concurrence  of  the  parties  in  the  rescission,  so  that 
they  may  really  be  considered  as  cases  in  which  an 
agreement  to  rescind  is  proved  by  the  acts  of  the 
parties.4 

S  1036.     Where,  on  becoming  insolvent,  a  contract-  insol- 

*  T6HCV 

ing  party  practically  gives  notice  to  his  creditors  and 
those  who  have  contracted  with  him  that  he  does  not 
mean  to  pay  any  of  his  debts  or  perform  any  of  his  con- 
tracts, there  is  a  refusal  which  may  be  accepted  by  the 
other  side,  and  that  by  conduct  as  well  as  by  express 
rescission.5 

§  1037.     The  right  to  rescind  which  arises  from  un-  Delay, 
reasonable  delay  in  performance  will  be  considered  in 
the  next  chapter.6 

vii.   Where  one  party  has  made  performance  impossible. 

§  1038.     It  is  a  clear  principle    of   law  that  if  by  Election 
any  act  of   one  of   the    parties  the  performance   of  a  party. 

1  Withers  v.  Reynolds,  2  B.  &  Ad.      seq.  (8th.  ed.). 

882.  5  Ex  parte  Chalmers,  L.  R.  8  Ch. 

2  Ehrensperger  v.  Anderson,  3  Ex.  289  ;  Morgan  v.  Bain,  L.  R.  10  C. 
148,  per  Parke  B.  at  p.  158  ;  Freeth  P.  15  ;  cf.  Scrimgeour's  claim,  L.  R. 
v.  Burr,  L.  R.  9  C.  P.  208.  8  Ch.  921. 

3  Franklin  v.  Miller,  4  A.  &  E.  599.  6  See  too  Micholls  v.  Gorbett,  34 
*  See  further  2  Smith,  L.  C.  35  et      Beav.  376. 
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Part  iii.  contract  be  rendered  impossible,  the  other  party  may, 

— : at  his  election,  rescind  the  contract : *  so  that  where  A. 

contracted  with  B.  to  supply  B.  with  a  chariot  for  five 
years,  which  A.  was  to  repair,  and  before  the  five  years 
had  expired  A.  made  over  the  chariot  to  his  successor 
in  trade  and  thereby  disabled  himself  from  performing 
the  unperformed  part  of  the  contract,  B.   was  held  at 
liberty  to  rescind  it.2     Similarly  it  seems  clear  that  a 
contract  to  convey  an   estate  may  be  rescinded  if  the 
vendor  convey  the  estate  to  a  third  person : 3    that  a 
contract  to  pay  in  goods  may  be  rescinded  if  the  payer 
part  with  the  goods  :  *  that  a  contract  to  write  an  essay 
for  a  particular    series  may  be  rescinded  if  the  pub- 
lisher finally  abandon  the  series  : 5  that  a  contract  to 
accept  and  pay  for  a  telegraph  cable  on  the  certificate  of 
an  engineer  may  be  rescinded  if  the  party  to  deliver  the 
cable  bribe  the  engineer.6 
impossi-        §  1039.     The  impossibility  must,  it  seems,  arise  in 
must  be     respect    of  some   substantial   or   essential  part   of  the 
stantiai  *    contract ; 7  though  it  is  not  perhaps  clear  on  principle 
part-         why   a   contracting   party  who    disables   himself  from 
performing  modo  et  forma  should  be  at  liberty  to  allege 
that  the   incapacity  which  he    has   produced  is   in   a 
non-essential  particular, 
impossibi-      §  1040.     But  even  though  the  particular  in  respect 
ducedby  of   which  the  impossibility  arises  may  not  be  of  the 
essence  of  the  contract,  yet  if  it  be  brought  about  by 
the  fraudulent  misconduct  of  the  defendant,  the  plaintiff's 
right  to  rescind  is  clear  in  Equity.     Thus  where  com- 
pany A.  contracted  with  Company  B.  to  lay  a  telegraph 

1  Panama  &c.  Telegraph  Co.  v.  *  Keys  v.  Harwood,  2  C.  B.  905. 
India-rubber  &e.  Co.,  L.  B.  10  Ch.  5  Planche  v.  Colburn,  8  Bing.  14. 
515,  532.                                                       6  Panama    dec.  Telegraph  Co.    v. 

2  Bobson  v.  Drwmmond,  2  B.  &  Iniia-rubber  <bc.  Co.  L.  E.  10  Ch. 
Ad.  303.  515. 

3  Palmer  v.  Temple,  9  A.  &  E.  7  Panama  Sc.  Telegraph  Co.  v. 
508  ;  Lovelock  v.  FranMyn,  8  Q.  B.  India-rubber  &c.  Co.  L.  E.  10  Ch. 
371 ;  Ford  v.  Tilley,  6  B.  &  C.  325.  at  p.  532. 
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cable  for    Company  B.,   and  then   bribed  the  engineer  £fE^?L 

for  whose  services  in    certifying    as    to    the  work  the 

contract  provided,  Mellish  L.J.  held  that  even  if  the 
certificate  of  the  engineer  could  not  be  considered  so 
much  of  the  essence  of  the  contract  that  the  plaintiff 
would  at  Common  Law  have  been  entitled  to  rescind, 
yet  that  the  fraudulent  misconduct  of  the  defendant 
company  having  made  it  impossible  that  the  plaintiff 
company  could  have  the  full  benefit  of  the  contract, 
they  were  at  liberty  to  rescind.1 

1  Panama  dec.  Telegraph  Co.  v.  India-rubber  &c.  Co.,  L.  R.  10  Ch.  515. 
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OF   THE   LAPSE   OF   TIME. 


Part  III 
Ch.  xxv. 

Nature 
of  the 
defence. 


Time  for- 
merly dif- 
ferently 
regarded 
at  Law 
and  in 
'  Equity. 


§  1041.  The  lapse  of  time  before  application  to  the 
Court  for  its  interference  to  enforce  an  uncompleted 
contract,  or  the  fact  that  the  plaintiff  has  not  per- 
formed his  part  of  the  contract  at  the  time  specified, 
may  furnish  grounds  of  defence  to  an  action  for  specific 
performance. 

§  1042.  Before  the  Judicature  Acts,  the  plaintiff  in 
a  Common  Law  Court  had  to  show  that  all  things  on 
his  part  to  be  performed  had  been  performed  Avithin 
a  reasonable  time,  or,  where  a  time  was  specified  in  the 
contract,  within  the  time  so  specified  :  and  at  Common 
Law  time  was  thus  always  of  the  essence  of  the  con- 
tract.1 But  in  Equity  the  question  of  time  was  dif- 
ferently regarded  :  for  Courts  of  Equity  discriminating 
between  these  formal  terms  of  a  contract,  a  breach  of 
which  it  would  be  inequitable  in  either  party  to  insist 
on  as  a  bar  to  the  other's  rights,  and  those  which  were 
of  the  substance  and  essence  of  the  contract,2  and 
applying  to  contracts  the  principles  which  governed  the 
interference  of  those  Courts  in  relation  to  mortgages,3  held 


1  Berry  v.  Young,  2  Esp.  640  n.  ; 
Wilde  v.  Fort,  4  Taunt.  334  ;  Stowell 
v.  Robinson,  3  Bing.  N.  C.  928 ; 
Alexander  v.  Godwin,  1  Bing.  N.  C. 
671*;  Vernon  v.  Stephens,  2  P.  Wms. 
66  ;  and  cf.  Noble  v.  Edwardes,  5  Ch. 
D.  378.  Where  a  condition  as  to 
time  is  a  mutual  stipulation  and  not 
a  condition  precedent,  the  lapse  of 
time  is  of  course  no  bar  to  an  action 


on  the  contract.  Hall  v.  Cazenove, 
4  East,  477 ;  Havelock  v.  Qeddes, 
10  East,  555  ;  Borneman  v.  Todke, 
1  Camp.  377  ;  Lucas  v.  Godwin,  3 
Bing.  N.  C.  737  ;  Lamprell  v.  Bil- 
lericay  Union,  3  Ex.  283. 

2  Parian  v.  Thorold,  16  Beav.  59. 

3  See  per  Lord  Eldon  in  Seton  v. 
Slade,  7  Ves.  273. 
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time  to  be  prima  facie  non-essential,  and  accordingly  pakt  hi. 
granted  specific  performance  of  contracts  after  the  time  — - — - 
for  their  performance  had  been  suffered  to  pass  by  the 
party  asking  for  the  intervention  of  the  Court,  if  the 
other  party  had  not  shown  a  determination  not  to  pro- 
ceed.1 "  When,"  said  Leach  V.C.  "  a  Court  of  Equity 
holds  that  time  is  not  of  the  essence  of  a  contract,  it 
proceeds  upon  the  principle  that,  having  regard  to  the 
nature  of  the  subject,  time  is  immaterial  to  the  value, 
and  is  urged  only  by  way  of  pretence  and  evasion."  2 

§  1043.     Now,  however,  stipulations  in  contracts  as  Provision 
to  time  or  otherwise,  which  would  not  before  the  date  dicature 
of  the   commencement  of   the    Judicature    Act,    1873,  time.aS 
have   been   decreed   to   be   or   to  have  become  of  the 
essence  of  such  contracts  in  a  Court  of  Equity,  receive 
in  all  Courts  the   same   construction  and  effect  as  they 
would  formerly  have  received  in  Equity.3      In   other 
words,  the  doctrines  and  rules  of  Equity  as  to  the  effect 
of  lapse  of  time  are  now  applicable  to  and  govern  every 
contract  that  falls  within  the  jurisdiction  of  any  of  the 
Courts,  superior  or  inferior,4  of  this  country. 

These  doctrines  and  rules  then  we  now  proceed  to 
consider. 

§  1044.     It  is  proposed  to  discuss  the  subject  in  hand  Division 
under  the  following  heads  ;  viz.  : —  subject. 

(i)  Cases  where  time  was  originally  of  the  essence 
of  the  contract : 

(ii)  Cases  where  time,  though  not  originally  of  the 
essence  of  the  contract,  has  been  engrafted  into  its 
essence  by  subsequent  notice  : 

1  Pincke  v.  Ourteis,  4  Bro.  C.  C.  Railway   Go.,  31    Beav.    504   (com- 

329  ;    Radcliffe   v.    Warrington,  12  pletion  within  a  reasonable  time). 
Ves.  326.     See  per  Lord  Bedesdale         2  In  Boloret  v.  Rothschild,  1  S.  &  S. 

in  Lennon  v.  Napper,  2  Sch.  &  Lef.  at  p.  598. 

684  ;  per  Lord  Komilly   M.R.  and  3  Jud.  Act,  1873,  s.  25  (7) ;  Jtid. 

Lord    Cranworth   (when  V.C.)    in  Act,  1875,  s.  10.    Of.  Noble  v.  Md- 

Parkin  v.  Thorold,  16  Beav.  59  ;  2  wardes,  5  Oh.  D.  378. 
Sim.  N.  S.  1 ;  Baker  v.  Metropolitan         4  See  Jud.  Act,  1873,  s.  91. 
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part  hi.  (iii)  Cases  where  the  delay  has  been  so  great  as  to 

— '-^-      constitute  laches  disentitling  the  party  to  the  aid  of 

the    Court,   and  evidencing  an  abandonment    of  the 

contract  irrespectively  of  any  particular  stipulation  as 

to  time  : 

(iv)  Cases  where  time  does  not  run  : 
(y)  Cases  where  the  objection  on  the   ground  of 
lapse  of  time  is  waived. 

i.  Time  originally  of  the  essence  of  the  contract. 

when  8  1045.     Time  is  originally  of  the  essence  of  the  con- 

time  is 
of  the       tract  in  the  view  of  a  Court  of  Equity,  whenever  it 

appears  to  have  been  part  of  the  real  intention  of  the 
parties  that  it  should  be  so,  and  not  to  have  been  in- 
serted as  a  merely  formal  part  of  the  contract.1  As  this 
intention  may  either  be  separately  expressed,  or  may  be 
implied  from  the  nature  or  structure  of  the  contract,  it 
follows  that  time  may  be  originally  of  the  essence  of  a 
contract,  as  to  any  one  or  more  of  its  terms,  either  by 
virtue  of  an  express  condition  in  the  contract  itself 
making  it  so,  or  by  reason  of  its  being  implied.  It  will 
be  convenient  to  consider  the  cases  separately ;  premis- 
ing, however,  that  the  point  that  time  is  of  the  essence 
of  the  contract  is  one  which  should  be  made  by  the  party 
insisting  on  it  without  delay.2 
By  «-  s  1046.     The  Court  of  Chancery  seems  at  one  time  to 

press  con-         °  ...  . 

dition.  have  gone  so  far  in  its  disregard  of  time  as  to  consider 
that  it  was  of  no  consequence  in  Equity  :3  and  accord- 
ingly Lord  Thurlow  *  seems  to  have  maintained  that  no 
expression  in  the  contract  could  make  time  of  the  original 
essence  of  it.  Lord  Kenyon  M.E.  however  maintained 
the  contrary  : 5  Lord  Thurlow's  doctrine  was  doubted  by 

1  Hipwell  v.  Knight,  1  Y.  &  C.  Ex.  neons  report.     See  Lloyd  v.  Collett, 
401.  4  Bro.  C.  C.  469  n.  (3). 

2  Monro  v.  Taylor,  8  Ha.  51,  62.  *  Gregson  v.  Riddle,  cited  by  Eo- 

3  Gibson  v.  Patterson,  1  Atk.  12,  milly  arg.  7  Ves.  268. 

which  has    been  thought   an  erro-  6  Mackreth  v.  Marlar,  1  Cox  259. 
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Lord   Eldon  : l    and    accordingly    express    stipulations  part  hi. 
rendering   time    of  the    essence    have   repeatedly   been — ^^' 
maintained  as  valid  and  binding  in  Equity,2  in  respect, 
for  instance,  of  covenants  for  the  renewal  of  leases,3  and 
stipulations  as  to  the  time  for  payment  of  the  deposit  * 
or  the  balance  of  the  purchase-money.5 

§  1047.     In  order  to  render  time  thus   essential,  it  Condition 
must  be  clearly  and  expressly  stipulated,  and  must  also  clear. 
have  been   really  contemplated   and   intended   by   the 
parties  that  it  shall  be  so  :  it  is  not  enough  that  a  time 
is  merely  mentioned  during  which  or  before  which  some- 
thing shall  be  done. 

§  1048.  Therefore  in  a  case  where  the  contract,  instances, 
dated  the  23rd  of  October,  was  to  grant  a  new  lease 
"  upon  condition "  of  the  intending  lessee  paying  on 
or  before  the  end  of  the  month  a  premium  of  1000 
guineas,  Lord  Eldon  nevertheless  refused  (on  an  inter- 
locutory application)  to  treat  the  period  limited  by  the 
contract  as  essential,  considering  that,  upon  the  facts  of 
the  case,  the  amount  of  the  premium  was  really  the  only 
thing  contemplated  by  the  parties,  and  that  there  was 
nothing  to  show  that  payment  at  a  particular  day  was 
the  object.6 

So,  again,  where  a  day  was  specified  for  the  delivery 
of  the  abstract,  it  was  held  non-essential,  although  the 
purchaser  upon  its  expiration  immediately  refused  to 
proceed  : 7  and  in  Parkin  v.  Thorold,8  where  a  day  had 
been  specified  for  the  completion  of  the  contract,  Lord 
Eomilly  M.R.  held  it  to  be  non-essential,  though  in  so 

1  In  Seton  v.  Slack,  7  Ves.  270.  522  ;  43  L.  J.  Cli.  449. 

2  Hudson  v.  Bartram,  3  Mad.  440  ;  6  Hearne  v.  Tenant,  13  Ves.  287. 
Lloyd  v.  Rippingale,  cited  1  Y.  &  C.  7  Roberts  v.  Berry,  16  Beav.  31, 
Ex.  410.  affirmed  3  De  G.  M.  &  G.  284.     Con- 

3  Baynham  v.   Chiy's  Hospital,   3  sider  Venn  v.  Cat  fell,  27  L.  T.  469. 
Ves.  295.  8  16  Beav.  59  ;  but  see  the  judg- 

4  Honeyman  v.  Marryat,  21  Beav.  ment  of  Jessel  M.R.  in  Barclay  v. 
14,  24.  McHsvtujcr,  22  W.  R.  522  ;   43  L.  J. 

5  Barclay  v.  Messenger,  22  W.  R.  Oh.  449, 

ii  it 
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Part  III 
Ch.  xxv. 


Implied 
from  na- 
ture of 
subject- 
matter  or 
purpose 
of  the 
contract. 


Subject- 
matter 
daily 
varying. 


Commer- 
cial enter- 
prise. 


doing  he  differed  from  the  previous  observations  of  Lord 
Cran worth,  made  (when  V.C.)  in  the  same  case  at  an  earlier 
stage.1  Lapse  of  time  in  payment  of  the  purchase-money 
may  generally  be  recompensed  by  interest  and  costs.2 

§  1049.  Time  may  be  implied  as  essential  in  a  con- 
tract, from  the  nature  of  the  subject-matter  with  which 
the  parties  are  dealing.  "If,  therefore,"  said  Alderson  B.,3 
"  the  thing  sold  be  of  greater  or  less  value  according  to 
the  effluxion  of  time,  it  is  manifest  that  time  is  of  the 
essence  of  the.  contract  :  and  a  stipulation  as  to  time 
must  then  be  literally  complied  with  in  Equity  as  well 
as  in  Law."  In  respect  of  reversionary  interests,  there- 
fore, it  is  held  to  be  of  the  essence  of  justice,  that  con- 
tracts for  sale  should  be  executed  immediately  and 
without  any  delay,4  unless  indeed  the  terms  of  the  con- 
tract are  such  as  to  show  that  the  parties  contemplated 
the  possible  occurrence  of  a  delay,  and  intended,  in  the 
event  of  that  delay  occurring,  to  keep  the  bargain  alive.5 

§  1050.  So,  again,  where  the  subject-matter  is  from 
its  nature  exposed  to  daily  variation,  the  Court  inclines 
to  hold  time  to  be  material,  as  in  the  sale  of  the  stock  in 
a  public-house,6  in  contracts  for  granting  annuities  on 
lives,7  and  in  purchases  of  government  stock.8 

§  1051.  And  so,  again,  where  the  object  of  the  con- 
tract is  a  commercial  enterprise,  the  Court  is  strongly 
inclined  to  hold  time  to  be  essential,  whether  the  con- 
tract be  for  the  purchase  of  land  for  such  purposes,  or 
more  directly  for  the  prosecution  of  trade.9  This  prin- 
ciple  has   been  acted  on  in  the  matter  of  a  contract 


1  Purlin  v.  Thorold,  2  Sim.  N.  S.  1. 
Distinguish  Barclay  v.  Messenger,  22 
W.  B.  522  ;  43  L.  J.  Ch.  449. 

2  Vernon  v.  Stephens,  2  P.  Wms.  66. 

3  In  Hipwell  v.  Knight,  1  Y.  &  C. 
Ex.  416. 

4  Newman  v.  Rogers,  4  Bro.  C.  C. 
391  ;  Spurrier  v.  Hancock,  4  Vea. 
6G7. 

5  Patrick  v.  Milner,  2  C.  P.  D.  at 


p.  348.     See  infra,  §  1057. 

6  Coslake  v.  Till,  1  Buss.  376; 
Weston  v.  Savage,  10  Ch.  D.  at 
p.  741. 

7  Withy  v.  Cottle,  T.  &  R.  78. 

8  Doloret  v.  Rothschild,  1  S.  &  S.  ■ 
590.     See  also  Lewis  v.  Lord  Lech- 
'inere,  10  Mod.  503. 

9  Walker  v.  Jeffreys,  1  Ha.  341, 
348  ;  Codake  v.  Till,  1  Buss.  376, 
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respecting  land  which  had  been  purchased  for  the  erection  Part  hi. 

of  mills,1  and  in  several  cases  of  contracts  for  the  sale  of — : ' 

public-houses  as  going  concerns.2  For  the  purchaser  of 
a  public-house  presumably  buys  it  for  the  purpose  of 
carrying  it  on,  and  it  would  be  ruinous  to  him  if  he 
were  kept  out  of  it.3 

§  1052.  The  same  principle  applies  with  especial  Mines. 
force  to  contracts  relating  to  mines.  The  nature  of  all 
mining  transactions  is  such  as  to  render  time  essential  : 
for  no  science,  foresight,  or  examination  can  afford  a  sure 
guarantee  against  sudden  losses,  disappointments,  and 
reverses,  and  a  person  claiming  an  interest  in  such 
undertakings  ought  therefore  to  show  himself  in  good 
time  willing  to  partake  in  the  possible  loss  as  well  as 
profit.4  So  in  several  cases  time  has  been  held  of  the 
essence  in  contracts  for  the  sale  of  mines  and  works.5 

§  1053.  Again,  where  the  contract  had  relation  to  the  coal, 
supply  of  coal,  and  eleven  months  were  allowed  to  elapse 
before  filing  the  bill,  the  article  being  one  fluctuating 
fronrday  to  day  in  its  market  price,  the  Court  held  the 
delay  a  ground  for  declining  its  interference : 6  and  Patents, 
where  the  contract  contemplated  the  payment  of  moneys 
to  be  applied  towards  obtaining  patents,  time  was  from 
the  nature  of  the  object  in  view  held  to  be  of  the  essence.7 

1  Wright  v.  Howard,  1  S.  &  S.  190.  per  Lord  Eldon  in  City  of  London  v. 

2  Seaton  v.  Mapp,  2  Coll.  556  Mitford,  14  Ves.  58 ;  Walker  v. 
(where  the  essentiality  of  time  was  Jeffreys,  1  Ha.  341  ;  Alloway  v. 
arrived  at  from  the  Conditions  as  Braine,  26  Beav.  575  ;  and  cf.  Eads 
well  as  from  the  subject-matter)  ;  v.  Williams,  4  De  G.  M.  &  G.  674  ; 
Dayv.  Luhle,  L.  E.  5  Eq.  336 ;  Cowles  Clegg  v.  Edmonson,  8  ib.  787  ;  Hux- 
v.  Gale,  L.  E.  7  Ch.  12.  See  too  the  ham  v.  Llewellyn,  21  W.  E.  570, 766 ; 
judgment  of  Hall  V.C.  in  Weston  v.  Glashrooh  v.  Richardson,  23  W.  E.  51 ; 
Savage,  10  Ch.   D.   at  p.   741,  and  infra,  §  1078. 

Claydon  v.  Green,  L.  E.  3  C.  P.  511.  6  Pollard  v.   Clayton,  1  K.    &  J. 

3  Per  James  L.J.  in  Cowles  v.  Gale,  462  ;  per  Lord  Eedesdale  in  Crofton 
L.  E,  7  Ch.  at  p.  15.  v.  Ormsluj,  2  Sell.  &  Lef.  604.     Cf. 

4  Per  Knight  Bruce  L.J.  in  Pren-  Hiohmu  v.  Llewellyn,  21  W.  E.  570, 
dergast  v.  Turton,  1  Y.  &  C.  C.  C.  766,  infra  §  1079. 

110,  and  in  Clegg  v.  Edwondsnn,  8  7  Payne  v.  Banner,  15  L.  J.  Ch. 

De  G.  M.  &  G.  at  p.  814. 


997 


'  Parker  v.  Frith,  1  S.  &  S.  199  n,  ; 
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part  hi.      S  1054      So,  ao-ain,  where  a  contract  specified  a  time 


Ch.  xxv. 
Shares. 


by  which  calls  were  to  be  paid  up,  or  in  default  the  shares 
were  to  be  forfeited;1  and  where  a  contract  gave  an  option 
to  be  exercised  before  a  certain  time  to  convert  loan  notes 
into  shares  : 2  in  both  these  cases  time  was  from  the  nature 
of  the  subject-matter  of  the  contract  held  to  be  essential. 
Muchryde       8  1055.     The  case  of  Macbryde  v.  Weehes 3  is  a  strong 

v    TT^/1/^  lie  ? 

illustration  of  this  principle;  for  there  the  plaintiff  by 
the  contract  undertook  to  purchase  a  field  adjoining  his 
own,  to  procure  an  assignment  of  a  term,  and  to  do  other 
things  which  usually  require  time  :  but  the  nature  of 
the  subject-matter  of  the  contract,  which  was  a  colliery, 
was  held  to  make  time  of  the  essence  of  the  contract,  to 
the  extent  of  rendering  it  incumbent  on  the  vendor  to 
use  his  utmost  diligence  in  completing  the  contract, 
and  giving  the  purchaser  a  right  to  decline  completing,  if 
the  vendor  failed  in  so  exerting  himself.  In  this  case 
the  purchaser,  after  little  more  than  two  months  had 
elapsed  from  the  date  of  the  contract,  gave  the  vendor 
notice  that,  unless  he  completed  it  within  another  month, 
the  purchaser  Avould  rescind,  and  the  time  so  limited  by 
the  purchaser  was  held  to  be,  under  the  circumstances, 
reasonable. 
Surround-  §  1056.  The  essentiality  of  time  may  also  be  implied 
from  the  surrounding  circumstances  connected  in  each 
case  with  the  particular  contract.4  Thus  where  a  man 
purchasing  a  house  with  the  object  of  immediately  occupy- 
ing it  as  his  own  residence  stipulated  in  the  contract  that 
possession  should  be  given  on  a  specified  day,  and  the 
vendor  failed  to  show  a  good  title  by  that  day,  it  was 
held  that  the  stipulation  as  to  time  was  of  the  essence  of 
the  contract,5  and  the  vendor,  though  he  offered  actual 

1  Sparks  v.  Liverpool  Waterworks  as  to  the  notice,  infra,  §  1062  et  seq. 
Co.,  13  Ves.  428.  *  Per  Turner  L.J.  in   Roberts  v. 

2  Campbell  v.  London  and  Brigh-  Berry,  3  De  Q.  M.  &  G.  at  p.  291. 
ton  Railway  Co.,  5  Ha.  519,  529.  5  gee  QeAye  y    Du1k  0y  ]fimxiros^ 

3  22  Beav.  533,  539  ;  cf.  Huxham  26  Beav.  45, 
v,  Llewellyn,  21  W.  R.  570,  766 ;  and,  v 


ing  cir- 
cum- 
stances 
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possession,  failed  to  enforce  specific  performance.1  paktIji. 
Possession  in  such  a  contract  means  possession  with  a  — '-^-^- 
complete  title  previously  shown.2 

§  1057.  The  later  case  of  Webb  v.  Hughes 3  is  not  Condition 
at  variance  with  this  principle,  but  illustrates  a  limita-  time  not 
tion  of  it.  There,  too,  the  house  and  land,  the  subject-  essence. 
matter  of  the  contract,  were  required  by  the  purchaser 
for  immediate  residential  occupation,  but  the  conditions 
of  sale  after  naming  a  day  for  completion  went  on  to 
provide  that  if,  from  any  cause  whatever,  the  purchase 
should  not  then  be  completed,  the  purchaser  should  pay 
interest  on  the  unpaid  purchase-money  from  that  day 
until  the  actual  completion  of  the  purchase ;  and  it  was 
accordingly  held  that,  inasmuch  as  parties  to  the  contract 
evidently  contemplated  the  possibility  of  the  completion 
being  postponed  beyond  the  day  named,  time  was  not  of 
the  essence.  The  ratio  decidendi  of  this  case  is  obviously 
applicable  whatever  the  nature  of  the  subject-matter  of 
the  contract,  and  it  has  accordingly  been  applied  even  to 
the  sale  of  a  reversionary  interest.4 

§  1058.     Again,  where  the  members  of  a  company  in  Option 
general  meeting  agreed  to  certain  conditions  on  which  ment  from 
dissenting  members  should  be  allowed  to  retire  from  the  com^T1J' 
company,  and  one  of  those  conditions  fixed  a  date  by 
which  the  option  to  retire  was  to  be  declared,  the  House 
of  Lords  held  that  that  date  was  so  essential  a  part  of 
the  arrangement,   that  the  directors  had  no  power   to 
allow  any  member  to  retire  who  had  not  declared  his 
option  within  the  limited  time.5 

§  1059.  Where  hardship  would  result  from  con- where 
sidering  time  immaterial,  as  where  delay  in  completion  would 
would  involve  one  of  the  parties  in  a  serious  liability  or  hardship. 

1  Tilley  v.  Thomas,  L.  R.  3  Ch.  61.  4  Patrick  v.  Milner,  2  C.  P.  D. 

3  Per  Eolt  L.J.,  L.  E.  3  Ch.  at  342. 

p.  68.    As  to  ''  possession,"  see  also  5  Hoiildsworth  v.  Evans,  L.  E.  3 

Lake  v.  Bum,  28  Beav.  607.  H.  L.  263. 

3  L.  E.  10  Eti-  281. 
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part  in.  loss,  the  Court  will  incline  to  consider  time  as  being  of 
— '-^-  the  essence.  Thus  where  a  tenant,  without  any  definite 
interest,  agreed  for  the  sale  of  his  goodwill  and  business 
to  a  purchaser  to  be  completed  on  the  25th  of  March, 
that  day  was  considered  essential,  inasmuch  as  if  the 
contract  were  not  then  completed,  the  vendor  might 
render  himself  liable  as  tenant  for  the  ensuing  year.1 
And  so,  again,  where  the  body  to  participate  in  the 
purchase-money,  being  a  Chapter,  was  liable  to  variation, 
non-payment  of  the  consideration  money  at  the  specified 
time  was  held  fatal  to  the  subsistence  of  the  contract.2 
Time  in         S  1060.     Where  the  vendor  stipulates  that  time  shall 

so  in  6  re™ 

spects  of  be  of  the'  essence  in  respect  of  some  of  the  conditions  in 
se^ce!"  his  favour,  the  Court  inclines  to  hold  it  essential  in 
respect  of  others  also  against  him.  Vendors  so  stipulat- 
ing for  the  essentiality  of  time  in  their  favour,  "  cannot 
fairly,"  said  Knight  Bruce  V.C.  "  complain  of  being  held 
strictly  to  the  conditions  themselves.  .  .  .  The  plaintiffs' 
proposition  is  that  the  purchaser  shall  be  held  by  a  cable, 
and  the  vendors  by  a  skein  of  silk."  3  Accordingly  where 
it  was,  by  one  clause  of  the  contract,  provided  that  the 
vendors  should  deliver  the  abstract  to  the  purchaser 
within  twenty-one  days  from  the  date  of  the  contract, 
and,  by  another  clause,  that  the  purchaser  should  send  in 
his  requisitions  within  twenty-eight  days  from  the  de- 
livery of  the  abstract,  and  in  this  respect  time  should  be 
of  the  essence  of  the  contract ;  and  the  vendors  did  not 
deliver  the  abstract  until  more  than  two  months  after 
the  date  of  the  contract ;  the  Court  refused  to  hold  the 
purchaser  bound  to  comply  with  the  stipulation  as  to  the 
time  for  sending  in  requisitions,  holding  that,  in  such  a 
case,  the  time  for  taking  the  objections,  and  the  mode  in 

1  Cuflal.T    v.    Till,  1   Russ.   37G  ;  &  G.  at  p.  292  ;  St.  Leon.  Vend.  227. 

Wells  v.   Maxwell  (No.  1),  32  Beav.  "  Carter  v.   Dean  of  Ely,  7  Sim. 

408,  affirmed  33  L.  J.  Ch.  44,  11  W.  211. 

R.  842  ;   Green  v.  tievin,   13  Ch.  D.  J  Hcaton    v.    Mapp,   2  Coll.  556 

589  ;  Roberts  v.  Berry,  3  De  G.  M.  564. 
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which  they  are  to  be  considered  as  waived,  should  depend  pabt  hi. 
upon  the  general  principles  of  the  Court,1 

§  1061.     Where  the  contract  contains  stipulations  in  where  i he 
favour  of  one  party  and  not  of  the  other, — as,  for  instance,  is  uui- 

•  •  •  I A  f  f^V£l  1 

•  an  option, — or  is  in  anywise  unilateral,  the  Court,  if  it 
does  not  consider  time  as  originally  of  the  essence,  will, 
as  we  shall  hereafter  see,  look  at  it  with  more  than  usual 
strictness.2 

ii.   Time  engrafted  by  notice. 

§  1062.      Where  time  was  not  originally  of  the  essence  when 
of  the  contract,  but  one  party  has  been  guilty  of  gross,  maybe 
vexatious,  unreasonable,  or  unnecessary  delay  or  default  ensrafted- 
in  relation  to  it,   the  other  party  becomes  entitled  to 
limit  a  reasonable  time  within  which  the  contract  shall 
be  perfected  by  the  other ;  and  in  default  of  obedience 
to  such  notice  the  Court  will  not  enforce  specific  per- 
formance, but  will  leave  the  parties  to  their  strictly  legal 
rights.3      It  is  to  be  observed  that  it  is  only  when  such 
delay  or  default  has  happened  that  this  right  occurs. 
There    is    no   general  right   in  either  party  to  limit  a 
time. 

§  1063.     This  beneficial  principle  is  of  comparatively  intioduc- 
recent  introduction.      In  a  case  before   Leach  V.C.  intheprin- 
1821,   he  did  not  consider  it  to  be  then  decided  tbatcipo' 
time  could  thus  be  made  essential  by  subsequent  notice  ; 4 
and  where  clear  notice  had  been  given  that  a  purchaser 
would  insist  on  completion  by  the  time  specified,  Lord 
Erskine  had  previously  refused  to  consider  time  as  of 

1  Upperton   v.    Nicholson,   L.  E.  3  Taylor  v.  Brown,  2  Beav.  180  ; 
6  Ch.  436.  Benson  v.  Lamb,  9  Beav.  502  ;  Nokes 

2  See  infra,   §   1073.     As  to   the  v.  Lord  KUmorey,  1  De  G.  &  Sin. 
exercise     of     options,    see  Moss   v.  444. 

Burton,  L.  R.  1  Eq.  474  (lease),  and  4  Reynolds    v.    Nelson,    6    Mad. 

Austin  v.  Tawney,  L.  R.  2  Ch.  143      18. 

(purchase). 
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pakt  in.  moment  in  the  contract.1     But  the  principle  is  now  well 

Ch.  xxv. 

established. 

The  time  §  1064.  It  is  not,  of  course,  possible  for  either  party 
by  notice  arbitrarily  and  suddenly  to  put  an  end  to  negociations 
™ason-e  as  "to  title,2  or  other  matters  pending  between  the  parties, 
able.  rp^g  £-me  specified  by  the  notice  must  be  reasonable,  i.e. 
long  enough  for  the  proper  doing  of  the  things  required 
to  be  done  : 3  if  it  be  not  so  (and  the  question  of  reason- 
ableness must  be  determined  as  at  the  date  when  the 
notice  is  given4),  the  notice  will  fail  in  engrafting  time 
into  the  essence  of  the  contract.  Thus,  in  one  case,  six 
weeks,  being  a  less  time  than  the  vendor  took  to  furnish 
the  abstract,  were  held  to  be  an  unreasonably  short  time 
for  the  vendor  to  insist  on  the  purchaser's  completing, 
and  the  notice  was  therefore  inoperative ; 5  in  another 
case,  fourteen  days  were  held  not  to  be  a  reasonable  time 
within  which  to  require  the  plaintiffs  to  produce  a 
deed  and  complete  the  title  ; 6  and,  in  another,  where, 
after  negociations  as  to  the  title  had  been  going  on  for 
upwards  of  three  years,  the  purchaser  gave  notice  that, 
unless  a  good  and  marketable  title  were  shown  and  made 
out  within  five  weeks  he  would  treat  the  contract  as  at 
an  end,  the  notice  was  held  unreasonable  and  bad.7 
Previous        S  1065.     But  where  a  vendor  has  previously  refused 

refusal  to  °  t  ■        ■  ■  -,  •   •,  i  i ,    n 

remove  to  remove  an  objection,  a  time  which  would  be  un- 
reasonably short  in  the  first  instance  for  the  removal  of 
it  may  then  become  a  reasonable  period,  after  which  the 
purchaser  may  treat  the  contract  as  rescinded.8 

1  Radcliffe  v.  Warrington,  12  Ves.  °  Parian  v.  Thorold,  16  Beav.  59 
326.   ' 

2  Taylor  v.  Ihowu,  2  Beav.  180 
Green  v.  Serin,  13  Ch.  D.  589. 

3  King  v.  Wilson,  6  Beav.  124 
but  see  Maebryde  v.  Weelces,  22  Beav. 
533  ;  supra,  §  1055. 

4  Crawford  v.  Toogood,  13  Ch.  D. 


(of.  S.  C.  2  Sim.  N.  S.  1).  See  too 
Wells  v.  Maxwell  (No.  1),  32  Beav. 
408,  affirmed  33  L.  J.  Ch.  44,  11 
W.  R.  842  ;  Creen  v.  Savin,  Crawford 
v.  Toogood,  ubi  supra. 

7  MeMurray  v.  Spicer,  L.  B.  5  Eq. 
527. 

153.  s  Nott  v.  Biecard,  22  Beav.  307. 

6  Pegg  v.  Wisden,  16  Beav.  239. 
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§  1066.     Again,  where  a  notice  to  rescind  was  waived  paet  hi. 

■  i  ...  n  .   i  ,  ,     Cli.  xxv. 

in  case  evidence  requisite  to  prove  the  title  was  produced : 

immediately,   the   evidence,  not  having  been  produced,  tionai" 
the  bill  was  dismissed.1  oTnodcc. 

§  1067.     And  the   nature  of  the  contract  rendering  Nature 
expedition  obligatory,    may  make   reasonable    a   notice  subject- 
which  would  otherwise   be  too  short.     Thus,  where  A.  matter' 
agreed  to  grant  B.  a  mining  lease,  and  for  that  purpose 
undertook  to  buy  a  field  adjoining  his  own,  to  procure 
an  assignment  of  a  term,  and  do  other  acts  requiring 
time,  and  nine  weeks  elapsed  from  the  contract  without 
any  communication  from  A.  to  B.  to  show  when  the 
contract  was  likely  to  be  completed,  and  B.  then  gave 
A.  notice  to  complete  within  one  calendar  month,  and  in 
default  to  rescind  the  contract ;  it  was  held  that  the 
nature  of  the  subject-matter  of  the   contract  rendered 
expedition  on  the  part  of  the  lessor  essential,  and  that 
the  month's  notice  was  reasonable.2 

§  1068.  The  notice  to  engraft  time  into  the  con-  what 
tract  must  be  distinct,  and  unequivocal  :  thus,  a  notice  requisite, 
that  one  party  would  consider  the  non-performance  by  a 
certain  day  as  equivalent  to  a  refusal  to  perform,  was 
held  not  to  amount  to  a  notice  that  the  contract  would 
then  be  considered  as  rescinded.3  The  notice  should, 
for  certainty,  be  confined  to  the  next  act  to  be  done  by 
the  party  to  whom  it  is  given. 

§    1069.     It    does    not    appear  to  be  necessary  that  Where 
the  notice  should  be  in  writing  :  for  this  purpose  state-  notice 
ments  made  by  the  purchaser's  agent  at  the  time  0fsufficient- 
signing  the  contract,  to  the  effect  that  time  was  essen- 
tial, were  in  one  case  admitted  as  evidence.4 

1  Stewart  v.  Smith,  6  Ha.  222  n.  G.  &  Sm.  444.    In  that  case  the 
(Leach  V.C.).  purchaser  was  defendant.    Whether 

2  Macbnjde  v.    Weehes,  22   Beav.  this     makes    a     difference,     query. 
533.  See  per  Knight  Bruce  V.C.   at  p. 

3  Reynolds  v.  Nelson,  6  Mad.  18.  458. 

4  Nolces  v.  Lord  Kilmorey,  1  De 
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Part  III. 

Ch- xxv-        iii.  Lapse  of  time  constituting  laches  or  evidencing 

abandonment  of  contract. 
Delay  as        s  1070.     The  Court  of  Chancery  was  at   one   time 

laches.  "  .,.„... 

inclined  to  neglect  all  consideration  of  time  in  the 
specific  performance  of  contracts  for  sale,  not  only  as  an 
original  ingredient  in  them,  but  as  affecting  them  by 
way  of  laches.1  But  it  is  now  clearly  established,  that 
the  delay  of  either  party2  in  not  performing  its  terms 
on  his  part,  or  in  not  prosecuting  his  right  to  the  inter- 
ference of  the  Court  by  the  institution  of  an  action,  or, 
lastly,  in  not  diligently  prosecuting  his  action  when 
instituted,3  may  constitute  such  laches  as  will  disentitle 
him  to  the  aid  of  the  Court,  and  so  amount,  for  the 
purpose  of  specific  performance,  to  an  abandonment  on 
his  part  of  the  contract. 
Mfieitretii  §  1071.  One  of  the  earliest  cases  tending  to  establish 
'  this  principle  was  Mackreth  v.  Marlar 4  before  Lord 
Kenyon  M.R. :  Lord  Loughborough  followed  it,  and  held 
in  one  case  where  a  vendor  delivered  no  abstract  on  or 
before  the  day  for  completion,  nor  till  after  an  action  for 
the  deposit,  and  the  purchaser  had  demanded  back 
his  deposit  at  the  date  for  completion,  that  there  was 
evidence  of  an  abandonment  of  the  contract  by  the 
vendor.5  These  cases  were  arjproved  by  Lord  Alvanley 
M.R  ;6  and  finally  the  doctrine  in  question  was  adopted 
and  acted  on  by  Lord  Eldori  :  thus,  for  example,  in  one 
instance  he  on  this  ground  discharged  a  purchaser  under 
a  decree,  error  having  been  shown  in  the  decree,  though 
the  parties  were  proceeding  to  rectify  it.7 

1  See  supra,  §  1046.  6  Fordyce  v.  Ford,  4  Bro.  0.  0. 

5  Rich  v.  Gale,   24  L.  T.  (X.  H.)  494. 
745.  '  Ltchmere  v.  Bra:.ier,  2  J.  &  AV. 

3  Moore  v.  Male,  1  Ball  &  B.  62.  287  ;  Coder  v.  Turner,  1  H.  &  My. 

4  1  Cu.x,  250.  311.     See  also  Ciibitt  v.  Blake,  19 
»  Lloyd  v.  Collett,  4  Bru.  C.  C.  460 ;  Beav.  454. 

Harrington  v.  JVhiekr,  4  Ves.  686. 
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§  1072.     The  doctrine  of  the  Court  thus  established,  part  in. 

therefore,   is   that  laches  on    the    part    of  the  plaintiff 

(whether  vendor  or  purchaser),  either  in  executing  his  a  bar  to 
part  of  the  contract  or  in  applying  to  the  Court,  will ie  ie ' 
debar  him  from  relief.  "A  party  cannot  call  upon  a 
Court  of  Equity  for  specific  performance,"  said  Lord 
Alvanley  M.R.,1  "  unless  he  has  shown  himself  ready,  de- 
sirous, prompt,  and  eager ;  "  or,  to  use  the  language  of 
Lord  Cranwortb,2  "  specific  performance  is  relief  which 
this  Court  will  not  give,  unless  in  cases  where  the  parties 
seeking  it  come  promptly,  and  as  soon  as  the  nature  of 
the  case  will  permit." 3 

§  1073.  Where  the  contract  is  in  anywise  unilateral,  Contract 
as,  for  instance,  in  the  case  of  an  option  to  purchase,  a  mutual, 
rio-ht  of  renewal,  or  of  any  other  condition  in  favour  of 
one  party  and  not  of  the  other,  then  any  delay  in  the 
party  in  whose  favour  the  contract  is  binding  is  looked 
at  with  especial  strictness.4  On  this  principle,  the  delay 
of  a  purchaser  in  deciding  whether  he  will  or  will  not 
accept  the  title  is  an  injustice,  because  the  purchaser  can 
enforce  the  contract  against  the  vendor  whether  the 
title  be  good  or  bad,  whereas  the  vendor  can  only  do  so 
in  case  of  a  good  title.5 

§  1074.     So  where  a  railway  company  agreed  to  make  DamU,, 
such  crossings  as  the  landowner's  surveyor  should  within^'/)." 
one  month  direct  and  notify  in  writing  to  the  company  c"lnwJ 
or  their  engineer,  and  the  surveyor  did  not  give  any 
such  direction  or  notification  until  after  the  expiration  of 

1  In  Milward  v.  Earl  Thaiiet,  5  lagh  v.  Melton,  2  Dr.  &  Sm.  278  ; 

Ves  T20  n.  Weston  v.    Collins,   13  W.  R.   510. 

3  In  Each  v.    Williams,  4  De  G.  Distinguish  Ward  v.  Wolverhampton 

M.  &  G.  at  p.  691.  Waterworks  Co.,  L.  B,   13  %  243, 

3  See  also  Alley  v.  Deschamps,  13  and  see  Austin  v.  Tawmy,  L.  E,  2  Cli. 

Ves.  225  ;   Williams  v.  Williams,  17  143,  where   the   necessity  of  strict 

Beav.   213  ;   Firth-  v.   Greenwood,   1  compliance  with   the   terms   of  an 

Jur.  K.  S.  866  (Wood  V.C.) ;  Mills  option  as  to   time  was  recognized, 

v.  Haywood,  6  Ch.  D.  at  p.  202.  and  held  to  have  been  satisfied. 

*  Allen  v.   Hilton,  1   FonM.   Eq.  '  Spurrier  v.  Hancock,  4  Ves.  667, 

432  ;  Brooke  v.  Garrod,  3  K.  &  J.  672-673. 
608  ;  2  De  G.  &  J.  62  ;  Lord  Ram- 
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part  in.  the  stipulated  time,  it  was  held  that  the  landowner's  right 
~X-  to  have  the  crossings  made  under  the  contract  was  lost.' 

Option  §  1075.     But   where    no    time   has   been   originally 

lease!™  limited  within  which  a  tenant's  option  to  have  a  lease 
must  be  exercised,  and  the  landlord  has  never  called 
upon  the  tenant  to  declare  his  option,  mere  lapse  of  time 
will  not  preclude  the  tenant 2  or  his  assignee 3  from 
exercising  it. 

Acqures-  §  1076.  Acquiescence  in  the  breach  of  a  covenant 
will  form  a  bar  to  its  specific  performance  in  Equity.4 

what  §  1077.    In  many  of  the  cases  there  has  been  a  general 

sufficient,  dilatoriness  in  all  the  proceedings,  so  that  it  is  almost 
impossible  to  state  briefly  the  actual  amount  of  delay 
which  has  been  considered  to  bar  the  plaintiff's  right  to 
relief :  but  some  notion  of  the  present  doctrine  of  the 
Court  on  this  point  will  be  gained  from  the  following 
cases. 

instances.  §  1078.  In  the  old  case  of  The  Marquis  of  Hertford 
v.  Boore,s  a  delay  of  fourteen  months  was  not  considered 
a  bar  to  the  plaintiff's  bill.  But  in  the  comparatively 
recent  case  of  Each  v.  Williams6  (inhere  the  contract 
was  for  a  lease  of  a  coal  mine),  a  delay  of  three  and  a 
half  years  was  considered  fatal :  m  Southcomb  v.  The 
Bishop  of  Exeter,1  a  delay  from  the  1 7th  of  January, 
1842,  to  the  30th  of  August,  1843,  was  held  to  have  the 
same  effect :  and  in  Lord  James  Stuart  v.  The  London 
and  North-western  Railway  Co.,8  Knight  Bruce  L.J. 
seemed  to  think  that  a  delay  from  October,  1848,  to 
July,  1850,  must  be  fatal  -to  such  a  bill. 

1  Earl    of    Barnley   v.    London,      §  1052. 
Chatham,  and  Dover  Railway,  1  De  7  6  Ha.  213. 

G.  J.  &  S.  204,  3  ib.   24,  L.  B,  2  »  1  De  G.  M.  &  G.  721  ;  and  see 

H.  L.  43.  also   Spurrier   v.    Hancock,    4  Ves. 

2  Moss  v.  Barton,  L.  R.  1  Eq.  474.  667  ;  Harrington  v.  Wheeler,  4  Ves. 

3  Bucldand  v.  Papillon,  L.  B.  2  686  ;  Guest  v.  Homfray,  5  Ves.  818  ; 
Ch.  67.  Thomas  v.  Blackmail,  1  Coll.  301, 

4  Barret  v.  Blarjrave,  6  Ves.  104.  313  ;  Sharp  v.  Wright,  28  Beav. 
6  5  Ves.  719.  150  ;  Moore  v.  Marrable^h.  B.  1  Ch. 
»  4  De  G.  M.  &  G.  674  ;  cf.  supra,      217. 
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§  1079.     Where  one  party  to  the  contract  has  given  :Pa»t  hi. 

notice  to  the  other  that  he  will  not  perform  it,  acquies ]l^Il 

cence  in  this  by  the  other  party,  by  a  comparatively  brief  tic^by °" 
delay  in  enforcing  his  right,  will  be  a  bar  :  so  that  in  one  ^°yhei 
case  *  two  years'  delay  in  filing  a  bill  after  such  notice, 
in  another  case  a  one  year's,  and  in  a  third  3  (where  the 
contract  was  for  a  lease  of  collieries)  five  months'  like 
delay  were  held  to  exclude  the  intervention  of  the  Court. 

iv.    Where  time  does  not  run. 

§  1080.     Where  the  contract  is  substantially  executed,  Contract 
and  the  plaintiff  is  in  possession  of  the  property,  and  has  tiaiiyan 
got  the  equitable  estate,  so  that  the  object  of  his  action  exeouted- 
is  only  to  clothe   himself  with   the   legal  estate,  time 
either  will  not  run  at  all  as  laches  to  debar  the  plaintiff 
from  his  right,  or  it  will  be  looked  at  less  narrowly  by 
the  Court ; 4  for  the  plaintiff  has  not  been  sleeping  on 
his  rights,  but  relying  on  his  equitable  title,   without 
thinking  it  necessary  to  have  his  legal  right  perfected.5 

§  1081.  Therefore,  where  a  tenant  holds  under  a  instances. 
contract  for  a  lease,  pays  his  rent,  and  has  possession  of  the 
property  and  the  enjoyment  of  all  the  benefits  given  him 
by  the  contract,  the  effluxion  of  time  will  not  be  a 
ground  for  resisting  its  enforcement : 6  and  so,  where 
there  was  a  contract  for  the  lease  of  a  shop  and  the  sale 
of  the  stock,  and  the  stock  had  been  paid  for,  the 
plaintiff  had  been  put  into  possession  as  lessee,  and  the 
rent  had  been  paid, — in  fact,  everything  had  been  done 
but  the  execution  of  the  lease,  which  the  defendant  had 

1  Heaphy  v.  Hill,  2  S.  &  S.  29.  *  Per  Lord  Redesdale  in  Crofton 

2  Watson  v.  Rrid,  1  R.  &  My.  236.      v.  Ormsby,  2  Sch.  &  Lef.  604. 

See  also  per  Lord  Romilly  M.R.  in  5  See  Gartan  v.  Bury,  10  Ir.  Ch. 

Parkin  v.  Thorold,  16  Beav.  73,  and  R.  at  p.  395  ;  Homan  v.  Skelton,  11 

Lehmann  v.  McArthur,  L.  R.  3  Ch.  Ir.  Ch.  R.  at  p.  96. 

490.  6  Clarke   v.  Moore,  1  Jon.   &   L. 

3  Huxham  v.  Llewellyn,  21  W.  R.  723  ;    Sharp  v.  Milligan,  22  Beav. 
570,    766."     See    too    Glasbrook    v.  606  (affirmed  by  the  L.JJ.)  ;  Shep- 
Bicliardson,  23  W.  R.   51   (delay  of  heard  y.  Walker,  L,  R.  20  Eq.  659, 
3  months  and  13  days). 
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part  hi.  refused  to  execute  on  a  ground  which  was  untenable, — 
-^x-v'  specific  performance  of  the  lease  was  granted,  notwith- 
standing considerable  laches  on  the  part  of  the  plaintiff 
subsequent   to   the    defendant's    refusal,   but   therefore 
without  costs.1 
Tosses-  8  1082.     But  possession,  to   save  a  purchaser  from 

sion  must      ,  ,  p     n   i  ,     i 

be  under  the  usual  consequence  ot  delay,  must  be  possession 
tmct.on'  under  the  contract  sought  to  be  enforced,  and  the  vendor 
must  have  known  or  have,  been  bound  to  know  that  the 
purchaser  claimed  to  be  in  possession  under  the  contract. 
Accordingly  in  a  case  where  the  tenant  of  a  tavern,  with 
an  option  of  purchasing  it  during  his  term,  duly  gave 
notice  that  he  elected  to  purchase,  but  after  some  corre- 
spondence allowed  the  subject  to  drop,  and  then  for 
upwards  of  five  years  remained  in  possession  without 
ever  insisting  on  the  effectuation  of  the  purchase,  and 
from  time  to  time  making  payments  to  the  lessor's 
mortgagee  for  most  of  which  he  took  receipts  expressing 
them  to  be  for  rent,  it  was  held  by  the  Court  of  Appeal 
that  bis  possession  had  not  been  sucL  as  to  prevent  his 
delay  being  fatal  to  his  claim  for  specific  performance.2 
Pending         8  1083.     Nor  will  time  run  as  laches  pending  a  nego- 

negocia-  "  .  , 

tion.  ciation  between  the  parties  to  the  contract,  even  though 
it  may  be  carried  on  without  prejudice  to  a  notice  given 
by  one  party  that  he  holds  the  contract  rescinded.3  But 
where  the  negociation  is  about  a  point  which  is  not  the 
real  cause  of  the  delay,  its  pendency  will  not  prevent 
the  effluxion  of  time  operating  as  laches  :  so  where  there 
were  two  purchases,  and  disputes  arose  about  the  title 
and  a  valuation  incident  to  the  purchase,  but  from  the 
evidence  it  appeared  that  want  of  means  in  the  purchaser 
who  had  instituted  the  suit,  and  not  these  disputes,  was 

1  Burke  v.  Smyth,  3  Jon.  &  L.  193.  -  Mills  v.  Haywood,  6  C'k  D.  196 

See  also  per  Lord  St.  Leonards  in  J  Southconib  v.  Bishop  of  Exeter, 

Ridgway    v.   Wharton,  6  H.   L.   (J.  6  Ha.  213  ;  McMurray  \ .  Spicer,  L. 

292;  and  consider  Brophy  v.  Connolly,  B.  5  Eq.  527  ;   and  cl'.  Lehwann  v. 

7  Ir,   Oh.  R.  at  p.  177  ;  Finvcnue  v.  McArthur,  L.  I?.  ?,  Oh.  at  p.  501, 
Tamer,  13  Ir.  Ch.  E.  488,  494, 
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the  real  cause  of  delay,  Knight  Bruce  V.C.,  though  after  pabt  hi. 

some  hesitation,  refused  specific  performance,  as  the  plain '-^-'- 

tiff  in  such  suits  must  have  more  than  a  doubtful  title.1 

§  1084.     When  the  delay  arises  from  an  untenable  Delay  am- 
objection  taken  by  one  party,  that  party  cannot  avail  jwty'X 
himself  of  the  delay  caused  by  it,  as  a  ground  for  the  Jectmg- 
non-performance  of  the  contract.2     And  generally,  when- 
ever the  delay  is  attributable  to  the  defendant,  he  will 
not  be  allowed  to  avail  himself  of  it  as  a  defence.3 

§  1085.  In  Lamare  v.  Dixon*  an  intending  lessee,  Lnmare 
relying  on  a  verbal  promise  by  the  owner  of  some  wine  v' 
vaults  that  they  should  be  made  dry,  signed  a  written 
contract  to  accept  a  lease  of  the  vaults  at  a  specified  rent, 
and  went  into  possession.  The  vaults  not  being  made 
dry,  the  tenant  constantly  complained,  and,  though  he 
paid  rent,  always  paid  it  under  protest ;  until,  finally, 
after  having  actually  occupied  the  vaults  for  upwards  of 
two  years,  he  refused  to  take  the  lease  on  the  ground 
that  the  owner's  promise  had  never  been  fulfilled.  The 
House  of  Lords  held  that  the  tenant's  payments  were 
referable  merely  to,  his  actual  use  and  occupation  of  the 
premises,  that  such  payments  and  possession  did  not 
amount  to  such  acquiescence  as  to  debar  the  tenant  from 
defending  his  refusal  on  the  ground  of  the  non-perform- 
ance of  the  promise  which  had  been  the  inducement  to 
the  contract,  and  that  the  owner's  delay  and  conduct  in 
the  matter  generally  disentitled  him  to  insist  on  specific 
performance  of  the  contract ;  but  the  House  considered 
the  delay  which  had  occurred  so  chargeable  to  both  parties 
that  the  bill,  though  dismissed,  was  dismissed  without  costs. 

§  1086.     The  fact  that  the  purchaser  has  allowed  the  Leaving 
deposit  to  remain  in  the  hands  of  the  vendor  from  the  time   ep°s" 

1  Gee  v.  Pearse,  2  De  G.  &  S.  325.  way  Co.  v.  London  and  North- Western 

1  Monro  v.  Taylor,  3  Mao.  &  G.  Jtnilway  Go.,  2  Mae.  &  G.  324,  ,355  ; 

713   723  I"'1'  Lord  St.  Leonards  in  Ridgway  v. 

3' Morse    v.  Merest,    6   Mad.   20;  Wharton,  6  H.  L.  C.  202 

Shrewsbury    and  Birmingham  Ra'd- 


L,  11.  6  H.  L.  414. 
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Part  hi.  whcnthe  former  rescinded  the  contract  until  thefilingof  the 
— —  —  bill,  has  been  decided  not  to  affect  the  question  of  laches.1 
Continu-        S  1087.     So  also  continuing  in  possession,  if  under  an 
i^es-      arrangement  to  that  effect,  will  not  affect  the  question.2 
Land  §  1088.     In  a  case  already  referred  to  Lord  Romilly 

taken       M.R.  expressed  the  opinion  that  time  does  not  run  as 

tmtler  _ x  x 

Kaiiway  laches  in  the  case  of  land  taken  under  a  railway  Act, 
until  the  time  during  which  the  company  bad  the  power 
to  make  the  railway  ceased,  as  the  fact  whether  the  com- 
pany would  require  the  land  or  not  could  not  be  ascer- 
tained until  that  time ; 3  but  this  view  was  not  adopted  by 
Knight  Bruce  and  Lord  Cranworth  L.J  J.,  who  seem  to 
have  thought  that  time  would  run  from  the  date  of  the 
contract. 

Mere  R  1089.     It  is  to  be  observed  that  a  mere  claim  or 

claim.  ° 

protest  by  words  or  letters,  though  continual,  unaccom- 
panied by  any  act  to  give  effect  to  them,  will  not  prevent 
time  operating  as  laches  against  the  party  making  the 
claim,  nor  keep  abve  a  right  which  would  otherwise  be 
precluded.4 

v.  Waiver  of  delay. 

Waiver  by  §  1090.  Objections  grounded  on  the  lapse  of  time  are 
waived  by  a  course  of  conduct  inconsistent  with  the  inten- 
tion of  insisting  on  such  an  objection  :  and  in  this  respect 
it  is  immaterial  whether  time  were  originally  of  the  essence 
or  subsequently  engrafted  on  the  contract.5 

instances.  §  1091.  Therefore,  where  a  title  is  in  a  state  which 
may  cause  delay,  or  a  good  title  has  not  been  completely 
shown  by  the  day  for  completion,  and  the  purchaser  goes 
on  dealing  about  the  title  after  that  day,  this  will  waive 

1  Watson   v.  Beid,  1  E.  &  My.       Beav.  513  ;  S.   C.   1  De  G.  M.  &  G. 
236  ;  Southcomb  v.  Bishop  of  Exeter,       721. 

6  Ha.  213,  224.  *  Clegg  v.  Edmondson,  8  De  G.  M. 

2  Southcomb    v.  Bishop  of  Exeter,  &  G.  181,  810  ;  Lehmann  v.   Mc- 
ubi  supra.  Arthur,  L.  R.  .3  Ch.  496,  504. 

3  Lord  James   Stuart    v.  London  5  King  v.  Wilson,  6  Beav.  124. 
and  North-western    Railway  Co.,   15 


OF    THE    LAPSE    OF    TIME.  481 

his  right  to  insist  on  the  time.1  So  the  examination  of  famiii. 
the  abstract  after  the  time  will  prevent  a  defendant — '—^- 
insisting  on  time  as  essential,  for  he  had  no  right  to  look 
into  the  abstract  if  he  meant  to  abandon  his  purchase.2 
And  such  conduct  will  amount  to  a  waiver,  even  though 
a  formal  notice  to  abandon  the  contract  may  have  been 
given.3  So  again,  insisting  on  the  contract  after  the 
time  limited  for  completion  is  an  act  waiving  the  right 
to  insist  on  that  time  as  essential.4  But  where  a  pur- 
chaser protests  against  delay,  and  then  under  protest 
deals  about  the  title,  this  will  not,  it  seems,  amount  to  a 
waiver.5 

§  1092.     As  a  general  principle,  a  stipulation  as  to  intention 
time  cannot  be  bindingly  waived  otherwise  than  by  an  ledge  re- 
intentional  act,  done  with  knowledge  of  all  material  cir-  qmsi  e' 
cumstances.     Accordingly  in  a  case  already  cited,  where 
a  railway  company  agreed  to  do  certain  works  to  be 
directed  by  the  award  of  a  surveyor,  to  be  made  within 
a  specified  time,  and  the  award  was  not  made  within 
that  time,  the  company  were  held  not  to  have  waived 
the  condition  as  to  time  by  having,  in  ignorance  of  the 
fact  that  the  award  was  made  late,  taken  it  up  and  paid 
the  surveyor's  charges  for  it.6 

§  1093.  Again  as  to  time  for  payment :  where  an  as-  As  to  time 
signor  of  a  lease  insisted  on  a  forfeiture  of  the  assignment  men*?" 
by  reason  of  non-payment  of  part  of  the  purchase-money 
at  the  time  stipulated,  he  was  held  to  have  waived  it  by 
getting  the  assignee  to  pay  the  rent  to  the  superior  land- 
lord, that  not  being  consistent  with  the  notion  that  the 
agreement  was  at  an  end.7     In  another  case  there  was  a 


1  Pincke  v.  Curteis,  4  Bro.  C.  C.  576.    But  see  St.  Leon.  Vend.  291. 
329,-  *  Earl  of  Darnley  v.  London,  Chat- 

1  Seton  v.  Blade,  7  Ves.  265.  ham,  and  Dover  Railway,  1  De  G.  J. 

»  Eipwell  v.  Knight,  1  Y.  &  C.  &  S.  204,  3  ib.  24,  L.  R.  2  H.  L.  43. 
Ex.  401.  7  Hudson  v.  Bartram,  3  Mad.  440  ; 

*  Pegg  v.  Wisden,  16  Beav.  239.  Webb  v.  Hughes,  L.  R.  10  Eq.  281. 


Magennis  v.  Fallon,  2  Moll.  561, 
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part  in.  contract  that  if  the  residue  of  the  purchase-money  was 
— '-^-  not  paid  at  a  certain  day,  the  contract  should  be  void  : 
it  was  not  paid,  but  the  vendor,  allowing  the  purchaser 
to  retain  possession  and  taking  from  him  a  warrant  of 
attorney  to  confess  judgment  in  ejectment,  was  held  to 
have  waived  the  condition.1 
As  to  time      §  1094.     As  to  the  time  for  the  delivery  of  objections, 
very  of     a  subsequent  correspondence  as  to  title  was  in  one  case 
objections,  j^^j  to  wor^  a  waiver : 2  and  a  similar  result  was  in 
another  case  held  to  follow  from  the  subsequent  renewal 
of  negotiation  as  to  price.3 
Posses-  §  1095.     So,  again,  taking  possession  after  the  default 

as  to  time  may,  it  seems,  preclude  the  objection  :*-but 
merely  giving  possession  before  the  day  for  payment  has 
arrived  is  no  waiver  of  a  vendor's  right  to  insist  upon 
payment  on  that  day.5 
Exten-  §  1096.     The  mere  extension  or  giving  of  time,  where 

time.  time  is  of  the  essence  of  the  contract,  is  only  a  waiver  to 
the  extent  of  substituting  the  extended  time  for  the 
original  time,  and  not  an  utter  destruction  of  the  essen- 
tiality of  the  time.  And  so  where,  by  the  terms  of  a 
contract  for  the  sale  of  the  benefit  of  a  building  con- 
tract, a  moiety  of  the  price  was  to  be  paid  on  a  specified 
day,  and  the  vendors  afterwards  by  letter  gave  the  pur- 
chaser until  a  later  (named)  day  to  make  the  payment, 
but  the  money  was  not  paid  by  that  day,  Jessel  M.R  held 
that  time  was  originally  of  the  essence  of  the  contract, 
and  the  letter  only  a  qualified  and  conditional  waiver  of 
the  original  stipulation ;  and  that,  consequently,  the 
vendors  were  entitled  to  treat  the  contract  as  at  an  end.6 

1  Ex  parte  Gardner,  4  Y.  &  C.  Ex.  W.  E.  at  p.  523. 

503.  6  Barclay  v.  Messenger,  22  W.  E. 

*  Cutts  v.  Thodey,  13  Sim.  206.  522  ;  43  L.  J.  Ch.  449.     In  this  case 

3  Eads  v.  Williams,  4  De  G.  M.  Jessel  M.E.  distinctly  dissented  from 
&  G.  674.  the  view  expressed  by  Lord  Eomilly 

4  Boehm  v.  Wood,  1  J.  &  W.  at  M.E.  in  Parkin  v.  Thorold  (16  Beav. 
p.  420.  59),  as  to  the  effect  of  a  letter  ex- 

6  See   Barclay    v.  Messenger,  22      tending  the  time  for  completion. 
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§  1097.     It  is  perhaps  scarcely  needful  to  remark,  that  part  hi. 

a  waiver  as  to  the  time  m  which  an  act  is  to  be  done,  is  — 

not  necessarily  in  any  degree  a  waiver  of  the  act  itself,  time  of 
So  that  where  it  was  agreed  that  A.  should  repair  some  ^aive^ot 
warehouses  by  the  1st  of  April,  and  that  B.  should  thentheaot 
take  a  lease  of  them,  and  the  repairs  were  not  done  by 
the  day  appointed,  but  B.  continued  to  deal  in  a  way 
which  was  held  to  amount  to  a  waiver  of  the  time  as 
essential  (if  by  the  contract  it  had  ever  been  so),  and 
afterwards  and  before  a  lease  was  executed  the  ware- 
houses were  burnt  down  :  it  was  held  that  B.,  though  he 
had  waived  the  essentiality  of  time,  had  not  waived  the 
condition  that   the  repairs  should    be  effected  prior  to 
his  taking  a  lease,  and  consequently,  that  the  proposed 
lessor  A.,   and  not  the  proposed   lessee  B.,  must  bear 
the  loss.1 

§  1098.     The  question  whether  time  was  originally  of  Waiver 
the  essence,  and  whether  it  has  since  been  waived,  is  one  the  trial. 
of  evidence,  and  can  therefore  be  disposed  of  only  at  the 
trial.2 

I  Counter  v.  Macpherson,  5  Moo.      3  De  G.  F.  &  J.  307. 
P.  C.  0.  83 ;  and  see  Hughes  v.  Jones,  2  Levy  v.  Lindo,  3  Mer.  81. 
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PAET  IV. 

OF   THE  MODE   OF   EXERCISING  THE    JURISDICTION. 


CHAPTER  I. 

OF   THE    INSTITUTION   OF   THE   PROCEEDINGS. 

part  iv.      8  1099.     At  the  time  when  the  Judicature  Act.  1873, 

Ch  i 

'-^—  came  into  operation,  the  usual  mode  of  proceeding  in 

mer  prac-  order  to  obtain  the  specific  performance  of  a  contract  was 
to  institute  a  suit  for  the  purpose  by  bill  of  complaint  in 
the  Court  of  Chancery. 
Judioa-         §  1100.     By  the  34  th  section  of  the  Judicature  Act, 
1873,    '    1873,  all  causes  and  matters  for  the  specific  performance 
of  contracts   between  vendors  and  purchasers   of  real 
estates,  including  contracts  for  leases,  are  specially  as- 
signed (subject  to  the  Rules  of  the  Supreme  Court l)  to 
the  Chancery  Division  of  the  High  Court  of  Justice. 
Limited         §  1101.     Causes  or  matters  for  the  specific  performance 
of  the  34th  of  other  contracts  are  not  expressly  assigned  to  any  par- 
section,     ticular  Division  of  the  High  Court,  and  may  accordingly, 
it  would  seem,  be  instituted,  at  the  plaintiff's  option,  in 
any  Division,  subject  to  the  powers  of  transfer  exercisable 
under  the  Judicature  Acts  and  the  Rules  of  Court.2 
Form  of         §  1102.     A  form  of  indorsement  for  the  writ  in  an 
action  for  the  specific  performance  of  a  contract  for  the 
sale  of  land  is  given  in  Appendix  A.  (Part  II.  §  i.  9,) 
to  the  first  schedule  to  the  Judicature  Act,  1875. 

1  See  Ord.  LI.  Act,  1875,  s.  11  ;  Ord.  LI. 

!  See  Jud.  Act,  1873,  s.  33 ;  Jud. 
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§  1103.  It  is  provided  by  the  Acts  and  Eules 1  that  paet  iv. 
any  action  may  be  transferred  from  one  Division  of  the  Ch' '' 
Court  to  another.  Accordingly  where,  in  an  action  for  J/^tion. 
the  recovery  of  land  commenced  in  the  Exchequer  Divi- 
sion the  defendant  set  up  a  counter-claim  for  specific 
performance  of  a  contract  for  a  lease  of  the  land  to  him- 
self, and  it  appeared  that  there  was  a  prima  facie  case  for 
specific  performance,  the  action,  was  transferred,  on  the 
defendant's  application  and  against  the  plaintiff's  will, 
to  the  Chancery  Division.2  And  a  similar  order  was 
affirmed  by  the  Court  of  Appeal  in  the  case  of  Hollo- 
way  v.  York,3  where,  the  liquidation-trustee  of  a  person 
who  had  contracted  to  purchase  real  estate  having 
commenced  an  action  in  the  Exchequer  Division  against 
the  vendor  for  a  return  of  the  deposit,  the  vendor  had 
delivered  a  counter-claim  for  specific  performance  of  the 
contract. 

§  1104.     But  a  defendant  sued  in  the  Queen's  Bench  Action 
Division   of   the    Court    does    not    become    entitled    to  com-er  y 
have  the  action  transferred    to  the  Chancery  Division  ^Q^en's 
merely  by  putting  in  a  counter-claim  for  the  specific  per-  ^^ 
formance  of  some  contract   relating   to   land   between 
himself  and  the  plaintiff.4  The  Court  will,  however,  take 
notice  of  an  equitable  right  to  specific  performance  ap- 
pearing incidentally  in  the  course  of  an  ejectment  action, 
though  there  be  no  counter-claim  for  such  performance.5 

§  1105.     The  determination  by  the  Court  of  questions  Special 
of  law  between  vendors  and  purchasers  of  real  or  lease- 
hold estate,  and  judicial  declarations  as  to  their  respective 
rights  under  the  contract  of  sale,  may,  it  is  conceived,  be 
obtained  upon  a  special  case  stated  in  the  action.6     The 

1  Jud.  Act,  1873,  s.  36  ;  Jud.  Act,  5  Williams  v.Snowden,  W.N.  1880, 
1875,  s.  11 ;  Ord.  LI.  rr.  1,  2.  p.  124  (C.  P.  Div.). 

2  Hillman  v.  Mayhew,  1  Ex.  D.  6  Compare  &6m  v.  Heave,  27Beav. 
132.  553,  561,  (where  the  decision  was 

*  2  Ex.  D.  333.  tantamount  to  a  decree  for  specific 

*  Storey  v.  Waddle,  4  Q.  B.  D.  289.      performance,)  and  Ord,  XXXIV, 
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part  iv.  Court  of  Chancery  could  not  enforce  specific  performance 

^—  in  a  proceeding  of  this  nature  ; '  but  under  the  present 

practice,  where  the  answers  to  the  special  case  dispose  of 
the  action,  they  may  be  turned  into  a  judgment  making 
declarations  to  the  same  effect.2 
Vendor         S  1106.     A  convenient  mode  of  obtaining  an  authori- 

andPur-  ?  .   .  .  ..  5 

chaser  tative  decision  oi  questions  arising  upon  some  of  the  class 
s.  g.'  '  of  contracts  discussed  in  this  treatise  has  been  introduced 
by  the  Vendor  and  Purchaser  Act,  1874,  under  which 
(section  9)  a  vendor  or  purchaser  of  real  or  leasehold 
estate  or  their  respective  representatives  may  at  any  time 
apply  in  a  summary  way  to  a  Judge  of  the  High  Court 
in  Chambers  in  respect  of  any  requisitions  or  objections 
or  any  claim  for  compensation  or  any  other  question 
arising  out  of  or  connected  with  the  contract  (not  being 
a  question  affecting  the  existence  or  validity  of  the 
contract),  and  the  Judge  is  to  make  such  order  upon  the 
application  as  to  him  shall  appear  just,  and  to  order  how 
and  by  whom  all  or  any  of  the  costs  of  and  incident  to 
the  application  are  to  be  borne  and  paid.  In  very  many 
of  the  disputes  that  arise  between  vendors  and  purchasers 
of  realty  and  leaseholds  an  application  under  this  section 
is  an  advantageous  and  efficient  substitute  for  an  action 
for  specific  performance.3  The  parties  to  such  an  appli- 
cation are  in  the  same  position  as  they  would  be  under  a 
reference  as  to  title  in  such  an  action.4 

A  person  who  has  availed  himself  of  the  provisions  of 
the  Act  is  not  entitled  afterwards  to  bring  an  action  for 

1  See  Evans  v.  Saunders,  22  L.  T.  in  Court) ;  Be  Popple  and  Barratt's 
43,  51.  The  procedure  by  special  contract,  25  W.  R.  248 ;  Be  Kearley 
case  under  Sir  George  Turner's  Act  and  Clayton's  contract,  7  Ch.  D.  615  ; 
(13  &  14  Vict.  c.  35)  is  now  abolished  Be  Metropolitan  District  Bailway  Co. 
(Ord.  XXXIV.  r.  7).  &  Cosh,  13  Ch.  D.  607  ;   Osborne  to 

2  Harrison  v.  Cornwall  Minerals  Bowlett,  13  Ch.  D.  774 ;  Drapers 
Bailway  Co.,  16  Ch.  D.  67,  80.  Co.  v.  McCann,  1  L.  E.  Ir.  13  (suin- 

3  For  cases  under  this  section  see  mons  may  be  served  out  of  the 
Be  Waddell's  contract,  2  Ch.  D.  172 ;  jurisdiction). 

Be  Coleman  and  Jarrom,  4  Oh.  D.  165  4  In    Be    Burroughs,  Lynn,   and 

(where,  to  strengthen  the  purchaser's      Sexton,  5  Ch.  D.  601. 
title,  Jessel  M.R.  delivered  judgment 
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the  specific  performance  of  the  contract  which  was  the  part  iv. 
subject  of  the  summons.1 


§  1107.     By  the  County  Courts  Act,  1865,  section  1,  The  Coun- 
all  the  jurisdiction  of  the  Court  of  Chancery  in  suits  for  /cts°T865 
specific  performance  2  was  given  to  the  County  Courts  and  1867' 
where  the  purchase-money  did  not  exceed  the  sum  of 
£500  ;  and  by  virtue  of  the  9th  section  of  the  County 
Courts  Act,  1867,  the  jurisdiction  so  given  may  now  be 
exercised  in  all  actions  for  specific  performance  of  any 
contract  for  the  sale,  purchase,  or  lease  of  any  property, 
where,  in  the  case  of  a  sale  or  purchase,  the  purchase- 
money,  or  in  the  case  of  a  lease  the  value  of  the  property, 
does  not  exceed  £500.      Apparently,  however,  the  juris- 
diction under  these  enactments  is  confined  to  cases  where 
the  consideration  for  the  sale  is  a  sum  certain. 

8  1108.     Directions  are  given  in  the   County  Courts  Procedure 

under 

Acts  of  1865  and  1867  (28  &  29  Vict.  c.  99,  s.  10  ;  county 
30  &  31  Vict.  c.  145,  s.  l)  as  to  the  particular  County  Acts?8 
Court  to  be  selected,  in  any  particular  case,  for  an  action 
for  specific  performance  ;  and  the  details  of  the  practice 
and  procedure  in  all  County  Court  actions  are  regulated  by 
the  County  Court  Rules,  1875  and  1876.  Every  County 
Court  has,  in  dealing  with  actions  within  its  jurisdiction, 
all  the  powers  of  the  High  Court  of  Justice  (Judicature 
Act,  1873,  s.  89) ;  and,  in  a  proper  case,  any  action  may 
be  transferred  either  from  a  County  Court  to  the  High 
Court,  or  vice  versd,  or  from  one  County  Court  to  another.3 
An  appeal  lies  from  the  decision  of  a  County  Court  Judge 
in  an  action  for  specific  performance  to  a  Divisional 
Court  of  the  High  Court ;  but,  except  by  special  leave, 
there  is  no  further  appeal.4 

8  1109.     The  jurisdiction  of  the  High  Court  in  cases  High 

o    *■""'  J  j    i        ,i  Court  re- 

of  specific  performance  has  not  been  ousted  by  that  con-  tains  con- 

i  Thompson  v.  Ringer,  29  W.  R.  11  ;  30  &  31  Vict.  c.  142,  s.  8 ;  Jud. 

520  Act,  1873,  s.  90. 

s  See  Wilcox  v.  Marshall,  L.  R.  3  4  28  &  29  Vict.  c.  99,  ss.  18,  19  ; 

Eq.  270  (contract  for  lease).  Jud.  Act,  1873,  s.  45, 

3  28  &  29  Vict.  c.  99,  ss.  3,  8,  9, 
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paet  iv.  ferred  upon  County  Courts.     Though  the  matter  may  be 


Ch.i. 


-  within  the  jurisdiction  of  the  inferior  Court,  a  plaintiff 
jurfsdic-    is  at  liberty  to  bring  his  action  in  the  High  Court  (sub- 
tion"        ject,  of  course,  to  the  statutory  provisions  as  to  transfer 
already  referred  to),  and  is  entitled,  if  successful,  to  the 
usual  costs  of  a  suitor  there.1 
Land  §  1110.     It    may  here   be   mentioned  that   by   the 

Ict°i875,  Land  Transfer  Act,  1875,  it  has  been  enacted  that 
s- 93,  (s.  93)  where  a  suit  is  instituted  for  the  specific  perform- 
ance of  a  contract  relating  to  registered  land,  or  a 
registered  charge,  the  Court  having  cognizance  of  such 
suit  may  by  summons,  or  by  such  other  mode  as  it 
deems  expedient,  cause  all  or  any  parties  who  have 
registered  estates  or  rights  in  such  land  or  charge,  or 
have  entered  up  notices,  cautions,  or  inhibitions  against 
the  same,  to  appear  in  such  suit,  and  show  cause  why 
such  contract  should  not  be  specifically  performed,  and 
the  Court  may  direct  that  any  order  made  by  the  Court 
in  such  suit  shall  be  binding  on  such  parties  or  any  of 
them.  Further,  by  the  94th  section  of  the  same  Act,  all 
costs  incurred  by  any  party  so  appearing  in  a  suit  to 
enforce  against  a  vendor  specific  performance  of  his 
contract  to  sell  registered  land  or  a  registered  charge  are 
to  be  taxed  as  between  solicitor  and  client,  and,  unless 
the  Court  otherwise  orders,  paid  by  such  vendor.3 
Com-  .  §  1U1.     How  far  the  summary  jurisdiction  conferred 

Act,iei862,  by  the  35th  section  of  the  Companies  Act,  1862,  is 
s-  35,  properly  applicable  to  the  enforcement  of  contracts  for 
the  sale  and  purchase  of  shares  is  a  question  which  has 
been  much  discussed,  but  can  hardly  be  said  to  be  even 
now  satisfactorily  settled.  That  section  provides  that  if 
the  name  of  any  person  is  without  sufficient  cause 
entered  in  or  omitted  from  the  register  of  members  of  a 
company  under  the  Act,  or  if  default  is  made  or  un- 

1  Scotto  v.  Heritage,  L.  R.  3  Eq.  2  See  too  as  to  bringing  in  third 

212;  Brown  v.  Bye,  L.  R.  17  Eq.  343;      parties,  Ord.  XVI.  rr.  17,  19,21; 
Carpmael  v.  Oarvellj  }8  W,  R,  513-         supra,  §  168  et  sef.  and  6  877, 
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necessary  delay  takes  place  in  entering  on  the  register  part  iv. 

the  fact  of  any  person  having  ceased  to  be  a  member  of ^— 

the  company,  the  person  or  member  aggrieved  may 
apply  by  motion  or  summons  for  an  order  of  the  Court 
that  the  register  may  be  rectified,  "  and  the  Court  may 
either  refuse  such  application,  with  or  without  costs  to 
be  paid  by  the  applicant,  or  it  may,  if  satisfied  of  the 
justice  of  the  case,  make  an  order  for  the  rectification  of 
the  register,  and  may  direct  the  company  to  pay  all  the 
costs  of  such  motion,  application,  or  petition,  and  any 
damages  the  party  aggrieved  may  have  sustained.  The 
Court  may,  in  any  proceeding  under  this  section,  decide 
on  any  question  relating  to  the  title  of  any  person  who 
is  a  party  to  such  proceeding  to  have  his  name  entered 
in  or  omitted  from  the  register,  whether  such  question 
arises  between  two  or  more  members  or  alleged  members 
or  between  any  members  or  alleged  members  and  the 
company,  and  generally  the  Court  may  in  any  such  pro- 
ceeding decide  any  question  that  it  may  be  necessary  or 
expedient  to  decide  for  the  rectification  of  the  register." 

§  1112.     This  enactment  may  seem  at  first   sight  to  Appiica- 
offer  an  attractive  and  efficient  substitute  for  an  action  thTeec- 
for  specific  performance  in  cases  arising  out  of  contracts  ^°gJ°ot 
for  the  sale  of  shares,  but  the  decisions  upon  it  show  that  specific 

'  ■*■  _  perform- 

its  applicability  in  practice  to  such  cases  is  by  no  means  ance. 
universal.  The  jurisdiction  which  it  confers  is  clearly 
discretionary  ;  and,  whatever  the  effect  of  the  limited 
power  which  it  gives  the  Court  over  costs  upon  the 
generality  of  its  subsequent  language,1  it  seems  that  the 
Court  will  at  any  rate  be  slow  to  exercise  this  jurisdiction 
for  the  purpose  of  deciding  questions  between  vendors 
and  purchasers  of  shares,  except  where  the  legal  title  of 
the  applicant  is  clear.2 

1  See  per  Jessel  M.R.  in  Ex  parte  parte  Sargent,  L.  K.  17  Eq.  273  ;  Ex 

Sargent,  L.  R.  17  Eq.  at  p.  276.  parte  Shaw,  2  Q.  B.  D.  463.     See  too 

1  Ward  and  Henry's  case,  L.  R.  2  Buckley,  Comp.  Acts  (3rd  ed.).  pp. 

Eq.  226  ;  2  Ch.  431  ;  Musgrme  and  81-84, 
Hart's  case,  L.   R.  5  Eq.   193;  Ex 


CHAPTER  II. 

OF     INJUNCTIONS. 


past  iv.      §  1113.     It  has  already  been  in  effect  stated  *  that 

■  executed,  as  distinguished  from  executory,  contracts  are 

rftheCt     not  within  the  scope  of  this  treatise.  The  present  chapter 
chapter.    w>^  accordingly  be  confined  to  the  consideration  of  the 

use  of  injunctions  in  connection  with  contracts  of  the 

latter  kind. 
How  in-         §  1114.     The  jurisdiction  of  the  Court  in  injunction 
is  con°n    is  connected  with  the  specific  performance  of  executory 
wlthfpe-  contracts  in  three  ways  : — 

cific  per- 
formance. ^  Sometimes  the  injunction  is  the  instrument  by 

which  the  Court  specifically  enforces  the  contract  itself 

or  some  part  of  it ; 

(ii.)  Sometimes  the  injunction  is  merely  incident  or 
ancillary  to  the  performance  of  the  contract ;  and 

(iii.)  Sometimes  the  injunction  is  used  for  the 
purpose  of  giving  effect  to  rights  resulting  from  the 
non-performance  of  the  contract. 

i.  Injunction  the  instrument  of  performance. 
Effect  of       §  1115.     It  is  evident  that  whenever  the  Court  grants 

restrain-  .     ■  ,.  ,      .    .  ,■■       ■.  i         p 

ing  breach  an  injunction  restraining  the  breach  ot  any  express  or 
of  a  term.  jmp]je(j  term  of  a  contract  it  thereby  pro  tanto  specifi- 
cally enforces  the  performance  of  the  contract.2 

1  Supra,  §  21 ;  cf.  §§  180,  1540.  and,  as  to  the  discretionary  character 

8  As    to    injunctions   restraining  of   the  jurisdiction,  see  per    Lord 

applications  to  Parliament,  see  infra,  Westbury  in  Low  v.  Innes,  4  De  G. 

Part  VI.,  chap.  ix.  §  1567  et  seq.  ;  J.  &  S.  at  p.  290. 
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§  1116.     Where  the  contract  contains  express  negative  part iv 


Ch.  ii. 


as  well  as  positive  terms,  and  the  positive  terms  are  capable 
of  specific  performance  by  the  Court,  the  Court  may  and  contain- 
naturally  will   enforce  by  injunction  the  observance  of  p"fgsn"e. 
the  negative  terms  ;   for  by  so  doing  it  promotes  the  g^ge 
complete  performance  of  the  contract  as  a  whole. 

8  1117.  Thus  where  the  Commissioners  of  Woods  BanHn 
and  Forests  contracted  with  a  committee  of  the  United \usm' 
Service  Club  for  the  grant  by  the  Commissioners  to  the 
trustees  of  the  club  of  a  lease  of  a  specified  piece  of 
ground,  and  further  that  a  specified  plot  on  the  south 
side  of  this  piece  of  ground  should  be  laid  out  as  an 
ornamental  garden,  and  no  buildings  whatever  should 
be  erected  thereon,  and  afterwards  the  Commissioners 
began  to  build  stables  on  the  plot ;  the  Court  specifically 
enforced  the  observance  of  the  negative  stipulation 
by  restraining  the  Commissioners  from  continuing  to 
build  on  the  plot  and  also  from  permitting  such  part 
of  the  stables  as  had  already  been  built  to  remain 
upon  it.1 

§  1118.     But  where  part  of  the  contract  is  of  such  a  Part  of 
nature  as  to  be  incapable  of  specific  performance  by  the  incapable 
Court,   a   difficulty  presents  itself  with  respect  to  the  formance. 
Court's  enforcement  of  any  other  part  of  it  by  injunction. 

For,  as  we  have  seen,2  the  Court  will  not,  as  a  general 
rule,  enforce  part  of  an  executory  contract  unless  it  can 
perform  the  whole ;  and,  in  the  case  supposed,  the  grant 
of  an  injunction  would  obviously  be  tantamount  to  a 
merely  partial  enforcement  of  the  contract. 

8  1119.     On  the  principle  referred  to  in  the  last  pre-  Refusal 

i-i  r\  iof  Court 

cedinc  section,  one  would  expect  to  find  the  Court  always  to  inter- 
refusing  to  interfere  by  injunction  to  restrain  the  breach 
or   non-performance  of  part  of  an   executory  contract 
where  the  rest  of  the  contract  is  incapable  of,  or  is  not  a 

'  Rankin  v.  Huskisson,  4  Sim.  13  2  Part  III.  chap.  xvi.  §§  802,  811, 

(Shadwell  V.C.).  833  et  seq. 
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Ch.ii. 

Breach  of 
express  or 
implied 
term  re- 
strained. 


paet  iv.  proper  subject  for,  specific  performance  :  and  in  fact  there 
are  numerous  instances  of  such  refusal.1 

§  1120.  There  are,  however,  cases  in  which,  though 
the  contract  as  a  whole  has  been  such  as  the  Court  could 
not  or  would  not  specifically  enforce,  it  has  nevertheless 
granted  an  injunction  restraining,  the  breach  of  some 
express  or  implied  term  of  it.  These  cases  have  already 
been  discussed  at  length  in  a  previous  chapter.2  It  may 
here  be  added  that  whenever,  in  such  cases,  a  person  is 
compelled  by  injunction  to  observe  some  negative  term 
of  a  contract,  the  whole  benefit  of  the  injunction  is  con- 
ditional upon  the  plaintiff's  performing  his  part  of  the 
contract,  and  the  moment  he  fails  to  do  any  of  the  acts 
which  he  has  engaged  to  do,  and  which  were  the  con- 
sideration for  the  negative  term,  the  injunction  will  be 
liable  to  be  dissolved.3 

§  1121.  In  connection  with  the  cases  referred  to  in 
the  last  preceding  section,  the  old  case  of  Martin  v. 
Nutkin  4  may  be  referred  to.  There  articles  were  exe- 
cuted between  the  plaintiffs,  who  resided  very  near  the 
church  of  Hammersmith,  and  the  parson,  churchwardens, 
overseers,  and  some  of  the  other  inhabitants  of  the  parish, 
by  which  the  plaintiffs  covenanted  to  erect  a  new  cupola, 
clock,  and  bell  to  the  church,  and  the  other  parties 
covenanted  that  a  bell  which  had  been  daily  rung  at  five 
o'clock  in  the  morning,  to  the  great  annoyance  of  the 
plaintiffs,  should  not  be  rung  during  the  lives  of  the 
plaintiffs  or  the  survivor  of  them  :  the  plaintiffs  per- 
formed their  part  of  the  contract,  but  the  bell  after 
about  two  years  was  rung  again  :  the  contract  on  the 


Martin  v. 
JVutMn. 


1  See  e.g.,  supra,  §  833  et  seq.,  and 
the  cases  there  cited  :  also  Fothergill 
v.  Rowland,  L.  R.  17  Eq.  132,  cited 
supra,  §  840 ;  per  Lord  Cottenham 
in  Dietrichsen  v.  Cabbum,  2  Ph.  at 
p.  57 ;  Rogers  v.  Wihmot,  W.  N. 
1880,  p.  88.     Cf.  Home  v.  London 


and  North-Western  Railway  Co.,  10 
W.  R.  170. 

2  Part  III.  chap.  xvi.  §  833  et  seq. 

3  See  per  Lord  Hatherley  (then 
V.C.)  in  Stocker  v.  Wedderbum,  3 
K.  &  J.  at  p.  405. 

4  2  P.  Wms.  266. 
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part  of  the  parish  authorities  was  specifically  enforced  Part  iv. 

against  them  by  means  of  an  injunction  ;  although,  as :— 

Lord  St.  Leonards  remarked  in  the  course  of  his  judg- 
ment in  Lumley  v.  Wagner,1  the  Court  clearly  could 
not  have  granted  any  specific  performance. 


ii.  Injunction  ancillary  to  performance. 

§  1122.     The  jurisdiction  of  the  Court  in  injunction  object 
is  often  ancillary  to  that  in  specific  performance,  for  the  of  injunc- 
purpose  of  preventing  the  defendant  making  a  use  of  thSem 
some  legal  interest  or  right  vested  in  him  in  a  Avay  in-  casea' 
consistent  with  the  equity  claimed  by  the  plaintiff,  or 
embarrassing  the  plaintiff  by  dealing  with  the  property 
during  the  pendency  of  the  action,  or  obstructing  the 
performance  of  some  act  incidental  to  the  execution  of 
the  contract.     "  The  Court  will  in  many  cases  interfere 
and  preserve  property  in  statu  quo  during  the  pendency 
of  a  suit,  in  which  the  rights  to  it  are  to  be  decided,  and 
that  without  expressing,  and  often  without  having  the 
means  of  forming,  any  opinion  as  to  such  rights. "  2 

§  1123.  In  the  class  of  cases  now  to  be  considered  Granted 
the  injunction  is  therefore  granted,  upon  interlocutory /«X"ase. 
application  and  until  the  trial,  on  the  plaintiff  showing 
a  prima  facie  case  for  specific  performance.3  It  is  not 
necessary  that  it  should  be  clear  that  the  plaintiff  will 
succeed  at  the  trial :  it  is  sufficient  if  there  is  ground 
for  supposing  that  relief  may  be  given.4  For  on  this 
application  the  Court  will  not  decide  delicate  points,5 
nor  allow  it  to  be  resisted  on  points,  such  as  delay, 
which  can  only  be  decided  at  the  trial.6 

1  1  De  G.  M.  &  G.  at  p.  614.  *  Hudson  v.  Bartram,  3  Mad.  440, 

3  Per  Lord  Cottenham  in  Great  447  ;    Attwood  v.  Barham,  2  Buss. 

Western  Raihvay  Co.  v.  Birmingham  186. 

and  Oxford  Junction  Railway  Co.,  2  6  Price  v.  Assheton,  1  Y.  &  C.  Ex. 

Ph.  602.     Cf.  Order  LII.  rr.  1—3.  82. 

3  Powell  v.  Lloyd,  1  Y.  &  J.  427.  8  Levy  v.  Lindo,  3  Mer.  81. 
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part  iv.      §  1124.     Accordingly,  where  an  intended  lessor  was 

^—  sued  by  an  intended  lessee  for  the  specific  performance 

of  grant8  of  a  contract  to  grant  a  lease,  he  was  restrained  from 
ttoni™0"  bringing  an  ejectment  during  the  suit.1  In  another  case, 
the  plaintiff  (purchaser)  obtained  an  injunction  to  re- 
strain the  vendor  from  conveying  away  the  legal  estate, 
which  might  compel  the  plaintiff  to  make  some  other 
person  a  party  to  the  suit.2  In  other  cases  injunctions 
to  restrain  sale  and  surrender  of  estates  as  to  which 
specific  performance  was  sought,  were  granted  on  cer- 
tificate of  bill  filed  and  affidavit.3  And  in  another  case, 
an  injunction  was  granted  to  restrain  a  purchaser,  who 
had  got  into  possession,  from  cutting  timber  on  the 
estate.4 
Vendor  §  1125.  On  the  same  principle,  where  the  contract 
ing  valuer,  was  for  the  sale  of  a  leasehold  public  house  at  a  fixed 
price,  and  of  the  furniture,  fixtures,  and  other  effects  on 
the  premises,  at "  a  valuation  to  be  made  by  a  valuer 
named  in  the  contract,  and  the  vendor  refused  to  allow 
the  valuer  to  enter  upon  the  premises  for  the  purpose 
of  making  an  inventory  of  the  articles  to  be  valued, 
Jessel  M.R.,  upon  the  interlocutory  application  of  the 
purchaser  in  a  suit  instituted  by  him  for  the  specific 
performance  of  the  contract,  made  an  order  compelling 
the  vendor  to  allow  the  valuer  to  enter.5  "  I  have  no 
hesitation,"  said  his  Lordship,  "  in  saying  that  there  is  no 
limit  to  the  practice  of  the  Court  with  regard  to  inter- 
locutory applications  so  far  as  they  are  necessary  and 
reasonable  applications  ancillary  to  the  due  performance 
■of  its  functions,  namely,  the  administration  of  justice 
at  the  hearing  of  the  cause."  6 


i 


Boardman  v.  Mostyn,  6  Ves.  467 ;  3  Sw.  556. 
Bucklandv.Hall,8Ves.92;Attwood  *  Crockford  v.  Alexander,  lb  Ves. 
v.  Bwrham,  2  Russ.  186.   Distinguish  138.     Distinguish  Marshall  v.  Wat- 
Fox  v.  Purssell,  3  Sm.  &  G.  242.  son,  25  Beav.  501,  504. 

2  Echliff  v.  Baldwin,  16  Ves.  267.  '"  Smith  v.  Peters,  L.  R.  20  Eq. 

3  Curtis  v.  Marquis  of  Bucking-  511.     Cf.  infra,  §  1564. 
ham.  3  V.  &  B.  168 ;  fyiller  v.  Spiller,  «  L.  R.  20  Eq.  at  p.  513. 
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§  1126.     In    one   case,    where   the   validity    of   the  past  iv. 
contract  was  disputed,  Lord  Langdale  M.R.  refused  a 


motion  for  an  injunction  to  restrain  the  vendor  from  dens, 
letting  or  selling  the  estate  pending  the  hearing,  on  the 
ground   that  a  lessee  or  purchaser  pendente  lite  would 

take  subject  to  the  plaintiff's  rights.1     And  in  another  Balance 

i       i  ■     •  «■  /        i         \       i-         •  °^ °°nve" 

case,  where,  on  the  plaintiff  (purchaser)  making  his  inter-  nience. 

locutory  application,  it  was  not  clear  that  he  would  be 

able  at  the  hearing  to  establish   his   right   to   specific 

performance,  the  Court  of  Appeal  refused,  on  the  ground 

of  comparative  convenience,  to  restrain  the  vendor  by 

injunction  until  the  hearing  from  selling  the  property  in 

dispute,  it  appearing  that  the  grant  of  the  injunction 

would,  if  the  plaintiff  ultimately  failed,  do  more  injury 

to  the  defendant  than  its  refusal  would  occasion  to  the 

plaintiff  should  he  ultimately  be  successful.2     Turner 

L.J.,  however,  in  his  judgment  in  the  last  cited  case, 

distinctly  affirmed  the  general  principle  that,  if  there  is  a 

clear  valid  contract  for  sale,  the  Court  will  not  permit 

the  vendor  afterwards  to  transfer   the  legal  estate   to 

a  third  person,  although  such  third  person  would  be 

affected  by  Us  pendens.3 

8  1127.     It  is  hardly  necessary  to  remark  that  the  Second 

"  i  purchase. 

Court  will  not  restrain  a  person  who  is  under  contract  to 
buy  an  estate  from  buying  another,  merely  on  the  ground 
that  the  completion  of  the  second  purchase  may  incapa- 
citate him  to  complete  the  first.4 

8  1128.     The  Court  will,  in  some  cases,  restrain  even  injunction 

"  ■      i  i  j»     i  against 

third  persons,  whose  rights  are  independent  of  the  con-  third 
tract,  from  acting  in  a  manner  which  would  prejudice  per""b 
the  plaintiff  in  respect  of  the  property.     For  instance, 

1  Turner  v.  Wright,  4  Beav.  40.  3  3  De  G.  J.  &  S.  at  p.  70,  where 

3  Hadley  v.  The  London  Bank  of  the  Lord    Justice  also    suggests  a 

Scotland,  Limited,  3  De  G.  J.  &  S.  63.  probable  explanation  of  a  (seemingly) 

Of.  Garrett  v.  Banstead  and  Epsom  contrary  dictum  of  Lord  Eldon  in 

Downs  Railway  Co.,  4  De  G.  J.  &  S.  Spiller  v.  Spiller,  3  Sw.  at  p.  557. 

462  ;  Munro  v.  Wiwnhoe  and  Bright-  4  Syers   v.  Brighton  Brewery  Co 

lingsea Railway  Co.,4:DeG.  J. &S.7M.  (Limited),  13  W.  E.  220. 
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Part  IV. 
Ch.  ii. 


Acts  in- 
consistent 
with  the 
contract. 

Former 
Chancery 
practice 
of  re- 
straining 
actions 
in  other 
Courts. 


The  pre- 
sent prac- 


where  after  a  contract  for  the  sale  of  an  advowson  the 
incumbent  died,  and  a  bill  was  filed  against  the  vendor 
and  the  bishop,  the  Court  restrained  the  vendor  from  pre- 
senting, and  the  bishop  from  instituting,  or,  in  case  of  a 
lapse  taking  place  pending  the  suit,  from  collating  to  the 
living  any  clerk  not  nominated  by  the  plaintiff.1 

§  1129.  Other  cases  in  which  the  Court  has  restrained 
by  injunction  acts  inconsistent  with  the  due  performance 
of  the  contract  have  been  discussed  in  a  previous  chapter.2 

§  1130.  The  Court  of  Chancery  used  to  grant  in- 
junctions to  restrain  actions  at  Law  for  the  deposit  upon 
its  being  paid  into  Court;3  and  to  restrain  actions  at  Law 
for  damages  for  delay  in  completion  ; 4  or  in  which  the 
defence  was  a  contract  between  the  parties  which  the 
Court  of  Law  could  not  specifically  enforce  ; 5  and  it  had 
jurisdiction  to  restrain  parties  from  applying  for  probate 
or  the  grant  of  letters  of  administration,  and  would 
so  restrain  them  if  it  were  necessary  for  the  purpose  of 
enforcing  a  contract  which  they  had  entered  into.6  But 
whether,  in  a  suit  for  the  specific  performance  of  a 
contract  for  a  separation  deed  between  husband  and 
wife,  it  would  have  been  within  the  province  of  the 
Court  of  Chancery  to  interfere  by  injunction  to  restrain 
a  suit  in  the  Court  of  Probate  for  the  restitution  of 
conjugal  rights,  as  incident  to  the  main  object  of  the 
suit  in  Equity,  can  hardly  be  said  to  have  been  deter- 
mined, though  it  was  twice  discussed  by  the  House  of 
Lords  in  the  case  of  Wilson  v.  Wilson,7  opposite  opinions 
having  been  expressed  on  the  point  by  the  learned  Lords 
by  whom  that  case  was  decided. 

§  1131.     Under  the  present  practice  (Judicature  Act, 


1  Nicholson  v.  Knapp,  9  Sim.  326. 

2  Part  III.  chap.  xvi.  §  834  et  seq. 
8  Fordyce  v.  Ford,  4   Bro.  C.  C. 

494. 

4  Duke  of  Beaufort  v.  Glynn,  3 
Sra.  &  G.  213,  226.  See  too  Viney 
V.  Chaplin,  2  De  G.  &  J.  4G8  (action 


for  purchase-money). 

•  Waterlow  v.-  Bacon,  L.  R  2  Eq. 
514. 

6  Per  Mellish  L.J.  in  Wilcoclta  v. 
Carter,  L.  R.  10  Ch.  444. 

'  1  H.  1.  C.  538  ;  S.  C.  6  H.  L. 
C.  40. 
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1873,  s.  24,  subs.  5,)  no  cause  or  proceeding  pending  part  iv. 
before  the  High  Court  or  the  Court  of  Appeal  can  be  - 

restrained  by  injunction,  but  every  matter  of  equity  on  dicature 
which  an  injunction  against  the  prosecution  of  any  such  tnaim?. 
cause  or  proceeding  might,  if  the  Judicature  Act,  1873, 
had  not  been  passed,  have  been  obtained,  either  uncon- 
ditionally or  on  any  terms  or  conditions,  may  be  relied 
on  by  way  of  defence  thereto.  It  is  by  the  same  sub- 
section enacted  that  nothing  in  that  Act  contained  shall 
disable  either  of  the  said  Courts  [the  High  Court  and 
the  Court  of  Appeal]  from  directing  a  stay  of  proceedings 
in  any  cause  or  matter  pending  before  it  if  it  shall  think 
fit ;  and  that  any  person,  whether  a  party  or  not  to  any 
such  cause  or  matter,  who  would  have  been  entitled, 
if  that  Act  had  not  been  passed,  to  apply  to  any  Court 
to  restrain  the  prosecution  thereof,  shall  be  at  liberty  to 
apply  to  the  said  Courts  respectively  by  motion  in  a 
summary  way  for  a  stay  of  proceedings  in  such  cause  or 
matter  either  generally,  or  so  far  as  may  be  necessary  for 
the  purposes  of  justice  ;  and  that  the  Court  shall  there- 
upon make  such  order  as  shall  be  just. 

§  1132.  In  other  words,  the  defendant  to  an  action  Effect  of 
who  desires  to  avail  himself  of  some  matter  which  would  section. 
formerly  have  been  a  ground  for  asking  the  Court  of 
Chancery  to  restrain  proceedings  in  another  Court  has 
now  two  courses  only  open  to  him  : — he  may  plead  the 
matter  as  a  defence  to  the  action,  or  he  may  make  it  the 
ground  of  an  application  to  the  Court  in  which  the  action 
is  pending  to  stay  the  proceedings  in  the  action.1 

iii.  Enforcement  of  right  resulting  from  non- 
performance. 

§  1133.  The  Court  will,  in  a  proper  case,  grant  an  When  the 
injunction  for  the  purpose  of  enforcing  a  right  resulting  interfere! 
to  the  applicant  from  the  non-performance  of  the  contract. 

1  Garbutt  v.  Fawcus,  1  Cli.  D.  155;  Re  People's  Garden  Co.,  1  Cli.  D.  44. 


K   K 
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PAChT  iiV'  §  Ute-  Thus,  where  a  decree  had  been  made  declaring 
that  a  contract  between  a  railway  company  and  the 
rector  of  W.  for  the  purchase  by  the  company  of  certain 
glebe  lands  of  which  the  company  had  taken  possession 
before  the  institution  of  the  suit  ought  to  be  specifically 
performed,  and  that  the  plaintiff  was  entitled  to  a  vendor's 
lien,  and  directing  the  company  to  pay  the  purchase- 
money  by  a  day  named,  with  liberty  for  the  plaintiff,  in 
case  of  default,  to  apply  for  the  purpose  of  enforcing  his 
lien ;  and,  default  having  been  made  by  the  company, 
an  order  had  been  made  for  the  sale  of  the  lands,  but 
two  attempts  to  sell  had  proved  unsuccessful :  Lord 
Selborne  finally  ordered  that,  in  default  of  the  company 
paying  the  purchase-money  with  interest  and  costs  into 
Court  within  a  month  after  service  of  the  order,  an 
injunction  should  be  awarded  to  restrain  them  from  con- 
tinuing in  possession  of  the  lands.1 
themgh  §  1135,  With  regard  to  the  extent  of  the  Court's 
Court's      jurisdiction  in  injunction,  it  is  to  be  observed  that  the 

junsdic-      T     ,.  .  ,  , 

tionin  Judicature  Act,  1873,  enacts  (s.  25,  subs.  8)  that  an 
tion.  injunction  may  be  granted  by  an  interlocutory  order  of 
the  Court  in  all  cases  in  which  it  shall  appear  to  the 
Court  to  be  just  or  convenient  that  such  order  should  be 
made,  but  does  not  in  terms  extend  this  wide  power 
to  the  grant  of  injunctions  at  the  trial.  It  seems, 
however,  that  the  effect  of  the  above  enactment,  read  in 
connection  with  the  76th  section  of  the  same  Act  and 
the  Common  Law  Procedure  Act,  1854  (sections  79,  81, 
82),  is  to  give  the  Court  an  unlimited  power  of  granting 
an  injunction  at  any  stage  of  any  case  where  it  would, 
according  to  sufficient  legal  reasons  or  on  settled  legal 
principles,  be  right  6r  just  to  do  so.2 

1  Williams  v.  Aylesbury  &  Buck-  385  ;  and  consider  Lord  Nelson   v. 

ingham  Railway  Go.,  21  W.  R.  819  ;  Salisbury  and  Dorset  Junction  Bail- 

Seton,  1331 ;  infra,  §  1149.    Distin-  way  Co.,  16  W.  R.  1074. 
guish  Pell  v.  Northampton  and  Ban-  2  Beddow  v.  Beddow,  9  Ch.  D.  89, 

bury  Junction  Railway  Co.,  L.  R.  2  93.     Of.  Thomas  v.  Williams,  14  Ch. 

Ch.  100;  Latimer  v.  Aylesbury  and  D.  at  p.  873;  sniper  Bacon  V.C.  in 

Buckingham  Railway  Co.,  9  Ch.  D.  Dicks  v.  Brooks,  15  Ch.  D.  at  p.  25. 


CHAPTER    III. 

OF    THE   WRIT   OF   NE   EXEAT. 

§  1136.     The  Court  of  Chancery  sometimes  issued  a  Pabt  iv. 
writ  of  ne  exeat  in  suits  for  specific  performance.1  '-^- 

§  1137.     It  is  conceived  that  this  writ,  though  noticed  by 
abolished,  will  in  future  probably  not  be  often  applied  ofechanrt 
for  in  actions  of  the  kind  with  which  this  treatise  is  con- CSI?- 
cerned  ;  inasmuch  as,  under  the  present  practice,  it  is  not  the  writ 
likely  to   be  issued   except  in  cases   where   the   party  p^nt1"3 
applying  for  the  writ  can  satisfy  the  Court  on  all  the  Practioe' 
points  on  which  proof  is  required  by  the  provisions  of  the 
6th  section  of  the  Debtors  Act,  1869  ; 2  under  which  if  the  Debtors 
plaintiff  in  any  action  in  the  Court  in  which,  before  the  g_ c6 '       ' 
year  1870,  the  defendant  would  have  been  liable  to  arrest 
proves,  at  any  time  before  final  judgment,  by  evidence  on 
oath  to  the  satisfaction  of  the  Judge,  that  the  plaintiff 
has  good  cause  of  action  against  the  defendant  to  the 
amount  of  50Z.  or  upwards,  and  that  there  is  probable 
cause  for  believing  that  the  defendant  is  about  to  quit 
England  unless  he  be  apprehended,  and  that  the  absence 
of  the  defendant  from  England  will  materially  prejudice 
the  plaintiff  in  the  prosecution  of  his  action,  the  Judge 
may  order  such  defendant  to  be  arrested  and  imprisoned 
for  a  period  not  exceeding  six  months,  unless  and  until 
he  gives  security  (not  exceeding  the  amount  claimed  in 
the  action)  that  he  will  not  go  out  of  England  without 
the  leave  of  the  Court.3 

1  Baynes  v.    Wise,  2   Mer.   472  ;      316,  1329. 
Blaydes  v.  Calvert,  2  J.  &  W.  211  ;  2  See  Drover  v.  Beyer,  13  Ch.  D. 

Boehm  v.  Wood,  T.  &  R.  332 ;  Jenkins      242,  243. 

v.  Parker,  2  My.  &  K.  5  ;  Morris  v.  3  32  &  33  Vict.  c.  62,   s.  6  ;  cf. 

McNeil,  2  Russ.  604  ;  and  see  Seton,      Jud.  Act,  1873,  s.  76. 

K  K  2 


CHAPTER    IV. 

OP   RELIEF   AFTER  JUDGMENT. 

Part  iv.       §  1138.     It  may  and  not  unfrequently  does  happen 

,1V"    that,  after  judgment  has  been  given  for  the  specific  per- 

lief  often  formance    of  a   contract,    some  further  relief    becomes 
necessary.  necessary,  in  consequence  of  one  or  other  of  the  parties 
making  default  in  the  performance  of  something  which 
ought  under  the  judgment  to  be  performed  by  him  or 
on  his  part ;  as,  for  instance,  where  a  vendor  refuses  or  is 
unable  to  execute  a  proper  conveyance  of  the  property, 
or  a  purchaser  to  pay  the  purchase-money.     The  charac- 
ter of  the  consequential  relief  appropriate  to  any  particular 
case  will  of  course  vary  according  to  the  nature  of  the 
subject-matter  of  the  contract  and  the  position  which  the 
applicant  occupies  in  the  transaction  ;  but  in  every  case 
the  application  must,  under  the  present  practice,  be  made 
only   to   the  Court  by  which  the  judgment  was  pro- 
nounced,1 and  the  multiplicity  of  legal  proceedings  which 
sometimes  2  occurred  before  the  fusion  of  the  jurisdictions 
of  the  Courts  of  Chancery  and  Common  Law  is  now 
practically  impossible.3 
Modes  of        §  1139.     There  are  two  kinds  of  relief  after  judgment 
open  to     for  specific  performance   of  which  either  party  to  the 
p1*^       contract  may,  in  a  proper  case,  avail  himself, 
i.  seques-       §  1140.     (i.)  He  may  obtain  (on  motion  in  the  action) 

1  Jud.  Act,  1873  (36  &  37  Vict.  296  ;  Reynolds  v.  Nelson,  6  Mad. 
c.  66),  s.  24  (5) ;  Appell.  Juris.  Act,  290  ;  Frank  v.  Basnett,  2  My.  &  K 
1876  (39  &  40  Vict.  ^.  59),  s.  17.  618. 

2  Phelps  v.  Prothero,  7  De  G.  M.  &  3  Jud.  Act,  1873,  s.  24  (7). 
G.   722  ;   Ford  v.  Compton,  1    Cox, 
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an  order  appointing  a  definite  time  and  place  for  the  part  i v. 
completion  of  the  contract  by  payment  of  the  unpaid  — — 
purchase-money  and  delivery  over  of  the  executed  con-  or  attach- 
vcyance  and  title  deeds,1  or  a  period  within  which  thement 
judgment  is  to  be  obeyed,  and,  if  the  other  party  fails  to 
obey  the  order,  may  thereupon  either  at  once  issue  a  writ 
of  sequestration  against  the  defaulting  party's  estate  and 
effects,2  or,  if  the  default  was  in  some  act  other  than  or 
besides  the  payment  of  money,  may  move,  on  notice  to 
the  defaulter,   for  a  writ  of  attachment  against  him.3 
Indeed,  in  a  case  where  a  person  who  had  agreed  to 
accept  a  lease,  would  not,  though  ordered  by  the  Court 
to  do  so,  execute  the  lease,  it  was  held  that  an  attach- 
ment was  the  only  means  to  which  the  Court  could 
resort  for  enforcing  such  execution.4 

§  1141.  (ii.)  He  may  apply  to  the  Court  (by  motion  ii.  Motion 
in  the  action)  for  an  order  rescinding  the  contract.  On 
an  application  of  this  kind,  if  it  appears  that  the  party 
moved  against  has  positively  refused  to  complete  the 
contract,  its  immediate  rescission  may  be  ordered  :  other- 
wise, the  order  will  be*  for  rescission  in  default  of  com- 
pletion within  a  limited  time5 :  and  the  Court  will 
decline  to  order  the  deposit  to  be  returned  to  a  defaulting 
purchaser.6  An  order  for  the  defendant  to  pay  the 
plaintiff's  costs,  and  a  stay  of  further  proceedings  in  the 
action,  may  also  be  obtained  on  this  motion. 

§  1142.     In  some  cases  the  order  has  expressly  ex-  Damages, 
cepted  from  the  stay  of  proceedings  any  application  to 
the  Court  to  award  and  assess  damages  sustained  by  the 
plaintiffs  by  reason  or  in  consequence  of  the  breach  of 

1  Morley  v.   Clavering,  30  Beav.  1869  ;  and  Order  XLI V.  r.  2. 

108  ;  Dorling  v.  Evans,  before  Bacon  4  Grace  v.  Baynton,  25  W.  R.  506. 

V.C.,  18  July,    1878  (cited  Seton,  5  Folicjno  v.  Martin,  16  Beav.  586; 

1328).  Simpson  v.  Terry,  34  Beav.  423 ;  Clark 

■  Order   XLVII.  r.  1.     Cf.    The  v.  Wallis,  35  Beav.  460 ;  Henty  v. 

Debtors  Act,  1869,  s.  8.  Schroder,  12  Ch.  D.  666. 

3  See  Rule  6  of  the  Order  (7th  6  Dunn  v,  Vere,  19  W,  R,  151, 
Jan.  1870)  under  the  Debtois  Act, 
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paet  iv.  the  contract.1     In  TIenty  v.  Schroder,"1  however,  Jessel 

^-  M.R.  declined  to  make  this  exception,  considering  that 

the  plaintiffs  could  not  at  the  same  time  obtain  an  order 
to  have  the  contract  rescinded  and  claim  damages  for 
the  breach  of  it.  If  this  be  so,  it  would  seem  that  in 
many  cases  the  Court  must  fail  to  give  the  plaintiff  the 
full  measure  of  relief  requisite  for  replacing  him  in  the 
position  in  which  he  stood  before  the  contract, — the 
repayment,  for  instance,  of  expenses  incurred  by  him  in 
showing  his  title, 
vendor's  §  1143.  A  vendor  has  in  many  cases  another  form  of 
relief  open  to  him  after  a  judgment  for  specific  perform- 
ance, in  the  enforcement  of  his  lien  for  unpaid  purchase- 
money,  with  interest  and  his  costs  of  the  action, 
where  §  1144.     "  Although,"  said  Bacon  V.C.,3  "the  rule  of 

win  and  law  upon  which  the  doctrine  of  an  unpaid  vendor's  lien 
prevail,  depends  must  be  very  frequently  influenced  by  the 
particular  circumstances  of  each  case  in  which  it  is  said 
to  arise,  there  is  one  plain  principle  which  guides  and 
governs  its  application  in  all  cases.  If  it  be  expressed, 
or  can  be  safely  and  properly  inferred  from  documentary 
or  other  evidence,  or  from  the  nature  of  the  contract,  that 
it  was  the  intention  of  the  parties  that  the  sale  or  trans- 
fer, however  absolute  in  its  terms,  was  subject  to  the 
condition  that  the  purchase-money  should  be  paid,  or 
that  the  thing  contracted  to  be  done  by  the  vendee  should 
be  performed,  the  lien  will  prevail.  If,  on  the  other 
hand,  no  such  inference  can  be  properly  drawn — if  the 
performance  of  the  thing  contracted  to  be  done  by  the 
vendee  was  not  the  condition  upon  which  the  transfer 
was  made,  but  the  engagement  to  do  the  thing  was  the 
consideration  for  the  transfer,  the  vendor,  having'  accepted 
that  engagement,  has  the  very  thing  he  bargained  for,  and 

1  Sweet  v.  Meredith,  4  Giff.  207  ;  2  12  Cb.  D.  666. 

Watson  v.  Cox,  L.  R.   15  Eq.  219.  3  In  Re  Albert  Life  Assurance  Co., 

See  too  Corporation  of  Hythe  v.  East,  L.  R.  11  Eq.  at  p.  178. 
L.  R.  1  Eq.  620. 
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cannot  say  that  the  consideration  has  not  passed  to  him.  part  iv. 
In  such  cases  the  lien  cannot  prevail.     The  rule  I  have  — H— ^- 
mentioned  and  its  application  cannot  be  more  pointedly 
illustrated  nor  more  clearly  explained  than  in  the  judg- 
ment of  Lord  Crauworth  in  Dixon  v.  Gay  fere."  1 

§  1145.  Where  this  lien  exists,  a  vendor  obtaining  Modes  of 
judgment  for  the  specific  performance  of  a  contract  for  the  lien, 
the  sale  of  hereditaments  of  any  tenure  may  have  em- 
bodied in  the  judgment  a  declaration  of  the  lien,  and  a 
clause  giving  him  liberty  to  apply  to  the  Court,  in  case 
of  need,  for  its  enforcement.2  Then,  if  default  in  pay- 
ment of  the  moneys  payable  under  the  judgment  by  the 
purchaser  ensues,  the  vendor  may  have  further  relief 
in  some  or  all  of  the  following  ways  as  occasion  may 
require,  viz. : — 

(i.)  By  sale  of  the  property  ; 

(ii.)  By  the  appointment  of  a  receiver  pending  the 
sale ; 

(iii.)  By  means  of  an  injunction  operating  to  restore 
to  him  the  possession  of  the  property. 

§  1146.     (i.)  Upon  the  vendor  satisfying   the  Court  i.  Sale, 
that  the  purchaser  has  made  default  in  payment  of  the 
moneys  directed  by  the  judgment  to  be  paid,  an  order 
will  be  made,  on  motion  or  petition  in  the  action,  for  the 
sale3  by  the   Court  of  the  property  comprised  in  the 

1  1  De  G.  &  J.  655.  See  further  Stafford  and  Uttoxeter  Railway  Co., 
Mackrethv.Symmons,l5Yes.ZZ9,a.nd  23  W.  R.  868;  Keane  v.  Athenry 
the  note  on  that  case  in  1  W.  &  T.  and  Ennis  Junction  Railway  Co. , 
Lead.  C.  (4th  ed.)  289;  and  cf.  19  W.  R.  43.  In  Sedgwick  v. 
Mycock  v.  Beatson,  13  Ch.  D.  384.  Watford   and  Rickmansworth  Rail- 

2  Heath  v.  Metropolitan  Railway  way  Co.,  36  L.  J.  Ch.  379,  an  ini- 
Co.,  cited  Seton,   1330  ;    Walker  v.  mediate  sale  was  directed. 

Ware  Hadham  and  Bunting  ford  Rail-  3  Munns  v.  Isle  of  Wight  Railway 

way  Co.,  L.  R.  1  Eq.  195  ;   Vyner  v.  Co.,  L.  R.   5  Ch.  414 ;  Williams  v. 

Hoylake  Railway  Co.,  IV  W.  R.  92  ;  Aylesbury  and  Buckingham  Railway 

Winy  v.  Tottenham  and  Hempstead  Co.,  21  W.  R.  819;  Lycett  v.  Stafford 

Junction  Railway  Co.,  L.  R.   3  Ch.  arid  Uttoxeter  Railway  Co.,  L.  R.  13 

741  ;  Munns  y.  Isle  of  Wight  Rail-  Eq.  261. 
way  Co.,  L.  R.   5  Ch.  414;   Bee  v. 
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contract,  and  the  vendor  may  have  liberty  to  bid.1  The 
proceeds  of  the  sale  will  be  directed  to  be  paid  into 
Court,  and  leave  will  be  reserved  to  the  vendor  to  apply 
in  Chambers  for  payment.2 

§  1147.  A  vendor  of  land  to  a  railway  company  is, 
with  respect  to  his  right  to  such  an  order,  in  no  different 
position  from  any  other  vendor,  and,  if  the  company  fail 
to  pay,  is  entitled  to  have  the  land  sold,  although  the 
railway  may  have  been  actually  made  and  may  be  ready 
or  even  opened  for  traffic.3 

§  1148.  (ii.)  Where  profit  is  capable  of  being  made 
of  the  property  pending  the  sale,  that  profit  ought  to  be 
made.4  The  Court  will  accordingly,  in  a  proper  case, 
upon  the  vendor's  application,  appoint  a  receiver  of  the 
property  and  direct  the  defaulting  purchaser  to  let  him 
immediately  into  possession.5 

§  1149.  (iii.)  In  a  case  that  came  before  Lord  Selborne, 
two  attempts  to  sell  the  subject-matter  of  the  contract — 
land  of  which  the  purchasers,  a  railway  company,  had 
taken  possession  and  over  which  they  had  constructed 
their  railway — having  proved  abortive,  his  Lordship,  on 
the  application  of  the  vendor,  discharged  the  order  for  sale 
and  directed  the  defendants  within  a  month  to  pay  the 
unpaid  purchase-money  with  interest  into  Court ;  and 
the  order  went  on  to  direct  that,  in  default  of  such  pay- 
ment into  Court,  an  injunction  should  be  awarded  re- 
straining the  defendants  from  running  trains  over  the 
land  and  from  continuing  in  possession  of  it,  and  that  the 
vendor  should  be  put  in  possession  of  the  land.6 


1  Lycett  v.  Stafford  and  Uttoxeter 
Railway  Co.,  L.  R.  13  Eq.  261  ; 
Ware  v.  Aylesbury  and  Buckingham 
Railway  Co.,  21  W.  R.  819. 

5  Vyner  v.  Hoylake  Railway  Co., 
cited  Seton,  1331. 

3  Wing  v.  Tottenham  and  Hamp- 
stead  Junction  Railway  Co.,  L.  R.  3 
Ch.  741 ;  Keane  v.  A  thenry  and  Ennis 
Junction  Railway  Co.,  19  W.  R.  43  ; 
Earl  of  Jersey  v.  South  Wales  Mineral 
Railway  Co.,  19  L.  T.  N,  S.  446. 


*  Per  Giffard  L.J.  in  Munns  v. 
Isle  of  Wight  Railway  Co.,  L.  R.  5 
Ch.  at  p.  419. 

'  Munns  v.  Isle  of  Wight  Railway 
Co.,  L.  R.  5  Ch.  414;  Ware  v.  Ayles- 
bury and  Buckingham.  Railway  Co.,-21 
W.  R.  819.  Distinguish  Latimer  v. 
Aylesbury  and  Buckingham  Railway 
Co.,  9  Ch.  D.  385. 

6  Williams  v.  Aylesbury  and  Buck- 
ingham Railway  Co.,  21  W.  R.  819  ; 
S,C.  (final  order)  Seton,  1331. 
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§  1150.  In  a  previous  case  LordRomilly  M.R.  finally  pahtiv. 
ordered  a  writ  of  assistance  to  issue  to  put  the  vendor  iu  — re- 
possession of  the  lands  comprised  in  the  contract.1  assistance. 

§  1151.  Lastly,  a  purchaser  who  has  obtained  a  judg-  Vesting 
ment  in  his  favour  for  the  specific  performance  of  a  con- 
tract concerning  land  may,  if  for  any  reason  he  cannot 
otherwise  get  a  proper  arid  complete  convejTance  of  the 
purchased  property,  apply  to  the  Court  for  an  order 
vesting  it  in  him  or  appointing  some  one  to  convey  it 
to  him,  with  a  release,  where  necessary,  of  contingent 
rights.2 

1  Vyner  v.  Hoylake  Railway  Co.,  application  is  usually  by  summons, 
cited  Seton,  1331.  Cons.  Ord.  XXXV.  r.  1,  (4)  ;  but  in 

2  Trustee  Act,  1850  (13  &  14  Vict.  Wellesley  v.  JFellesley,  4  De  G.  M.  & 
c.  60),  s.  30.  For  cases  under  this  G.  537,  the  order  was  made  on  a 
section  see  Seton,   528 — 531.     The  petition. 
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CHAPTEE  I. 

OF    CONDITIONS    OF   SALE   AND   PARTICULARS. 

paetv.       §  1152.     The  conditions   of  sale   subject  to   which 

Ch-1-    property  is  sold  constitute  part  of  the  contract.     Par- 

Condi-      ticular  conditions  of  sale  are  considered  in  several  other 

tions  part 

of  con-  parts  of  this  treatise.1  But  it  will  be  desirable  here 
briefly  to  state  the  general  principles  upon  which  the 
Court  acts  in  construing  conditions. 

How  re-        §  1153.     It  is  to  be  observed,  in  the  first  place,  that 

garded.  ^e  cjrcumstances  connected  with  the  title  and  character 
of  the  property  are,  of  course,  in  the  knowledge  of  the 
vendor  rather  than  of  the  purchaser ;  and  secondly  that, 
subject  to  any  stipulation  to  the  contrary  in  the  contract, 
the  legal  right  of  a  purchaser  is  to  have  a  good  title, 
according  to  the  rules  laid  down  in  the  Vendor  and 
Purchaser  Act,  1874,  and  an  estate  free  from  all  incum- 
brances ; 2  and,  therefore,  that  conditions  tending  to  give 
the  purchaser  less  than  this  are  in  restraint  of  a  legal 
right.3 

Reason-         §  U54.     Proceeding  on  these  principles,  the  Courts 

1  E.g.  §§  1023  et  seq.  (rescission),      Beav.  at  p.  388. 

1046   et   seq.   (time),    1204-21    and  *  As    to    conditions    precluding 

1251-61     (compensation),    1287-97  inquiry  as    to  title,   see    Jones   v. 

(title).     See  also   St.   Leon.   Vend.  Clifford,  3  Ch.  D.  779  ;   Waddell  v. 

ch.  i.  s.  2.  Wolfe,  L.  R.    9    Q.    B.   515  ;    and 

2  Phillips  v.  Galdcleugh,  L.  R.  4  infra,  §  1287  et  seq. 
Q.  B.   159  ;  Gatayes  v.  Flather,  34 


able  clear- 
ness re- 
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have  held  that  it  is  incumbent  on  the  vendor  to  express  part  v. 
himself  with  reasonable  clearness,  and,  in  the  case  of 
sales  by  auction,  so  to  state  his  plans,  particulars,  and 
conditions  of  sale  as  to  convey  clear  information  to  the  imsltei 
class  of  persons  who  ordinarily  frequent  auctions.1  If 
the  vendor  uses  terms  reasonably  capable  of  miscon- 
struction or  ambiguous  words,  the  purchaser  is  not 
bound  to  take  on  himself  the  peril  of  ascertaining  the 
true  meaning  of  the  statement,2  but  may  generally  con- 
strue it  in  the  manner  most  advantageous  to  himself:3 
and  it  may  be  gathered  from  the  case  of  Taylor  v. 
Martindale  4  that,  where  a  condition  of  sale  is  so  ob- 
scurely worded  that,  taken  in  connection  Avith  the  par- 
ticulars, it  is  likely  to  mislead  an  ordinary  person  as  to 
the  nature  of  the  property,  the  Court  will  on  that  ground 
alone,  and  even  on  the  argument  of  a  summons  to  vary 
the  certificate  as  to  title,  discharge  a  purchaser  from  his 
bargain. 

§  1155.  The  case  of  Torrance  v.  Bolton 5  affords  a  Torrance 
notable  illustration  of  this  principle.  There  the  adver-v- 
tised  particulars  described  property  about  to  be  offered 
for  sale  as  an  absolute  immediate  reversion  of  a  freehold 
estate,  to  fall  into  possession  on  the  death  of  a  lady 
in  her  70th  year,  and  no  conditions  of  sale  were  issued, 
but  just  before  the  auction  the  auctioneer's  clerk  read 
out  from  a  manuscript  a  string  of  conditions,  in  one  of 
which  the  property  was  stated  to  be  subject  to  three 
mortgages,  and  it  was  stipulated  that  the  purchaser 
should  take  a  conveyance  subject  to  them.  On  the 
purchaser   proving  that   he   bought  without   distinctly 

1  Gioson  v.  d'JSste,  2  Y.  &  C.  C.  C.  3  Beaton  v.  Mapp,  2  Coll.  556.  See 
542,  558 — 9  ;  Dykes  v.  Blalce,  4  Bing.  too  Geoghegan  v.  Connolly,  8  Ir.  Ch. 
N.  C.  463,  476.  See  too  per  Lord  -R.  598,  603  ;  Gardiner  v.  Tate,  I.  R. 
West  bury  in    Cordingley  v.  Cheese-  10  C.  L.  460. 

borough,  4  De  G.  F.  &  J.  at  p.  384.  '  1Y.4C.C.  C.  658.     Cf.  Jones 

2  Martin  v.   Cotter,  3  Jon.  &   L.      v.  Rirwmer,  14  Ch.  D.  588. 

496  ;    Greaves  v.   Wilson,  25   Beav.  »  L.  R.  8  Ch.  119.    Cf.  Re  Arnold, 

290.     Cf.  Torrance  v.  Bolton,  L,  R.  8       14  Ch.  D.  270. 
Ch.  118. 
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part  v.  hearing  or  understanding  the  effect  of  this  condition,  it 

^—  was  held  by  the  Court  of  Appeal  in  Chancery  that  he 

was  entitled  to  have  the  contract  rescinded,  on  the  ground 
that  the  description  in  the  particulars  was  misleading, 
and  the  onus  was  therefore  on  the  vendor  to  show  (which 
he  failed  to  do)    that  the  purchaser  was   not   actually 
misled. 
Jones  v.         §  1156.     Again  where,  on  a  sale  by  auction  in  four 
lots   of  leaseholds  in  Liverpool,  it  appeared  from  the 
particular  and  conditions  that  three  of  the  four  lots  were 
held  under  the  Corporation,  upon  whose  leases  there  is 
usually  only   a   nominal   rent  reserved  ;  and  as  to  the 
fourth  lot,  the   particular   stated   the  rents   at  which 
the  houses  comprised  in  it  were  underlet,  and   that   it 
was    subject    to    a    mortgage    for    5001.,   but   by   an 
accidental  slip  neither   particular  nor  conditions   men- 
tioned the  fact  that  the  lot  was  subject  to  a  ground-rent 
of  43/.  17s.  6d.  ;  upon  the  purchaser  of  this  lot  apply- 
ing to  be  discharged  from  his  purchase,  deposing  that  he 
had  bought  under  the  belief  that  the  property  was  nut 
subject  to  any  ground-rent,  it  was  held  that  he  was 
entitled  to  be  discharged  with  costs.1     "The  real  ques- 
tion' I    think,"    said   Jessel   M.E,.,    "  is,    Is  this  a  fair 
particular ;  is  it  one  in  which  a  purchaser  is  told  what 
he  has  to  buy,  so  as  to  enable  him  to  form  an  idea 
of  the  value  of  the  thing  to  be  purchased.  ...    No 
doubt  the  purchaser,  if  he  had  been  a  careful  purchaser, 
would  have  inquired.     But  is  it  for  the  vendor  who 
sends  out  such  a  statement  as  this  of  the  nature  of  the 
property  to  say  that  the  purchaser  only  was  careless  ?    I 
think  the  vendor  also  was  careless.     It  cannot  be  said 
to  be  a  fair  mode  of  drawing  a  particular  of  sale  of 
leasehold  houses  subject  to  a  ground-rent  of  43/.  a  year, 
to  say  nothing  about  the  rent."  2 
instances       §  1157.     So  where  there  was  an  ambiguity  as  to  which 

1  Jones    v.   Rimmer,   14    Ch.    D.  2  14  Ch.  D.  at  pp.  591,  592.     See 

588,  Shewd  v.  Variables,  15  W.  R,  1166, 
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of  two  leases  was  referred  to,  the  purchaser's  construe-  part  v. 

tion  was  admitted  by  the  Court,  and  the  bill  dismissed.1  '-^— 

So  a  condition  that  no  title  should  be  called  for  prior  to  guity. 
a  lease  was  not  held  so  explicit  as  to  preclude  inquiry 
into  dealings  with  the  contract  for  the  lease  which  had 
taken  place  prior  to  its  being  granted.2     And  where  a 
vendor  selling  a  reversionary  estate  stipulated  that  a 
statement  in  a  deed  of  1836  that  a  life  annuity  had  not 
been  paid  for  eight  years,  and  a  declaration  by  the  vendor 
that  no  claim  had  been  made  on  him  since  1841,  and  that 
he  believed  the  annuity  had  not  been  claimed  for  the  last 
twenty  years,  should  be   conclusive  evidence  that  the 
annuity   had    determined ;     and    it    appeared   that   the 
annuity  was  granted  by  a  person  entitled  only  in  rever- 
sion, and  was  granted  for  the  life  of  the  survivor  of  four 
persons  ;  it  was  held  that  the  description  of  it  as  a  life 
annuity  was  likely  to  lead  to  the  belief  that  the  annuity 
was  for  one  life  only,  and  that  the  omission  to  state  the 
facts  disentitled  the  vendor  to  specific  performance.3  And 
so,  again,  where  property  sold  was  described  as  subject 
to  articles  of  agreement,  bearing  date  J804,  for  a  lease 
for  four  lives  and  one  year,  and  in  fact  the  terms  of  the 
aoTeement  were  such  that  the  lives  were  not  named  until 
1845,  this  was  considered  so  ambiguous  as  to  amount  to 
an  objection  to  the  performance  of  the  contract.4 

§  1158.     In  Phillips  v.  Caldcleugh5  the  plaintiff  con-  Phillips 
tracted  to  buy  a  house,  described  in  the  particulars  as  "  a  li^gh' 
freehold  residence,"  subject  to  conditions,  one  of  which 
was  that  the  abstract  should  commence  with  a  conveyance 
of  April,   1860,  and  no  objection  should  be  taken  in 
respect  of  the  prior  title,  and  another  provided  that  if 

1  Beaton  v.  Mapp,  2  Coll.  556.  4  Martin  v.   Cotter,  3  Jon.  &  L. 

2  Rhodes  v.  Ibbetson,  4  De  G.  M.  &      496.     See  too  Gardiner  v.  Tate,  I.  R. 
q  787.  1°  0.  L.  460,  where   an   equitable 

,     3  Drysdale  v.  Mace,  2  Sm.  &  Gif.  interest  was  described  in  language 

225,  affirmed  5  De  G.  M.  &  G.  103  ;  which  might  naturally  be  read   aa 

cf   Geoghegan  v.  Connolly,  8  Ir.  Ch.  importing  a  legal  interest. 

R  598.  5  L.  R.  4  Q.  B.  159, 
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part  v.  any  error  should  appear  to  have  been  made  in  the  parti- 

Cb-1,    culars  it  should  not  annul  the  sale.     The  abstract  of  the 

deed  of  April,  I860,  showed  it  to  have  been  a  conveyance 

of  the  property,  subject  "  so  far  as  the  same  premises 

were  subject  thereto"  to  the  (unspecified)  covenants  and 

conditions  on  the  grantee's  part  contained  in  an  indenture 

(not  abstracted)  of  March,  1850.     It  was  held  that,  the 

property  having  been  sold  as  freehold,  neither  of  the 

above  conditions  protected  the  vendors  from  explaining 

what  these  covenants  and  conditions  were,  and  showing 

that  the  property  was  unincumbered  by  them. 

Condi-  §  1159.     The    inclination    of  the  Courts  to  construe 

construed  conditions  of  sale  strictly  is  shown  by  many  other  cases,1 

y'     but,  perhaps,  it  is  not  more  strongly  illustrated  by  any 

than  one  at  the  Eolls,  where,  on  a  sale  of  leaseholds,  one 

of  the  conditions  stipulated  that  the  possession  under 

the  lease  should  be  deemed  conclusive  evidence  of  the 

due  performance,  or  sufficient  waiver,  of  any  breach  of 

the  covenants  in  the  lease  up  to  the  completion  of  the 

sale  :  Lord  Komilly  M.K.  held  that  this  condition  covered 

all  breaches  up  to  the  date  of  the  contract,  but  hot  a 

breach  between  the  contract  and  completion  for  which 

the  lessor  was  entitled  to  enter,  and  that  notwithstanding 

the  express  words  "  up  to  the  completion  of  this  sale." 2 

Vendor  §  1160.     Again,  where  one  of  the  conditions  stipulated 

give  a       that  all  objections  should  be  delivered  within  14  days 

goo  ti  e.  £rom  fae  c~[e;[{very  0f  the  abstract,  and  another  that  "  if 

the  purchaser  shall  fail  to  comply  with  these  conditions 

his  or  her  deposit  shall  be  thereupon  actually  forfeited  to 

the  vendors;"  and  after  the  expiration  of  the  14  days 

1  Southby  v.  Hutt,  2   My.  &  Or.  Eq.   507  (construction  of  condition 

207  ;  Symonds  v.  James,  1  Y.  &  C.  as  to  rights  of  water  and  easements) ; 

C.  0.  487  ;   Adams  v.   Lambert,   2  cf.   Brookes   v.    Drysdale,    3   0.   P. 

Jur.  1078  ;  Cruse  v.  Nowell,  25  L.  J.  D.   52   (construction    of   the  word 

Ch.  709  (Kindersley  V.C.)  ;  Brumfit  "  covenant "  in  a  contract  for  sale) ; 

v.  Morton,  3  Jur.  N.  S.  1198  (Stuart  and  see  §§  1296,  1297. 
V.C.)  ;    Cox  v.   Coventon,   31    Beav.  2  Howell   v.    Kightley,   21    Beav. 

378  ;  Russell  v.   Harford,   L.  R.    2  331. 


OF    CONDITIONS    OF    SALE    AND    PARTICULARS.  511 

the  purchaser  delivered    an  objection  showing  a  fatal  part  v. 

defect  in  the  title  ;  the  ground  upon  which  the  majority '^— 

of  the  Court  proceeded,  in  holding  him  entitled  to  recover 
his  deposit,  was  that  the  latter  condition  did  not  apply- 
to  the  case  of  vendors  unable  to  give  a  good  title.1 

§  1161.  Where,  on  a  sale  of  leaseholds,  the  con-  Out- 
ditions  provided  that  the  purchaser  should  have  posses- 
sion on  the  14th  of  November,  all  outgoings  up  to  that 
day  being  cleared  by  the  vendors,  the  purchaser  was  held 
to  be  entitled  to  insist  that  an  apportioned  part  of  the 
current  rent  from  the  last  quarter-day  to  the  14th  of 
November  was  an  "  outgoing  "  within  the  meaning  of 
the  conditions.2  And  a  stipulation  that  purchasers  are  to  Rents  and 
receive  "all  rents  and  profits"  from  the  day  fixed  for 
completion  has  been  held  to  entitle  them  to  an  occupa- 
tion rent  from  the  vendors,  on  the  latter  remaining  in 
possession  after  that  day.3 

&  1162.     The  Court,  construing  conditions  thus  strictly,  Sense  of 

.„  i  n      t  c  t    condition 

will  not  by  implication  extend  the  terms  oi  one  condi-  not  ex- 
tion  so  as  to  enlarge  another  beyond  what  it  actually  h^iica-7 
expresses.     In  the  case  of  Southby  v.  Hutt*  the  inter- tlon- 
pretation  of  conditions  in  this  respect  was  fully  con- 
sidered.    There,  by  the  conditions  of  sale,  the  vendor 
agreed  to  deliver  an  abstract  and  deduce  a  good  title, 
except  as  to  part  of  the  estate  acquired  under  an  inclo- 
sure,  as  to  which  he  was  not  to  be  required  to  go  back 
beyond  the  award  ;  and  by  a  subsequent  condition  it 
was  stipulated  that  the  vendor  should  deliver  to  the 
largest  purchaser  all  deeds  in  his  custody,  but  should 
not  be  required  to  produce  any  other  deeds  than  those 
in  his  possession  and  set  forth  in  the  abstract :  and  it 

>  Want  v.  Stallibrass,  L.  R.  8  Ex.  "2  My.  &  Or.  207  ;    Osborne  v. 

,  »k  Harvey,  7  Jur.  229.    See  also  ftabriel 

2  Laws  v.  Gibson,  L.   R.  1   Eq.  v.  Smith,  16  Q.  B.  847  ;  and  cf.  Lord 

■■05  Westbury's  judgment  in  Cordingley 

s  The  Metropolitan  Railway  Co.  v.  v.  Gheeseborough,  4  De  G.  F.  &  J. 

Defries,  2  Q.  B.  D.  189,  387.  384  et  sea.. 
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Pakt  v.  was  held  that  the  latter  condition  did  not  so  affect  the 

'-^  former  as  to  entitle  the  vendor  to  insist  on  verifying  his 

abstract  only  so  far  as  could  be  done  by  deeds  in  his 
possession,  but  that  the  purchaser  was  entitled  to  a  general 
verification.     And  so  a  condition  that  certain  specified 
deeds  only  should  be  given  up,  does  not  limit  the  title 
to  be  shown  to  that  disclosed  by  these  deeds.1 
Time  for        §  1163.     On  the  same  principle  of  strict  construction, 
of  objec-    where  (as  commonly  happens)  there  is  a  condition  that 
all  objections  to  the  title  are  to  be  taken  .within  a  specified 
number  of  days  from  the  delivery  of  the  abstract,  or  to 
be  deemed  waived,  and  that  time  shall,  in  that  respect, 
be  of  the  essence  of  the  contract,  the  time  will  not  begin 
to    run    against   the   purchaser   until   the   vendor   has 
delivered  a  perfect  abstract.2 
Fraud.  §  1164.     It  is  a  natural  principle  of  interpretation, 

that  a  vendor  shall  never  be  allowed  to  avail  himself  of 
the  conditions  of  sale  for  the  purpose  of  acting  fraudu- 
lently. The  Court  requires  good  faith  in  conditions  of 
sale.3  Accordingly  a  condition  for  compensation  will  not 
apply  where  there  has  been  misrepresentation ;  *  and 
under  a  condition  giving  a  vendor  a  power  of  rescission 
in  case  of  any  objections  to  the  abstract,  he  will  not  be 
permitted  fraudulently  to  deliver  an  imperfect  abstract 
to  which  objections  would  necessarily  be  taken,  and 
thereupon  avail  himself  of  his  fraud  to  avoid  his  contract 
by  means  of  this  condition.5  So  it  seems  that  a  condi- 
-  tion  as  to  objections  to  title  being  delivered  by  a  certain 
time,  would  not  apply  where  there  had  been  misrepre- 
sentation ; 6  and  a  condition  not  drawn  bond  fide,  but 

1  Dick  v.  Donald,  1  Bli.  N.  S.  655.  Cf.  Brownlie  v.  Campbell,  5  App.  C. 

2  Hobson  v.    Bell,    2    Beav.    17;  925,  936  ;  and  see  infra,  §  1217. 
Want  v.  Stallibrass,  L.  B.  8  Ex.  175.  6  Per  Wigram  V.O.  in  Morley  v. 
Cf.  Re  Jackson  and  Oakshott,  14  Cli.  Cook,  2   Ha.    Ill  ;   and   see  supra, 
D.  851.  §  1025  et  seq. 

3  Per  Turner  L.J.  in  Dimmock  v.  6  Price  v.  Macaiday,  2  De  G.  M. 
Hallett,  L.  B.  2  Ch.  at  p.  28.  &  G.  339,  347.     Cf.  Boyd  v.  Dickson, 

1  Stewart  v.  Allidon,  1   Mer.  26.      I,  B.  10  Eij.  239. 
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intended  to  cover  difficulties  arisins;  from  facts  uncom-   part  v. 

Ch  i 

municated,  will  not  preclude  the  purchaser  from  taking — 

the  objection  which  it  is  designed  to  guard  against.1 

§  1165.  Further,  though  there  may  have  been  neither  incon- 
fraud  nor  misrepresentation  on  the  vendor's  part,  the  requS- 
Court  will  be  slow  to  allow  him  to  get  rid  of  an  incon- tlon- 
venient  but  legitimate  requisition  by  means  of  a  con- 
dition giving  him  a  power  of  rescinding  the  contract. 
Thus,  where  a  vendor  contracted  to  sell  leasehold  pro- 
perty under  a  bond  fide  belief  that  there  was  no  charge 
upon  it ;  and  the  condition  of  sale  provided  that,  for  the 
purpose  of  any  objection  or  requisition,  the  abstract  should 
be  deemed  to  be  perfect  if  it  supplied  the  information 
suggesting  the  same  :  the  abstract  delivered  contained 
nothing  showing  or  suggesting  the.  existence  of  any 
incumbrance,  but  during  the  investigation  of  the  title  it 
was  discovered  that  there  was  in  fact  a  mortgage  on  the 
property,  which  the  purchasers  thereupon  required  the 
vendor  to  discharge  :  it  was  held  that,  under  the  circum- 
stances, the  vendor  was  not  entitled  to  rescind  the  con- 
tract under  one  of  the  conditions,  which  in  terms 
empowered  him  to  do  so  in  the  event  of  the  purchasers 
insisting  on  any  requisition  which  the  vendor  should  be 
unable,  or  on  the  ground  of  expense  should  decline,  to 
remove  or  comply  with.2 

§  1166.     A  condition  of  sale  may,  of  course,  without  Mislead- 
any  intentional  fraud  or  misrepresentation,  be  in  fact  Slon.n" 
misleading  or  erroneous.     It  will  be  bad  as  misleading  if 
it   require    the    purchaser   to   assume   that   which   the 
vendor  knows  not  to  be  true  or  if  it  assert  that  the 
state  of  the  title  is  not  accurately  known  to  the  vendor, 
when  it  in  fact  is  known  to  him.3 

1  Jackson  v.  Whitehead,  28  Beav.  3  Be  Banister,  12  Ch.  D.  131.  See 
at  p   159.  Per  Jessel  M.R.  in  Carnberwell  and 

2  Be  Jackson  and  Oakshott,  14  Ch.  South  London  Building  Society  v. 
D.  851.  Of.  Greaves  v.  Wilson,  25  Holloway,  13  Ch.  D.  at  p.  762.  Dis- 
Beav.  290;  Bovman  v.  Hyland,  8  Ch.  tinguish  Blenkhom  v.  Benrose,  29 
J).  £83  ;  and  see  supra,  §  1025  et  seq.  W.  R.  237. 

L  h 
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part  v.       §  1167.     On  this   principle,  where,   one  of  the  con- 

'-^—  ditions  being  that  the  title  to  the  beneficial  ownership 

v.  Baiter,  should  commence  with  the  will  of  A.  B.,  and  the  purchaser 
should  assume  that  A.  B.  was  at  his  death  beneficially 
entitled  to  the  property  in  fee  simple  free  from  incum- 
brances, the  abstract  showed  that  A.  B.  had  only  entered 
into  a  contract  for  the  purchase  of  the  property  with 
persons  whose  title  to  sell  was  doubtful,  and  had  not 
paid  the  purchase-money,  it  was  held  that  the  purchaser 
was  not  bound  by  the  condition.1 
Facts  8  U68.      Where  conditions  state  facts  upon  which 

stated  °  r 

in  con-      they  are  grounded,  these  facts  must  be  proved.2 

Where  the  vendor  states  facts,  and  then  states  that 
the  purchaser  shall  take  such  interest  as  the  vendor 
under  such  state  of  facts  has,  the  purchaser  is,  it  seems, 
bound  to  take  the  title  as  it  is  ;3  but  where,  after  stating 
facts,  the  conditions  add,  as  a  positive  and  distinct  fact, 
and  not  as  a  conclusion  of  law  from  the  preceding  circum- 
stances, that  the  vendor  can  make  a  good  title  to  the  fee : 
as  this  title  may  have  arisen  from  independent  sources, 
the  purchaser  is  not  bound  by  the  title  resulting  from 
the  facts,  but  may  inquire  generally  whether  the  vendor 
can  make  out  a  good  title.4 
Condi-  §  1169.     With  respect  to  sales  by  the  Court :  it  would 

sales  by  be  going  too  far  to  say  that,  in  such  sales,  the  conditions 
are  dealt  with  on  different  principles  from  those  which 
obtain  in  ordinary  cases.  But  the  Court  is  scrupulously 
careful  not  to  strain  the  meaning  of  any  condition  framed 
under  its  authority,5  nor  to  allow  a  purchaser  to  be  pre- 
judiced by  any  such  condition  which  appears  on  ex- 
amination to  be  misleading  or  unfair. 

1  Harnett  v.  Baker,  L.  E.  20  Eq.  50.  pressio  veri  nor  suggestio  falsi). 

2  Symonds  v.  James,  1  Y.  &  C.  4  Johnson  v.  Smiley,  17  Beav.  223. 
C.  C.  487.  Cf.  Cox  v.  Coventon,  31  Beav.  378. 

3  Cf.  Smith  v.  Watts,  4  Drew.  338  ;  i  E.g.  Powell  v.  Powell,  L.  B.  19 
Blenhhorn  v.  Penrose,  29  W.  R.  237  Eq.  422.  See  too  per  Jessel  M.R. 
(condition  involving   neither   sup-  in  Re  Arnold,  14  Ch.  D.  at  p.  273. 
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§  1170.     Accordingly  where  property  had  been  sold  paetv. 
under  a  decree,  subject  to  conditions,  one  of  which  pro- 


vided that  no  requisition  should  be  made  in  respect  of  a  ff%%.£ 
certain  underlease  of  1852,  or  of  any  underlease  prior  tomar- 
1864,  and  it  turned  out  that  another  underlease  (besides 
that  of  1852)  had,  to  the  vendors'  knowledge,  been  made 
prior  to  1864,  the  Court  held  that  it  was  the  duty  of 
the  vendors  to  give  the  fullest  information  which  they 
themselves  possessed  as  to  the  title,  and  therefore  to 
disclose  the  underlease  in  question,  and  that  the  pur- 
chaser was  entitled,  notwithstanding  the  condition,  to 
require  it  to  be  produced.1 

§  1171.  So,  in  another  case  of  sale  under  a  decree,  wuuams 
where  the  conditions  (settled  by  one  of  the  conveyancing 
Counsel  of  the  Court)  stated  the  facts  correctly,  and  in  a 
manner  which  might  have  led  a  lawyer  to  the  inference 
that  the  vendor  had  no  title,  but  would  not  lead  an 
ordinary  purchaser  to  that  conclusion,  Lord  Romilly  M.E. 
refused  to  enforce  specific  performance  against  the  pur- 
chaser, saying  that  it  was  of  great  importance,  par- 
ticularly in  sales  by  the  Court,  that  conditions  of  sale 
should  distinctly  explain  any  difficulty  of  title.2 

§  1172.  In  a  later  case  the  same  Judge  relieved  a  other 
purchaser  from  a  misleading  condition  on  the  express 
ground  of  the  sale  having  taken  place  under  the  authority 
of  the  Court ;  but  he  at  the  same  time  intimated  that 
such  a  condition  would  be  bad  in  any  sale.3  On  the 
other  hand,  a  condition  precluding  the  purchaser  from 
objecting  to  the  Court's  jurisdiction  to  order  the  sale 
of  a  reversion  in  which  (as  the  condition  expressly 
stated)  infants  were  interested  was  held  by  the  Court  of 
Appeal  in  Chancery  to  be  fair,  reasonable,  and  binding.4 

8  1173.     It  may  here  be  noticed  that  if  the  conditions  stipuia- 

tion  as  to 

1  Edwards  v.   Wick-war,  L.  R.  1  3  Else  v.  Else,  L.  R.  13  Eq.  196, 
Eq.  68,  70.                                                  201. 

2  Williams  v.    Wood,   16  W.  R.  *  Nwnn  v.  Hancock,  L.  R.  6  Ch. 

1005.  850> 

l  i  2 
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part  v.  of  sale  clearly  stipulate  that  the  property  will  be  con- 

Ch'1-    veyed  subject  to  specified  liabilities,  the  vendor  may  en- 

Tnvey?°f  force  the  insertion  in  the  conveyance  of  apt  words  for 

anoe-        giving  effect  to  the  stipulation,  even  though  it  be  not 

shown  or  alleged  that  the  property  is  in  fact  subject  to 

any  of  the  specified  liabilities. 

Thus  where,  on  a  sale  by  auction,  one  of  the  conditions 
provided  that  "  the  property  is  sold  and  will  be  conveyed 
subject  to  all  free  rents,  quit  rents,  and  incidents  of 
tenure,  and  to  all  rights  of  way,  water,  and  other  ease- 
ments, if  any,"  it  was  held  that  the  vendors  were  en- 
titled to  have  the  words  "  subject  to  all  free  rents,  &c," 
inserted  in  the  conveyance,  notwithstanding  the  pur- 
chaser's objection  that  they  were  wholly  inapplicable  to 
the  property.1 

1  Oak  v.  Squier,  4   Oh.  D.  226,      Clarkson,  35  Beav.  118. 
affirmed  5  Ch.  D.  625.  Cf.  Sidney  v. 


CHAPTER  II. 

OF   COMPENSATION. 


§  1174.     Where  a  vendor  is  able   to    perform   the  part  v. 
contract   in   its   substance,    but   unable   to   perform   it; 


Oh.  ii. 


literally  in  all  its  parts,  he  may  yet  sue  the  purchaser  unable  to 
for  its  specific  performance.     On  the  other  hand,  where  the  whole 
a  vendor  has  not  substantially  all  that  he  has  contracted  contract 
to  sell,  he  cannot  sue  for  specific  performance,  but  the 
purchaser  may  generally  insist  on  taking  what  the  vendor 
has. 

8  1175.     From  these  principles  arises  a  right  in  the  Origin  of 

i  •  •  e     ,     Trr  the  right 

purchaser  to  compensation  in  respect  ot  the  difference  to  com- 
between  the  thing  which  the  vendor  insists  that  he  shall  pen  "  ' 
take,  or  he  himself  insists  on  taking,  and  the  expressed 
subject-matter  of  the  contract.  It  will  be  shown  that 
the  subjects  of  compensation  in  the  two  cases  are  very 
different,  and  that  many  defects  for  which  the  purchaser 
may  obtain  compensation  will  not  be  made  the  subjects 
of  compensation  at  the  instance  of  the  vendor.1  The 
rights  of  the  parties  to  compensation  may  be  and 
frequently  are  qualified  by  the  contract,  which  in  many 
cases  contains  a  condition  on  the  point. 

§  1176.     It  was  formerly  held  that,  where  the  vendor  Pleading. 
sought  to  enforce  the  performance  of  a  contract  with 
compensation,  his  bill  was  demurrable,  unless  it  showed 
that  the  defect  was  a  fit  subject  for  compensation,2  and 

1  Compare  Nelthorpe   v.  Holgate,      v.    Williams,    3    Jur.    N.    S.    810 
1   Coll.    203   with    Collier  v.   Jen-      (Wood  V.C.). 
kins,  Vou.  295.      See  also   Wilson         "  Bowyer  v.  Bright,  13  Pri,  698, 
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fabtV.  in  a  caSe  before  Stuart  V.C.,  where  the  whole  of  the- 
vendor's  bill  was  framed   on  the  view  that  a  good  title 


had  been  shown  by  the  time  prescribed,  and  that  was 
the  sole  issue  raised  by  it,  the  Court  held  that,  the 
plaintiff  having  failed  in  that  contention,  specific  per- 
formance would  not  be  enforced  with  compensation.1 
It  is  conceived  that,  under  the  present  practice,  if  either 
party  is  aware  of  any  case  for  compensation,  and  means 
to  insist  on  it,  he  ought  distinctly  to  raise  the  question 
on  his  pleading  ; 2  but  it  seems  that  compensation  may 
be  granted  for  a  defect  appearing  on  the  investigation  of 
title,  though  the  pleadings  and  judgment  make  no 
reference  to  compensation.3 
Division  §  1177.  It  will  be  convenient  to  consider  separately 
subject.  (I.)  the  cases  where  the  vendor,  is  the  party  insisting  on 
the  performance  of  the  contract,  subdividing  these  into 
(a)  cases  where  either  the  contract  contains  no  condition 
for  compensation,  or  at  any  rate  no  such  condition  enters 
into  the  question,  and  (/3)  cases  where  there  is  such  a 
condition  ;  and  then  (II.)  to  deal  in  a  similar  way  with 
the  cases  in  which  the  purchaser  is  the  party  insisting 
on  the  contract. 

I.  a.   Vendor  insisting  on   the  contract,  there  being  no 
condition  for  compensation. 

Ten<for  §  1178.     The  description  by  which  a  thing  is  con- 

abie  to  tracted  to  be  sold  is  a  matter  for  which  the  vendor  is 
Ms  part  prima  facie  responsible.  Accordingly,  when  he  seeks  to 
tiaiiy!""  enforce  a  contract  it  is  incumbent  upon  him  to  show- 
that  he  is  able  to  perform  his  part  of  it.  Inasmuch 
however  as  Equity  looks  to  the  substance  rather  than 
to  the  mere  letter  of  a  contract,  if  the  vendor  shows  that 
he  can  substantially  do  what  he  contracted  to  do  he  is 

1  Ashton  v.  Wood,  3  Sm.  &  G.  436.  3  Wilson  v.  Williams,  3  Jur.  N.  S. 

2  Order  XIX.  rr.  4,  8,  18.  810  (Wood  V.C.). 
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entitled  to  enforce  specific  performance,  although  he  may  part  v. 
be  unable  to  do  it  modo  etformd  according  to  the  letter    °hAi' 
of  the  contract ;    the  difference  between  what  he  con- 
tracted to  do  and  what    he  can  actually  do  becoming 
the  subject  of  compensation. 

§  1179.    -"Lord  Thurlow,"  said   Lord   Eldon,    in   aTheprin- 
passage    already    cited,    "used    to    refer    this    doctrine  stated 
of  specific  performance  to  this  ;  that  it  is  scarcely  pos-  tLmow. 
sible,  that  there  may  not  be    some    small    mistake  or 
inaccuracy  ;  as  that  a  leasehold  interest,  represented  to 
be  for  twenty-one  years,  may  be  for  twenty  years  and 
nine  months  :    some  of  those  little  circumstances,  that 
would  defeat  an  action  at  Law  ;  and  yet  lie  so  clearly 
in  compensation,  that    they  ought    not  to  prevent  the 
execution  of  the  contract."  1 

§  1180.     But  "  if  (to   quote  Lord  Erskine)  a  Court  Limita- 
of  Equity  can  compel  a    party  to    perform  a  contract,  thTprin- 
that  is  substantially  different  from  that,  which  he  en-  ciple- 
tered  into,  and  proceed  upon  the  principle  of  compen- 
sation, as  it  has  compelled  him  to  execute    a    contract 
substantially  different,  and  substantially  less  than  that, 
for  which    he    stipulated,  without    some    very  distinct 
limitation  of  such  a  jurisdiction,  having  all  the  precision 
of  law,  the  rights  of  mankind  under  contracts  must  be 
extremely  uncertain."  2 

§  1181.     It  falls  then  to  be  considered  (i)  what  defects  Essential 
or  circumstances  will  be    considered  by   the  Court  so  essential" 
material  or  essential  as  to  debar  a  vendor  from  enforcing  ^disHD? 
the  contract  at  all,  and  (ii)  what,  on  the  other  hand,  will  suisned- 
be  held  so  immaterial  or  non-essential  as  to  allow  of  the 
contract  being  enforced  at  his  instance. 

§  1182.     (i.)  The  contract  will  not  be  enforced  against  i.  Material 
the  purchaser  with  compensation  where  a  material  part  wanting. 
of  the  subject-matter  is  wanting.     Formerly  the  Court 

1  In  Mortlock  v.  Buller,  10  Ves.  at      Roebuck,  1  Ves.  Jun.  at  pp.  223,  224. 
p.  305  ;  supra,  Part  I.  chap.  ii.  §  29.  2  In  Halsey  v.  Grant,  13  Ves,  at 

See  too  per  Lord  Eldon  in  Calcraft  v.      p.  76. 
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party,  went  far  beyond  what  it  now  does  in  enforcing  contracts 

—  substantially  different  from  those  entered  into;  as  where 

a  wharfinger  who  contracted  for  a  house  and  wharf  was 
compelled  to  take  the  house  without  the  wharf :  but  of 
this  mode  of  proceeding  Lord  Eldon  frequently  expressed 
his  disapproval,  and  it  is  now  abandoned  by  the  Court.1 
"  The  Court,"  said  Lord  Eldon  on  one  occasion,  "  is  from 
time  to  time  approaching  nearer  to  the  doctrine  that  a 
purchaser  shall  have  that  which  he  contracted  for,  or 
not  be  compelled  to  take  that  which  he  did  not  mean  to 
have."  2 
instances.  §  1183.  Accordingly,  where  a  wharf  and  jetty  were 
contracted  to  be  sold,  and  it  turned  out  that  the  jetty 
was  liable  to  be  removed  by  the  Corporation  of  London, 
specific  performance  was  refused.3  In  the  case  of  the 
sale  of  a  residence  and  four  acres  of  land,  a  slip  of 
ground  of  about  a  quarter  of  an  acre  between  the  house 
and  the  high  road,  to  which  no  title  was  made,  was  held 
not  to  be  a  subject  for  compensation.4  And  in  one  case 
Lord  Eldon  thought  that  a  defect  in  title  in  respect 
of  eleven  out  of  seventy  acres,  which  do  not  appear  to 
have  been  peculiar  in  their  position  or  character,  "  would 
probably  be  material  to  the  suit." 5 
Nuisance        8  1184.     In  some  cases  a  part  of  the  estate  contracted 

appre-  °  . 

hended.  for  may  be  material  because,  if  any  one  else  were  to 
possess  it,  it  would  probably  be  turned  to  some  purpose 
prejudicial  to  the  enjoyment  of  the  estate;  as  where  land 
near  a  mansion  was  such  that  it  would  be  most  profitably 
used  for  building  ground  or  for  a  brick-kiln.     But  the 

1  Drewe  v.  Hanson,  6  Ves.  675  ;  C.  C.  440,  n.  (2). 
Hahey  v.  Grant,  13  Ves.  73  ;  Stapyl-  2  3  Mer.  146.     See,  too,  the  judg- 

ton  v.  Scott,  13  Ves.  425  ;  Knatchbull  ments  of  the  L.JJ.  in  Be  Arnold,  14 

v.    Grueber,  3   Mer.   124.     See  also  Ch.  D.  270. 

Howland  v.  Norris,  1  Cox,  59.     The  3  Peers  v.' Lambert,  7  Beav.  546. 

decision  in  Shirley  v.  Davis,  to  which  4  Perkins  v.  Ede,  16  Beav.  193. 

Lord     Eldon    frequently    alludes,  *  Osbaldistm  v.  Askew,  2  J.  &  W. 

appears  to   have  been  in  fact  the  539.     Cf.  Portman  v.  Mill,  2  Buss, 

opposite  of  that  which  his  Lordship  570,  574, 
stated,     Shirley  v.  Stratton,   1   Bro, 
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nuisance  thus  apprehended  must  be  probable,  and  not  part  v. 
merely  distant,  fanciful,  and  conjectural.1  ^— 

§  1185.  Again,  where  the  tenure  of  an  estate  con-  Tenure 
tracted  to  be  sold  is  in  fact  altogether,  or  to  a  substantial 
extent,  different  from  that  which  the  vendor  has  repre- 
sented himself  to  be  sellino-,  he  will  not  be  able  to 
enforce  performance,  unless  indeed  the  purchaser  has 
waived  the  objection. 

§  1186,     Thus  where,  on  a  sale  by  auction,  the  par-  Freehold 
ticulars  described  the  property  to  be  sold  as  a"  freehold  with  a 
estate  with  a  leasehold  adjoining,"  and  it  turned   out  joining, 
that,  of  the  seventy  acres  of  which  the  estate  consisted, 
sixty- two  were  leasehold  and  only  eight  freehold,  Lord 
Alvanley  M.R.  said  that,  if  the  purchaser  had  objected 
on  that  ground,  he  should  have  thought  the  purchase 
ought  not  to  be  carried  into  execution.  As,  however,  the 
purchaser   had   not   taken   the  objection,  his  Lordship 
granted   an    injunction   restraining   an    action   for   the 
deposit  on  the  terms  of  the  vendor  bringing  the  money 
into  Court.2 

§  1187.     Again,  where  an  estate  is  sold  as  tithe  free,  Estate 
or  subject  to  a  modus,  and  it  is  in  fact  subject  to  tithe,  titheSee. 
the  Court  will  not,  as  a  general  rule,3  compel  the  pur- 
chaser to  take  it  with  compensation.4 

§  1188.  Nor,  it  seems,  would  the  Court  compel  a  incum- 
person  who  had  contracted  for  the  purchase  of  an  estate 
free  from  incumbrances  to  take,  instead  of  that,  an  estate 
subject  to  an  incumbrance  amounting  to  one  half  of  the 
purchase-money ; 5  though  if  there  is  only  a  small  in- 
cumbrance upon  a  considerable  estate,  the  decision  may, 
as  will  be  shown,  be  otherwise.6 

1  See  per  Plumer  V.C.  in  Knatch-  *  Ker  v.  Clobury,  St.  Leon.  Vend. 
bull  v.  Grueber,  1  Mad.  at  p.  167  (the  267  ;  Binks  v.  Lord  Rokeby,  2  Sw. 
case  on  appeal  is  reported  3  Mer.  124).  222.      Lord    Stanhope's    case,    cited 

2  Fordyce  v.  Ford,  4  Bro.  C.  C.  494.  6  Ves.  678,  is  explained  by  Lord  St. 
Cf.  Cox  v.  Corenton,  31  Beav.  378  ;  Leonards,  Vend.  266. 

and  see  Hughes  v.  Jones,  3  De  G.  F.  i  Per  Lord    Eldon    in    Wood  v. 

&  J.  307.  Bernal,  19  Ves.  at  p.  221. 

s  See,  however,  infra,  §  1199.  6  See  infra,  §  1196  et  seq. 
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part  v.       §  1189.     In  some  eases  the  compensation  to  be  made 
— l^L_  for  a  defect  may  take  the  form  of  an  indemnity  ;  which 
nit™"     is  a  species  of  compensation — inasmuch  as  something 
else  is  given  in  place  of  the  very  thing  contracted  for — 
applicable  to  cases  where  the  defect  or  loss  is  not  certain 
but  contingent. 
Purchaser      §  1190.     The  Court  will  not,  however,  at  a  vendor's 
peUedTo    instance,  compel  the  purchaser  to  take  an  indemnity, 
demnitj    unless  such  indemnity  was  part  of  the  contract  between 
the  parties.1      Thus,  where  the  sublessee  of  a  house  had 
contracted  to  grant  a  twenty-one  years'  lease  of  it  to 
the  defendant,  but,  owing  to  the  house  in  question  being, 
with  five  others,  subject  to  the  covenants  and  proviso 
for  re-entry  contained  in  the  head  lease,  could  not  give 
the  defendant  a  secure  lease  for  the  term  of  his  contract, 
specific  performance  was   refused,  though  the  plaintiff 
offered  to  indemnify  the  defendant  in  case  of  his  eviction.2 
Similarly  it  has  been  held  that  a  purchaser  could  not 
be  forced  to  take    an  indemnity  in  respect  of  a  mis- 
description,3 or  of  a  possible  liability  under  an  ambiguous 
covenant.4 
Beestonv.      §  1191.     In  a  case  decided  by  Lord  Hatherley  (then 
Wood  V.C.)  in  the  year  1858,  the  contract  was  that  the 
defendant   should  procure  a   lease  then  vested  in  his 
father  to  be  surrendered  to  the  plaintiff,  and  would  there- 
upon accept  a  new  lease  from  the  plaintiff  and  pay  a 
premium  of  300Z.  for  it.    The  father  refused  to  surrender 
his  lease  :  whereupon  the  plaintiff  filed  her  bill  for  specific 
performance,  praying  that,  if  the  defendant  could  not  obtain 
the  surrender,  he  might  be  decreed  to  accept  a  lease  com- 
mencing from  the  expiration  of  his  father's  lease,  and  in 
other  respects  in  the  terms  of  the  contract,  and  also  to 
make  good  her  loss  resulting  from  the  non-performance 

1  See  per  Lord  Eldon  in  Balmanno  p.  221. 

v.  Lumley,  1  V.  &  B.  at  p.  225,  and  2  Fildes  v.  Hooker,  3  Mad.  193. 

the  cases  cited  infra,  §§  1245,  1246.  3  Bidgwayv.  Gray,  1  Mac.  &  G.  109. 

See  too  Wood  v.  Bernal,  19  Yes.  at  *  Nouaille  v.  Flight,  7  Beav.  521. 
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of  the  contract.     It  was  held  on  demurrer  that  the  Court  Part  v. 

could  not  interfere  to  decree  specific  performance,  but 

would  leave  the  plaintiff  to  her  remedy  at  Common  Law 
in  damages.1 

§  1192.     The  principle  of  compensation  will  not  be  Misreprc- 
appliedat  the  instance  of  a  vendor  who  has  been  guilty 
of  misrepresentation.     This  point  will  be  illustrated  here- 
after.2 

§  1193.     Even  where  the  circumstances  are  such  that  Conduct 
the  vendor  might  originally  have  enforced  the  contract  tent  with 
with  compensation,  he  may  lose  his  right  to  do  so  byco """' 
subsequent  conduct  inconsistent  with  the  contract  : — as 
for  instance  where,  one  of  the  terms  of  the  contract  beinw 
that  immediate  possession    should  be  given,    and    the 
purchaser    having    taken    possession    accordingly,    the 
vendor,  on  a  question  as  to  compensation  arising,  turned 
him  out  of  possession.3 

§  1194.  (ii.)  On  the  other  hand,  in  each  of  the  follow-  ii.  Defect 
ing  cases  the  defect  was  considered  a  proper  subject  for  tiai. 
compensation,  but  not  so  essential  as  to  debar  the  vendor 
altogether  from  enforcing  the  contract  : — where  an  estate 
of  about  186  acres  was  described  as  freehold,  and  in  fact 
about  two  acres,  part  of  a  park,  were  held  only  from  year 
to  year ;  *  where  there  was  an  objection  to  the  title  of 
six  acres  out  of  a  large  estate,  and  those  acres  do  not 
appear  to  have  been  material  to  the  enjoyment  of  the 
rest ; 5  where  fourteen  acres  were  sold  as  meadow,  and 
only  twelve  answered  that  description  ;  6  and  where,  on 
a  purchase  by  a  tenant  in  possession,  property  described 
as  forty-six  feet  in  depth  proved  to  be  only  thirty-three 
feet.7  " 

1  Beeston  v.  Stately,  6  W.  K.  206  ;  *  Oalcrafi  v.  Roebuck,  1  Ves.  Jun. 
27  L.  J.  Ch.  156  ;  see  now  infra,      221. 

§§  1265,  1270.  6  McQueen  v.  Farguhar,  11  Ves. 

2  Infra,  §  1217  et  seq.  467. 

3  Knatchbull  v.   Grueber,  3  Mer.          '  Scott  v.  Hanson,  IE.&  My.  128. 
124  144  147.  7  Ki^y  v-  Wilson,  6  Beav.  124. 
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part  v.       §   1195.     In   one   ease  where,   on  a  sale  of  colliery 

'—  works,  the  vendors  had  stated  the  annual  profits  of  the 

over-        concern  at  a  sum  largely  in  excess  of  the  actual  amount, 
state  .      ^ey  were  nevertheless  allowed  to  enforce  the  contract, 
but  on  the  terms  of  making  compensation  to  the  pur- 
chasers by  submitting  to  an  abatement  from  the  purchase- 
money,  bearing  the  same  proportion  to  the  excess  as  the 
total  purchase-money  bore  to  the  capitalised  value  of  the 
amount  of  profits  stated  by  the  vendors.1 
Trifling         §  1196.     On   the   general  principle   already  stated,2 
brances.    the  mere  fact  of  the  existence  of  some  small  or  (to  the 
purchaser)  immaterial  incumbrances  on  the  property  is 
not  enough  to  deprive  a  vendor  of  his  right  to  insist  on 
the  ^pacific  performance  of  the  contract, 
instances.      §  1197.     Thus,  where  tithes  contracted  to   be   sold 
were  subject  to  sundry  small  annual  charges,3  and  where 
the  estate  sold  was  subject  to  quit-rents  (which  may  be 
regarded  as  incidents  of  tenure),4  the  Court  enforced  the 
contracts,  in  one  case  with  an  inquiry  whether  there 
ought  to  be  any  and  what  indemnity  in  respect  of  the 
charge,5  and  in  the  others  with  compensation  to  the 
purchaser   by   way    of  abatement   from   the   purchase- 
money. 
Taxes  §  1198.     And  in  a  case  where  an  estate  sold  as  fen 

local  Act.  land,  and  so  described  in  the  particular,  was  subject, 
under  a  local  but  public  Act,  to  certain  embanking  and 
drainage  taxes  which  were  not  mentioned  in  the  par- 
ticulars, the  Court,  on  the  ground  apparently  of  the  Act 
imposing  the  charges  being  a  public  Act,  decreed  against 
the  purchaser  specific  performance  of  the  contract  with- 
out compensation.6 

1  Powell  v.  Elliot,  L.  E.  10  Ch.  *  Esdaile  v.  Stephenson,  1  S.  &  S. 

424.  122,  124. 

3  Supra,  §  1178.  5  Halsey  v.  Grant,  vbi  supra. 

8  Halsey  v.   Grant,  13  Ves.   73  ;  6  Barraud  v.  Archer,  2  Sim.  433; 

Horniblow  v.  Shirley,  13  Ves.  81.  Cf.  affirmed  on  appeal  (not  reported  : 

Drewe  v.  Hanson,  6  Ves,  675.  see  2  B.  &  My.  751). 
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§  1199.     Further,  although,  as  we  have  seen,1  a  man  pakt  v 
who  contracts  to  purchase  an  estate  which  is  described  — 


Oh.  ii. 


as  tithe-free  will  not  generally  be  compelled  to  complete 
his  purchase,  if  it  turn  out  that  the  land  is  subject  to 
tithe, — it  being  considered  that,  as  a  general  rule,  the  right 
to  the  tithe  is  so  material  to  the  enjoyment  of  the  land 
as  to  have  formed  the  inducement  to  the  purchase, — still, 
where  the  circumstances  show  that  the  right  to  the  tithe 
is  not  thus  material,  the  general  rule  ceases  to  apply. 
For  instance,  where  an  estate  of  about  140  acres  was 
described  as  subject  to  tithe  except  32  acres,  and  the 
exemption  from  tithe  of  those  32  acres  was  not  proved  f 
and  again  where  the  circumstances  showed  that  the 
question  whether  the  land  was  to  be  tithe  free  or  not 
was  an  immaterial  one  in  the  view  of  the  purchaser;3 
the  Court  compelled  the  purchaser  to  complete  the  con- 
tract with  compensation. 

§  1200.  On  the  principle  that  a  warranty  or  a  re-  Patent 
presentation  is  not  binding,  where  in  respect  of  some 
defect  that  is  perfectly  patent,4  the  Court  will  not  give  a 
purchaser  compensation  for  defects  of  this  nature :  so 
that  a  contract  was  enforced,  at  a  vendor's  instance,  with- 
out any  compensation  in  respect  of  the  misdescription  of  a 
farm  described  as  lying  within  a  ring  fence,  which  did 
not  so  lie,  as  the  purchaser  had  himself  seen  and  knew ; 
while  in  the  same  case  compensation  was  given  for  latent 
defects.5 

§  1201.     But  in  order  that  this  principle  shall  apply,  Such  . 
the  defect  must  be  perfectly  visible  to  everybody  :  there-  must  be 
fore,  where  a  representation  was  made  by  the  vendor  as  vlslble- 
to  the  dry-rot  in  a  house,  which  was  not  a  matter  so 
perfectly  visible,  the  Court   gave   compensation  :6   and 

1  Supra,  §  1187.  3  Smith  v.  Tolcher,  4  Russ.  302. 

2  Binks  v.  Lord  Bokeby,  2  Sw.  222.  *  Supra,  §§  658,  659,  849.  Cf. 
In  this  case  there  appears  to  have  Horsfall  v.  Thomas,  31  L.  J.  Ex. 
been  a  condition  that  errors  of  de-  322  ;  10  W.  R.  650. 

scription  should  not  vitiate  the  sale.  5  Dyer  v.  Hargrave,  10  Ves.  505. 

See  2  Sw.  225.  6  Grant  v.  Munt,  Coop.  173. 
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part  v.  where  a  tenant  in  possession  purchased  the  property, 
^—  which  was  represented  as  46  feet  in  depth,  but  was  in 


fact  only  33  feet,  he  was  held  entitled  to  compensation, 
inasmuch  as  occupiers  are  not  in  the  habit  of  measuring 
their  premises.1 

Waiver  of  §  1202.  Moreover,  if  the  purchaser,  after  he  knows 
of  a  defect,  acts  in  a  manner  implying  a  waiver  of  it,  the 
vendor  becomes  entitled  to  insist  on  the  completion  of 
the  purchase  without  compensation.  Thus,  where  the 
abstract,  delivered  in  January,  showed  part  of  the  estate 
to  be  subject  to  a  right  of  sporting,  and  in  the  following 
April  the  purchaser  at  his  own  request  was  let  into 
possession,  and  afterwards  several  letters  passed  between 
the  parties,  and  most  of  the  purchase-money  was  paid 
without  any  objection  on  the  score  of  the  right  before, 
in  October  of  the  same  year,  the  purchaser  -claimed  com- 
pensation ;  it  was  held  that  he  had  waived  the  objection, 
and  specific  performance  without  compensation  was 
decreed  against  him.2 

Defect  im-      8  1203.     In  an  Irish  case  specific  performance  was 

material 

enforced,  at  a  vendor's  instance,  without  compensation 
for  a  deficiency  of  nearly  one  half  in  acreage  of  property 
described  in  the  contract  as  "  about  200  acres  of  moun- 
tain land,"  the  land  being  a  waste  of  heath  of  trifling 
value.3 

I.  j3.    Vendor  insisting  upon  the  contract,  there  being 
a  condition  for  compensation. 

The  8  1204.     In  the  cases  now  to  be  considered,  while  the 

vendor  s 

position    general  principles  already  stated  are  applicable,  and  the 

cases?       rights  of  the  vendor  are  usually  somewhat  extended  by 

the  language  of  the  particular  condition,  at  the   same 

time,  conditions  of  sale  being,  as  we  have  seen,4  con- 

1  King  v.  Wilson,  6  Beav.  124.  3  De  G.  F.  &  J.  307. 

2  Burnett   v.   Brown,  1   J.  &  W.  »  Corless v. Sparling,  I.E.  9 Eq, 595. 
168.     Distinguish  Hughes  v.  Jones,  4  Supra,  §  1154  et  seq. 
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strued  strictly  against  the  vendor,  it  is  incumbent  upon  part  v. 

him,  if  he  rely  upon  the  condition  to  compel  the  pur '— 

chaser  to  carry  the  contract  into  execution,  taking  com- 
pensation for  some  defect,  to  show  that  the  defect  is  of 
such  a  nature  as  properly  to  fall  within  the  condition.1 

§  1205.  Quite  apart  from  any  consideration  of  fraud,  Material 
where  there  is  in  a  contract  a  misdescription  "  in  a  mate-  scription. 
rial  and  substantial  point,  so  far  affecting  the  subject- 
matter  of  the  contract  as  that  it  may  be  reasonably 
supposed,  that,  but  for  such  misdescription,  the  purchaser 
might  never  have  entered  into  the  contract  at  all,  in 
such  case  the  contract  is  avoided  altogether,  and  the 
purchaser  is  not  bound  to  resort  to  the  clause  of  com- 
pensation."2 

8  1206.     Thus,  where  the  particulars  of  a  leasehold  Prohibited 
house  in  Covent  Garden  stated  that,  by  the  lease,  "  no  imper- 
offensive  trade  was  to  be  carried  on,  and  that  the  pre-  merited"1' 
mises  could  not  be  let  to  a  coffee-house  keeper  or  work- 
ing hatter,"  and  there  was  a  condition  for  compensation 
in  case  of  error  or  misstatement,  and  the  original  lease, 
in  fact,  prohibited  a  vast  variety  of  other  businesses  than  ~ 
those  described,  including  the  sale  of  any  provisions,  the 
purchaser  was  held  to  be  entitled  to  rescind  the  con- 
tract.3 

§  1207.     Again,  where  there  was  a  condition  for  com-  Copyhold 
pensation  in  the  case  of  error  in  the  description  of  the  J  free-6 
premises,  or  of  any  other  error  whatsoever  in  the  parti- Md" 
culars,  and  the  property  which  was  described  as  copyhold 
turned  out  to  be  partly  freehold,  Lord  Eomilly  M.R. 
refused  to  compel  specific  performance  by  the  purchaser  : 
he  had  contracted  to  purchase  one  thing,  and  he  might 
refuse  to  accept  another.4 

i  See  per  Lord  "West bury  in  Cord-  3  Flight  v.  Booth,  1  Bing.  N.  C. 

inalw  v.  Oheeselorough,  4  De  G.  F.  &  370.    Distinguish  Grosvenor  v.  Green, 

J.  at  p.  384.  7W.E.140. 

2  Per  Tindal  C.J.  in    Flight  v.  "  Ayles  v.  Cox,  16  Beav.  23.    In 

Booth,  1  Bing.  N.C.  at  p.  377.  Hide  v.  Phillips,  Prec.  in  Ch.  575,  a 


v.  Booth. 
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part  v.       §  1208.     In  another  case  a  yard,  which  was  essential 

'-^~  to  the  enjoyment  of  the  property  sold,  was  held  from 

yeariyCy  year  to  year,  instead  of  for  the  term  of  twenty -three 
only'  years  for  which  the  rest  of  the  premises  were  held,  and 
at  a  separate  rent :  this  was  considered  to  be  a  defect 
which  the  vendors  were  not  entitled  to  bring  within  a 
condition  for  compensation  for  mistake  in  the  description 
of  the  property  or  any  other  error  whatsoever  in  the  par- 
ticulars.1 

§  1209.  In  Madeley  v.  Booth2  leasehold  property 
was  sold  for  the  residue  of  a  term  of  ninety-nine  years, 
which  commenced  on  the  24th  June,  1838,  under  con- 
ditions which  prohibited  the  purchaser  from  calling  for  the 
lessor's  title,  and  stipulated  that  any  error  or  misstate- 
ment of  the  property,  term  of  years,  or  other  description, 
should  not  vitiate  the  sale,  but  that  a  compensation 
should  be  given  :  the  term  sold  was  really  not  the  residue 
described,  but  a  derivative  term  less  by  three  days  than 
the  original  one  :  Knight  Bruce  V.C.  held  that  the 
underlease  was  not  substantially  the  same  thing,  the 
resulting  rights  being  different,  and  accordingly  dismissed 
with  costs  a  bill  by  the  vendor  praying  for  specific  per- 
formance with  compensation.  This  decision,  however, 
has  been  judicially  disapproved  of,  and  does  not  seem  to 
be  consonant  with  principle.3 
Rights  §  1210.     The  principle  under  consideration  of  course 

materially  ,.  .  .  .  iti-i- 

affecting    applies  where,  though  the  whole  land  is  conveyed,  it,  or  a 
mint.'      part  of  it,  is  subject  to  rights  which  materially  affect  its 

bill  by  a  vendor  of  an  estate,  which  J  Dobell  v.  Hutchinson,  3  A.  &  E. 

in  the  articles  was  treated  as  free-  355. 

hold,  was  refused  because  about  one-  2  2  De  G.  &  Sin.  718. 

sixth  in  value  was  copyhold,  but  »  See  per  Jessel  M.E.  in  Camber- 

nothing  is  stated  as  to  the  peculiar  well    and    South    London    Building 

nature  of  the  tenure.     Of.  the  ob-  Society  v.  Holloway,  13   Oh.  D.  at 

servations  of  Romilly  M.R.  in  Hud-  p.  760,  and  infra,  §  1215.     See  too 

son  v.  Cook,  L.  R  13  Eq.  at  p.  420.  Darlington  v.  Hamilton,  Kay,  at  pp. 

See  too  Evans  v.  Robins,  8  Jur.  N.  S.  557,  558  ;  and  Hayford  v.   Griddle, 

846.  22  Beav.  477. 
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enjoyment :  thus  a  right  of  way,  which  would  render  part  v. 

useless  for  building  a  close  advertised  as  building-ground, ^- 

has  been  held  not  to  come  within  a  condition  for  com- 
pensation ; 1  so  grants  of  rights  to  the  owners  of  lower 
lands,  to  fetch  water  from  a  spring  on  the  upper  lands, 
to  cut  and  cleanse  drains  leading  the  water  to  the  lower 
lands,  and  other  similar  rights  having  reference  to  four 
and  a  half  acres  out  of  about  thirty  sold,  were  held  to 
constitute  a  material  defect  in  the  title  to  the  upper 
lands,  and  consequently  were  not  the  subject  of  com- 
pensation, notwithstanding  a  condition  that  a  mistake  in 
the  description  or  an  error  in  the  particulars  should  be 
the  subject  of  compensation,  and  not  annul  the  contract.2 

§  1211.     Generally,  where  there  is  a  proper  case  for  Compen- 
compensation,  and  the  amount  can  be  reasonably  esti-  reason- 
mated,  the  Court  is  disposed  to  grant  it.3  mibie^1" 

§  1212.  But  where  this  reasonable  estimate  is  not  Reason- 
attainable,  the  Court  refuses  to  compel  the  purchaser  to  mate  im- 
take  compensation  :  thus,  where  a  house  and  grounds  attani!vble- 
were  sold  by  the  Court,  and,  pending  the  making  out  of 
the  title,  some  ornamental  timber  was  cut  down,  the 
purchaser  was  discharged,  because  the  act  affected  the 
value  of  the  property  to  the  purchaser,  as  a  residence,  in 
a  way  which  the  Court  was  unable  to  measure.4  And 
where  the  particulars  represented  the  average  size  of  the 
timber  in  the  wood,  which  was  the  property  sold,  as 
approaching  50  feet,  but  in  no  way  specified  the  number 
of  the  trees ;  and  the  witnesses  for  the  plaintiff  (the 
vendor)  treated  no  trees  containing  less  than  10  feet 
as  timber  trees,  and  on  this  basis  showed  an  average  of 
34  feet  6  inches ;  whilst  the  defendant's  witnesses, 
reckoning  all  trees  containing  not  less  than  5  feet  as 
timber  trees,  showed  an  average  of  22  feet  only  ;  it  was 

1  Dykes  v.   Blake,  4  Bing.  N.C.      Beav.  521. 

463.    "  3  See  infra,  §  1242. 

2  ShacMeton  v.  Sutcliffe,  1  De  G.  &  4  Macjennis  v.  Fallon,  2  Moll.  561, 
Sm.  609.     Cf.  Nouaille  v.  Flight,!      584.  Cf.  Cox  v.  Coventon,  31  Beav.  378. 
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part  v.  held  by  Lord   Hatherley    (then  Wood   V.C.)   that  the 

^—subject-matter  sold  fell  short  of  the  description;   but, 

in  the  absence  of  any  representation  as  to  the  number  of 
trees,  the  Court  had  no  data  for  calculation,  and  therefore 
could  not  give  compensation,  but  dismissed  the  bill.1 
magway        §  1213.     The^  same  principle  seems  to  have  governed 
imJ'    another  case,  in  which  the  premises  were  described  as  in 
the  joint   occupation  of  A.  and  B.  as  lessees,  whereas 
they  were  in  fact  in  their  joint  occupation,  but  not  as 
lessees,  but  A.   was  the  assignee  from  C,  the  original 
lessee  :   it  was  held  that  this  was  not  a  case  for  com- 
pensating the  purchaser,  but  that  he  could  not  be  forced 
to  take  an  indemnity.2 
Copyhold       8  1214.     On   the  other  hand,  where  the  conditions 

nearly  . 

equiva-  provided  that  any  misstatement  ol  the  quality,  tenure, 
freehold,  outgoings,  or  other  particulars  of  the  property,  described 
by  an  innocent  mistake  as  "  valuable  freehold  estate," 
should  be  the  subject  of  compensation  ;  and  one  lot  was 
in  fact  of  copyhold  tenure,  but  it  appeared  that  under  a 
composition  with  the  lord  of  the  manor  the  difference  in 
value  between  copyholds  in  that  manor  and  freeholds 
was  very  slight ;  it  was  held  that  the  vendor  was 
entitled  to  compel  the  purchaser  to  take  the  lot  in 
question  with  compensation.3 
Under-  §  1215.     Further,  although,  where  a  man  sells  a  lease 

called  for  a  definite  term  of  years,  and  nothing  more  is  said  on 
either  side,  he  cannot  make  a  good  title  unless  he  shows 
that  it  is  an  original  lease,  yet  where  the  particulars  and 
conditions  of  sale  in  effect  tell  the  purchaser  that  the  lease 
which  is  offered  for  sale  is  in  fact  an  underlease,  the 
vendor  is  entitled  to  enforce  completion  without  com- 
pensation, and  that  notwithstanding  a  condition  for 
compensation  in  the  event  of  any  error  or  mistake 
appearing  in  the  description,  or  in  the  nature  or  quality 

1  Lord  Brooke  v.  Rounthtvaite,  5      Gibson,  1  De  G.  &  J.  602. 

Ha.  298.     Cf.  infra,  §  1261.  »  Price  v.  Macaulay,  2  De  G.  M. 

2  Bidgway  v.  Gray,  1  Mac.  &  G.      &  G.  339. 
109.       Distinguish    Farelrother    y. 
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of  the  vendor's  interest  therein,  or  in  the  particulars  of  pabt  v. 

the  sale.     For  per  se  calling  a  thing  a  lease  which  is  a '— 

lease  is  not  a  misdescription.1 

8  1216.     The  cases  where  the  defect  is,  from  its  mag-  where 

.       ,  .  °    no  com- 

nitude  or  importance,  not  a  proper  subject  for  compensa-  pensation. 
tion,  have  been  already  stated.     We  may  now  consider 
some  other  cases,  where  the  doctrine  will  not  be  applied. 

§  1217.  The  principle  of  compensation,  whether  Misrepre- 
arising  under  the  general  doctrine  of  the  Court,  or  under 8entatlon" 
a  condition  for  compensation  in  case  of  any  error  or  mis- 
statement, will  not  be  applied  where  there  has  been  mis- 
representation,2— even,  it  seems,  though  the  difference 
be  of  such  a  character  that,  if  it  had  arisen  from  mere 
error,  it  would  have  been  subject  to  compensation,  as, 
for  instance,  in  respect  of  the  difference  between  copy- 
holds nearly  equal  in  value  to  freeholds  and  freeholds.3 

§  1218.  Thus  where,  on  a  sale  by  auction,  one  of  Pricey. 
the  lots  was  described  as  to  be  sold  with  a  reservoir  and  a  "ua1J- 
waterworks  yielding  a  yearly  rental  of  about  60Z.,  and  it 
turned  out  that  this  rental  arose  from  supplying  with 
water  from  the  reservoir  some  houses  between  which 
and  the  reservoir  lay  lands  of  other  proprietors,  through 
which  the  vendor  had  no  right  to  carry  the  water  except 
under  a  license  from  year  to  year  for  which  he  paid 
rent ;  it  was  held  that  the  description  contained  such  a 
misrepresentation  as  to  debar  the  vendor  from  enforcing 
specific  performance.4 

8  1219.     In  another   case,  where   there   was   a   mis- As  to 

tenancy. 

1  Per  Jessel  M.B.  in  Camberwell  Duke  of  Norfolk  v.  Worthy,  1  Camp. 
and  South  London  Building  Society  337,  340 ;  Powell  v.  Doubble,  St.  Leon. 
v.  Holloway,  13  Ch.  D.  ^54,  761.  Vend.  23;  Stewart  v.  Alliston,  1 
Cf.  Darlington  v.  Hamilton,  Kay,  at  Mer.  26  ;jupra,  §  1164  ;  jmd  dis 
p.  558  ;  Hayford  v.  Griddle,  22  Beav. 
477  ;  Nouaille  v.  Flight,  7  Beav. 
521  ;  Henderson  v.  Hudson,  15  W.  R 
860 ;  Floodv.Pritchard,  40  L.  T.  873 
Turner  v.  Turner,  W.  N.  1881,  p.  70, 

2  Per  Plumer  M.B.  in  Clermont  v 
Tasburgh,  U.  &  W.  at  pp.  119,  120  ; 


tinguish  Powell  v.  Elliot,  L.   B.   10 
Ch.  424. 

3  Price  v.  Macaulay,  2  De  G.  M.  & 
G.  339,  344. 

4  S.  C.     See  too  Leyland  v.  IUing- 
worth,  2  De  G.  F.  &  J.  248. 

M  M  2 
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paet  v.  representation  as  to  the  tenancy  of  a  house,  the  Court 

'—^  refused  to  hold  the  purchaser  to  his  contract  and  make 

him  take  compensation  for  the  delay  which  would  have 
been  needed  for  an  ejectment,  although  the  purchaser 
bought  for  investment,  and  not  for  residence.1 
Dimmock       R  1220.     Again,  where  the  particulars  of  sale  described 

v.  Hallett.        s  6       '  r 

a  farm,  which  formed  about  one-third  of  the  estate  sold, 
as  "  lately  in  the  occupation  of  A.  at  an  annual  rent  of 
2 90Z.  15s.,"  and  the  facts  were  that  A.  had  occupied  the 
farm  for  a  year  and  a  quarter  only,  and  then  at  the 
nominal  rent  of  'Si.  for  the  first  quarter,  and  that  since 
his  tenancy  (which  came  to  an  end  about  sixteen  months 
before  the  sale)  the  vendor  had  been  willing  to  let  the 
farm  at  2251.,  and  knew  that  nothing  like  2901.  a  year 
could  be  obtained  for  it,  the  Court  held  that  such  mis- 
representation was  not  a  matter  for  compensation,  but 
entitled  the  purchaser  to  be  discharged  altogether  from 
his  purchase.2 
Flourish-  §  1221.  But  it  seems  that  a  mere  flourishing  de- 
scription, scription  in  particulars,  such  as  that  land  is  fertile  and 
improvable,  whereas  part  of  it  has  in  fact  been  abandoned 
as  useless,  cannot,  except  in  extreme  cases — as  for  instance 
where  a  considerable  part  is  covered  with  water,  or  other- 
wise irreclaimable— be  considered  such  a  misrepresenta- 
tion as  to  entitle  a  purchaser  to  be  discharged.3 

II.  a.  Purchaser  insisting  on  the  contract,  there  being 
no  condition  for  compensation. 

Purchaser      R  1222.  Although,  as  a  general  rule,  where  the  vendor 

may  take  °  ii 

aii  that  has  not  substantially  the  whole  interest  he  has  contracted 
to  sell,  he,  as  we  have  seen,  cannot  enforce  the  contract 
against  the  purchaser,  yet  the  purchaser  can  insist  on 

1  Lachlan  v.  Reynolds,  Kay,  52.  See  too   Johnson  v.  Smart,  2  Giff. 

2  Dimmock  v.  Hallett,  L.  R.  2  Ch.  151  ("  substantial  and  convenient " 
21-  dwelling-house). 

3  S.  C.  at  p.  27  (per  Turner  L.J.). 


vendor 
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having  all  that  the  vendor  can  convey,  with  a  compensa-  part  v. 
tion  for  the  difference.1  '—^~ 

§  1223.     "  If,"  said  Lord   Eldon,2   "  a  man,  having  The 
partial  interests  in  an  estate,   chooses  to  enter  into  astatedPe 
contract,  representing  it,  and  agreeing  to  sell  it,  as  his  Eidon^ 
own,  it   is  not   competent   to   him  afterwards   to   say, 
though  he  has  valuable  interests,  he  has  not  the  en- 
tirety ;  and  therefore  the  purchaser  shall  not  have  the 
benefit  of  his  contract.     For  the  purpose  of  this  juris- 
diction, the  person  contracting  under  those  circumstances 
is  bound  by  the  assertion  in  his  contract ;  and,  if  the 
vendee  chooses  to  take  as  much  as  he  can  have,  he  has  a 
right  to  that,  and  to  an  abatement;  and  the  Court  will 
not  hear  the  objection  by  the  vendor,  that  the  purchaser 
cannot  have  the  whole."3 

§  1224.  The  principle  was  acted  on  by  Lord  Notting-  cuaton 
ham,  in  the  case  of  Cleaton  v.  Gower*  where  the  defen- 
dant Gower  was  tenant  for  life  of  certain  estates  in 
Shropshire,  and  he  and  his  late  father  agreed  with  the 
plaintiff  that  the  plaintiff  should  open  and  work  certain 
mines,  and  should  enjoy  the  minerals  raised  for  ten  years, 
if  the  defendant  or  his  issue  male  should  so  long  live,  at 
a  yearly  rent  of  25l.  The  plaintiff  sought  a  specific  per- 
formance of  this  contract :  the  defendant  objected  that 
he  was  only  tenant  for  life,  and  subject  to  account  for 
waste,  and  that  he  could  not  execute  the  contract  because 
it  was  inconsistent  with  his  power :  the  Court  decreed 

1  See  e.g.  per  Turner  L.  J.  in  v.  Day,  1  Ves.  Son.  224  ;  Milligan  v. 
Hughes  v.  Jones,  3  De  G.  F.  &  J.  at  Cooke,  16  Ves.  1  ;  Dale  v.  Lister,  16 
p.  315.  The  authority  of  James  v.  Ves.  7  ;  Hill  v.  Buckley,  IV  Ves. 
Lichfield,  L.  R.  9  Eq.  51,  seems  at  394  ;  Western  v.  Russell,  3  V.  &  B. 
least  questionable.  Compare  Phillips  187  ;  Neale  v.  Mackenzie,  1  Ke.  474  ; 
v.  Miller,  L.  R.  9  C.  P.  196,  10  C.  P.  Bennett  v.  Fowler,  2  Beav.  302  ; 
420,  with  Caballero  v.  Henty,  L.  B,.  Sutherland  v.  Briggs,  1  Ha.  26,  parti- 
9  Ch  447  See  however  Keayes  v.  cularly  34  ;  Wilson  v.  Williams,  3 
Carroll,  I.  R.  8  Eq.  97.  Jur.  N.S.  810  (Wood  V.C.)  ;  and  cf. 

2  In  Mortlock  v.  Buller,  10  Ves.  Dyas  v.  Cruise,  2  Jon.  &  L.  at  p. 


315. 


487. 


See  accordingly  Attorney-General  *  Find),  164, 
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part  v.  the  defendant  to  execute  the  contract  so  far  as  he  was 
'—^—  capable  of  doing  it,  and  likewise  to  satisfy  the  plaintiff 


such  damages  as  he  had  sustained  in  not  enjoying  the 
premises  according  to  the  contract. 
Lord  §  1225.     The  principle   is   also  -well   illustrated   by 

brigs'     Lord  Bolingbroke's   case,1  before  Lord  Thurlow.     The 
;'  incumbent  of  a  living  had  contracted  with  a  tenant  in 

remainder  for  the  purchase  of  the  advowson,  and  on  the 
faith  of  the  contract  had  built  a  much  better  house  on 
the  glebe  than  he  would  otherwise  have  done :  the 
tenant  for  life  refusing  to  concur  in  the  sale,  Lord 
Thurlow  compelled  the  tenant  in  remainder  to  convey 
a  base  fee  for  levying  a  fine,  with  a  covenant  to  suffer 
a  recovery  on  the  death  of  the  tenant  for  life. 
wiieatuy  §  1226.  In  Wheatley  v.  Slade 2  Shadwell  V.C.  held 
the  principle  under  discussion  not  to  apply  where  a 
large  part  of  the  property  could  not  be  conveyed  ;  and 
consequently,  the  contract  in  that  case  being  for  the  sale 
of  a  lace  manufactory,  and  it  turning  out  that  the  vendors 
were  only  entitled  to  nine-sixteenths  of  the  whole,  and 
that  those  parts  were  subject  to  a  debt  which  would 
exhaust  nearly  the  whole  of  the  purchase-money,  he 
refused  specific  performance.  The  Vice  Chancellor's 
decision  appears  to  have  been  influenced  by  the  circum- 
stance that  the  vendors  entered  into  the  contract  under 
a  mistaken  impression  that  they  were  possessed  of  the 
entirety  of  the  property.  But  the  case,  even  if  it  can 
thus  or  otherwise  upon  its  own  particular  circumstances 
be  supported,  is  not,  it  is  submitted,  likely  now  to  be 
followed.  For  it  will  be  shown  that,  though  the  differ- 
ence between  the  property  contracted  to  be  sold  and 
that  which  the  vendor  can  actually  convey  may  be  great, 

1  1  Sch.  &  Lef.  19  n.,  quoted  by  2  4  Sim.  126.     See  the  observa- 

Lord  Cottenham  in  Great   Western  tions  of  Lord  St.  Leonards  on  this 

Railway    Co.    v.    Birmingham    and  case,  Vend.  263;  also  M aw  v.  Topham, 

Oxford  Junction  Railway  Go.,  2  Ph.  19  Beav.  676,   where  tlie  vendors 

at  p.  605.  were  only  entitled  to  three-fourths. 
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the  Court  will  generally,  notwithstanding  this  circum-  part  v. 
stance,  enforce   the  contract  where  it  sees  that  its  in — -— 


tention  is  the  sale  of  whatever  interest  the  vendor  has. 

§  1227.     Indeed  the  tendency  of  the  Court  in  recent  Modem 
years  has  been  to  apply  the  principle  liberally.     Thus  tion  of 
where    two    vendors    contracted   to    sell   two-sixths    of^^1111 
certain  leaseholds  "  together  with  all  other  their  rights 
and  interests  therein,"  and  it  turned  out  that  they  were 
only  entitled  to  two  twenty-first  parts  each,   the  pur- 
chaser was  held  entitled  to  specific  performance  of  the 
contract  to  the  extent  of  the  vendors'  interests,  with  a 
proportionate  abatement  of  the  purchase-money.1 

8  1228.     Again,  where  A.,  who  had  only  an  estate  wife's 

o  o        '  7  •/  interest. 

pur  autre  vie  in  property,  the  remainder  in  fee  belong- 
ing to  his  wife,  contracted  to  sell  the  fee  simple  to  B. 
(who  was  ignorant  of  the  state  of  the  title),  and  then  got 
his  wife  to  concur  with  him  in  conveying  it  to  C.  (who 
knew  of  B.'s  contract),  it  was  held  that  B.  was  entitled 
to  have  a  conveyance  from  C.  of  A.'s  interest,  with  com- 
pensation in  respect  of  his  wife's  interest  which  he  was 
unable  to  convey  or  bind  without  her  consent.2 

§  1229.  So  where  vendors  contracted  to  sell  the  Title  to 
entirety  of  certain  freeholds,  and  it  was  afterwards  dis-  only, 
covered  that  they  were  entitled  to  an  undivided  moiety 
only,  the  purchaser  obtained  a  decree  for  the  specific 
performance  of  the  contract  by  the  vendors  to  the  extent 
of  their  moiety,  with  an  abatement  from  the  purchase- 
money  of  one-half  the  amount.3 

§  1230.     And  so  where  A.  and  B.  contracted  to  sell  Moiety 
leasehold  property  to  C,  and  on  examining  the  title  it  to  mort- 
appeared  that  A.  was  entitled  to  a  moiety  subject  to  a  gage" 
mortgage  for  its  full  value,  and  that  B.  had  no  interest 
at  all, — facts  which  were  not  known  to  C.  at  the  time 

1  Jones  v.  Evans,  17   L.   J.    Ch.      424.     Cf.   Nelthorpe    v.   Holgate,    1 
469.     See  too  Leslie  v.  Crommelin,  I.      Coll.  203. 

R.  2  Eq.  134.  3  Hooper  v.  Smart,  L.  E.  18  Eq. 

2  Barnes  v.    Wood,   L.  B,  8   Eq.       683. 
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paet  v..  when  he  entered  into  the  contract,— C.  was  held  entitled 
'-^—  to  an  assignment  of  A.'s  moiety,  on  the  terms  of  cove- 
nanting to  pay  the  rent  and  perform  the  covenants  in 
the  lease,  and  also   to  pay  the  mortgage-debt,  and  to 
indemnify  A.  in  respect  of  those  liabilities.1 
Purchaser       §  1231.     In  each  of  the  cases  referred  to  in  the  last 
defect.      four  sections,  the  purchaser  was  unaware,  at  the  time 
when  he  entered  into  the  contract,  of  the  imperfection  of 
the  vendor's  title.2     But  even  if  the  purchaser  has  from 
the  first  been  aware  of  the  state  of  the  title,  that  circum- 
stance will  not  necessarily  exclude  him  from  the  benefit 
of  the  principle  under  consideration, 
instance.       §  1232.     Thus,  in  a  recent    case,  real   estate    stood 
limited  by  marriage  settlement  to  such  uses  as  A.   and 
his  wife  should  appoint,  and  in  default  of  appointment  to 
the  use   of  the  trustees  of  the  settlement  during  the 
wife's  life,  in  trust  for  her  separate  use,  with  remainder 
to  A.  in  fee.    A.  agreed  to  sell  the  fee  simple  to  C.  by  a 
contract  in  which  the  wife's  interest  was  mentioned,  but 
which  went  on  to    say  that  A.  would  procure  a  proper 
assurance  to  be  executed  by  all  proper  parties  :   after- 
wards the   purchaser  actually  paid  over  the  purchase- 
money  to  the  trustees,  but  the  wife  refused  to  convey 
her  interest.     Bacon  V.C.  held   that  C.  was  entitled  to 
have    the    purchase   completed   to   the  extent   of   A.'s 
reversion    in    fee,    with     compensation    for     the    life 
interest   of   the    wife    and    a    lien    on    the    fund   in 
the  hands  of  the  trustees.3    "If,"  said  the  Vice  Chan- 
cellor,   "  a  man  enters  into  a  contract  to  sell  something, 
representing  that  he  has  the  entire  interest  in  it,  or  the 
means  of  conveying  the  entire  interest,  and  receives  the 
price  of  it  and  does  not  perform  his  contract,  then  the 
other  party  to  the  contract,  who  has  parted  with  his 

1  Horrocks  v.  Riyby,  9  Ch.  D.  180.  See  too  Wilson  v.  Williams,  3  Jur. 

2  See  supra,  §  453  et  seq.  N.  S.  810.  Cf.  and  distinguish  Castle 

3  Barker  v.  Cox,  4  Ch.  D.  464  (cf.  v.  Wilkinson,  L.  R.  5  Ch.  535,  infra, 
S.  C.   on  demurrer,  3   Ch.  D.  359).  §  1230. 
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money  or  is  ready  to  pay  his  money,  is  entitled  to  be  part  v. 
placed  in  the  same  position'  he  would  be  in  if  the  con '—— 


tract  had  been  completed ;  or  if  not,  by  compensation 
to  be  placed  in  the  same  position  in  which  he  would  be 
entitled  to  stand."1 

8  1233.     It  is  obvious  that,  in  thus  proceeding,  the  Limita- 

a  .  '  ,i  tionsof 

Court  is  executing  the  contract  cypres,  or  rather  perhaps  the  prin- 
is  carrying  into  execution  a  new  contract,2 — a  course  in 
which  difficulties  sometimes  arise  which  put  restrictions 
on   the  application  of  the    principle    under    discussion. 
These  have  now  to  be  considered. 

§  1234.     The  principle  will  not,  it  seems,  be  applied  Prejudice 

I,,.  ■ r    i  •    i   ■  r    i  i       to  third 

where  the  alienation  of  the  partial  interest  of  the  vendor  persons. 
might  prejudice  the  rights  of  third  persons  interested  in 
the  estate.  Thus  where  a  tenant  for  life  without  im- 
peachment of  waste  under  a  strict  settlement  had  con- 
tracted for  the  sale  of  the  fee,  the  Court  refused  to 
compel  him  to  alienate  his  life  interest,  on  the  ground 
that  a  stranger  would  be  likely  to  use  his  liberty  to 
commit  waste  in  a  manner  different  from  a  father,  and 
more  prejudicial  to  the  rights  of  those  in  remainder.  3 

8  1235.     If  the  purchaser  is,  from  the  first,  aware  of  Purchaser 

SiWsrG  of 

the  vendor's  incapacity  to  convey  the  whole  of  what  he  vendor's 
contracts  for,  he  cannot,  generally,  insist  on  having,  at  an  city.pa~ 
abated  price,  what  the  vendor  can  convey.4 

8  1236.     Thus  where  a  husband  and  wife  signed  a  Cnntu  v. 

*3  Wilkin- 

contract  for  the  sale  of  the  wife's  fee  simple  estate  to  son. 
the  plaintiff,  who  knew  from  the  plain  language  of  the 
contract  the  true  state  of  the  title,  it  was  held  that,  as 
the  plaintiff  clearly  never  could  have  believed  for  a 
moment  that  the  husband  could  sell  the  fee  simple,  he  was 
not  entitled  to  have  a  conveyance  of  all  the  husband's 
interest,  i.  e.  his  estate  for  the  joint  lives  of  himself  and 
his  wife  and  his  estate  by  curtesy  with  an  abatement  of 

1  4  Ch.  D.  at  p.  469.  3  Thomas  v.  Bering,  1    Ke.   729. 

2  See  per  Lord  Langdale  M.E.  in      Cf.  supra,  §  388  et  seq. 
Thomas  v.  Bering,  1  Ke.  at  p.  746.  "  Cf.  supra,  §  1231. 


538  OF   INCIDENTAL   MATTERS. 

part  v.  the  purchase-money ;  and  the  bill  was  accordingly  dis- 
^—  missed.1 


other  8  1237.     Similarly    where     vendors    were     entitled 

only  to  three-fourths  of  the  property,  and  the  purchaser 
was  at  the  time  he  filed  his  bill  aware,  or  had  good 
reason  to  believe,  that  no  good  title  could  be  made  to 
the  whole  of  the  premises,  Lord  Eomilly  M.R.  held  that, 
though  he  might  probably  have  recovered  damages,  yet, 
as  he  chose  to  file  a  bill  for  specific  performance,  he  was 
not  entitled  to  any  abatement  from  the  purchase-money, 
but  that  he  might  take  without  abatement  the  three- 
quarters  which  the  vendors  could  convey.2     And  it  has 
been  decided  that  where  a  person   has    dealt   with   a 
tenant  for  life  for  a  certain  lease,  being  at  the  time 
aware  that  it  would  be  in  excess  of  the  tenant  for  life's 
power,  and  so  endeavouring  to  put  a  fraud  upon  the 
settlement,  he  will  not  afterwards  be  allowed  to  call  for 
a  lease  from  the   tenant  for  life  to  the  extent  of  his 
interest :  the  contract  was  not  at  the  time  it  was  entered 
into  a  fair  and  proper  one,  and  the  Court  therefore  would 
not  interfere.3 
mVect6        §  1238.     In  the  case  of  Edwards   Wood  v.  Marjori- 
tomort-     banks*  the  purchaser  of  an  advowson  discovered,  after 

gage  to  . 

Queen       accepting  the  title,  that  the  benefice  was  subject  to  a 

-Anno  s 

Bounty,  mortgage  to  Queen  Anne's  Bounty  which  he  might  bave 
discovered  before  :  there  had  been  no  misrepresentation 
or  wilful  concealment  on  the  part  of  the  vendors  :  on 
bill  filed  by  the  purchaser  for  specific  performance  with 
compensation,  Stuart  V.C.  decreed  specific  performance, 
but  without  compensation,  and  ordered  the  purchaser  to 

1  Castle  v.  Wilkinson,  L.  R.  5  Ch.  this  decision,  Vend.  257  ;  and  it 
535.  Cf.  and  distinguish  Hooper  v.  certainly  seems  difficult  to  reconcile 
Smart,  L.  R.  18  Eq.  683,  supra,  it  with  some  of  the  more  recent  cases 
§  1229  ;  Barker  v.  Cox,  4  Ch.  D.  464,  already  cited  supra,  §  1227  et  sea. 
supra,  §  1232.  See  too  Keayes  v.  3  O'Eourke  v.  Percival,  2  Ball  & 
Carroll,  I.  R.  8  Eq.  97  ;  Favrhead  v.  B.  58. 

Southee,  11  W.  R.  739.  *  1  Giff.  384  ;  3  De  G.  &  J.  329  ; 

2  Maw  v.  Topham,  19  Beav.  576.      7  H.  L.  C.  806. 
Lord  St.  Leonards  appears  to  doubt 
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pay  the  costs  of  the  suit ;  and  this  decision  was  affirmed  part  v. 
by  Knight  Bruce  and  Turner  L.JJ.  ^~— 


§  1239.     Where  there  is  a  defect  in  the  quantity  of  Abate- 
the  estate,  the  principle  on  which  the  abatement  is  cal-  how  cal- 
culated is  prima  facie  acreage.     But  where  woodland  culate  " 
was  sold  as  so  many  acres,  and  the  wood  as  having  been 
valued  at  so  much,  the  abatement  was  for  so  much  as 
the  soil  covered  with  wood  would  be  worth  without  the 
wood.1 

§  1240.  Where  the  difference  in  value  of  the  interest  Computa- 
contracted  for  and  the  interest  that  can  actually  be  con-  possible. 
veyed  is  incapable  of  computation,  the  Court  will  not, 
indeed  cannot,  enforce  specific  performance.2  But 
having  regard  to  some  of  the  decided  cases  already 
referred  to,3  it  is  conceived  that  the  Court  will  seldom 
now  consider  a  difficulty  of  this  kind  insuperable. 

§  1241.  In  one  case  what  was  contracted  to  be  sold  Westma- 
was  an  absolute  and  indefeasible  estate  in  fee,  and  it  mum. 
turned  out  that  the  vendors  held  under  a  Crown  grant, 
containing  various  reservations  and  conditions  with  a 
proviso  for  re-entry  on  breach  of  condition.  The  Court 
considered  that  the  proper  amount  of  compensation  was 
not  estimable,  but  held  that  the  purchaser  was  not 
bound  to  take  the  property  without  compensation,  and 
therefore  was  entitled  to  the  repayment  with  interest  of 
a  part  of  the  purchase-money  that  he  had  paid,  and  to  a 
lien  on  the  estate  for  the  amount.4 

§  1242.     Although,   where   there  are  no  data  from  compen- 


which  the  amount  of  compensation  can  be  ascertained 


sation 
>  approxi- 


1  Hill  v.  Buckley,  17  Ves.  394.  specific  performance  with  compensa- 
See  too  McKenzie  v.  HesJceth,  7  Ch.  tion  for  an  outstanding  lease  for  life 
D.  675,  where  the  rent  was  reduced  was  dismissed  by  Lord  Lyndhurst 
proportionately  to  the  deficiency  of  (then)  C.B.  Cf.  Thomas  v.  Bering,  1 
acreage,  and  Powell  v.  Elliot,  L.  B.  Ke.  729  ;  Graham  v.  Oliver,  3  Beav. 
10  Ch.  424,  430.  124. 

2  See  supra,  §  1212,  infra,  §  1248,  3  See  supra,  §  1227  et  seq. 

and   Collier  v.   Jenkins,  You.    295,  4  Westmacott  v.  Robins,  4  De  G. 

where  hill  by  purchaser's   heir  for  F.  &  J.  390. 
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Part  v.  the   Court  cannot   enforce  the  contract  with   compen- 

'—^  sation,1  the  objection  that  the  compensation  is  unascer- 

ascertain-  tainable  is,  as  has  been  already  in  substance  observed, 
able'        one  which  the  Court  is  unwilling;  to  entertain ;  and  it 
grants  relief  with  compensation  in  many  cases  in  which 
the  ascertainment  of  the  amount  to  be  paid  cannot  be  said 
to  be  certain  or  exact,  but  only  the  reasonable  estimate 
from  the  evidence  of  competent  persons  ;  as,  for  instance, 
where  compensation  was  granted  for  the  existence  in  a 
stranger  of  a  right  to  dig  coals  in  the  land  sold.2 
Enforce-        §  1243.     Again  it  may,  it  is  conceived,  be  laid  down 
contract    generally  that,  wherever  the  Court  sees  that  the  enforce- 
able.111 '     ment  of  the  contract  with  compensation  would  be  unjust 
or  unfair,  or  would   disappoint  the  reasonable   expec- 
tation of  the  parties,  there    it  refuses  to  take  such  a 
course, 
instance.       §  1244.     Thus,  where   an   estate  which  really  con- 
tained only  11,814  acres  was,  by  a  bond  fide  mistake  of 
the  vendor's    agent,   described  in  the  contract  as  con- 
taining 21,750  acres,  and  it  appeared  that  the  vendor 
Lad  accepted  the  price  on  a  computation  of  the  rental 
of  the  estate,  Lord  Romilly  M.E.   considered   that   to 
force  him  to  sell  the  estate  for  little  more  than  half 
the  price  contracted  for  would  be  a  hardship,  and  that 
the  case  was  one  of  mistake  ;  and  he  accordingly  held 
that  the  purchaser  might,  at  Lis  option,  either  take  the 
actual  quantity  at  the  contract  price  or  have  the  contract 
rescinded,    but    that    he  was  not     entitled  to   specific 
performance   with   an  abatement  for  the  deficiency  of 
acreage.3 
indem-  §  1245.     A  purchaser   cannot   insist  on  the  vendor 

nity. 

1  See  infra,  §  1212.  Abinger  C.J.  in  Price  v.  North,  2 

2  Eamsden  v.  Hirst,  4  Jur.  N.  S.  Y.  &  C.  Ex.  at  p.  626;  and  Oolyer  v. 
200.  CI'.  Powell  v.  Elliot,  L.  R.  10  Clay,  7  Beav.  188  ;  and  distinguish 
Ch.  424.  Hill  v.  Buckley,  17  Ves.  394  (supra, 

•'  Earl  of  Durham  v.  Legard,  34  §  1239),  and  McKenzie  v.  Hesketh,  7 
Beav.  Oil,     Cf.  the  remarks  of  Lord      Ch.  D.  675. 
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performing  the   contract,  giving  an  indemnity  against  pabt  v. 
a  defect,  unless  the  indemnity  was  contracted  for.1  1^— 

§  1246.  In  Bainbridgev.  Kinnaird,2  a  vendor  (since  Bam- 
deceased)  had  contracted  to  sell  to  the  plaintiff  a  property  iinnLl'd. 
which  was,  in  common  with  other  estates,  subject  to  a 
charge  of  15,000^.  raiseable  for  the  benefit  of  the  vendor's 
sisters.  Lord  Romilly  M.E.  held  that  the  plaintiff  might 
have  a  simple  decree  for  specific  performance  against 
the  trust  devisees  of  the  vendor,  but  was  not  entitled 
either  to  compensation  in  respect  of  the  charge  or  to  an 
indemnity  against  it. 

§  1247.     Within  what  limit  of  time  after  the  con-  when 

■.      .  »     i  n    .  .  compen- 

clusion  of  the  contract  a  claim  tor  compensation  must,  sation 
if  made  at  all,  be  made,  is  a  question  that  may  obviously  Saimed. 
in  many  cases  be  very  important. 

§  1248.  There  is,  it  is  conceived,  no  doubt  that  the  claim 
Court  will  enforce  compensation,  at  any  time  before  the  compie- 
completion  of  the  transaction  by  the  execution  of  the  lon' 
conveyance  and  the  payment  of  all  the  purchase-money, 
in  respect  of  any  matter,  the  fit  subject  of  compensation, 
which  has  arisen  before  that  time,  and  whether  before 
or  after  the  conclusion  of  the  contract.  Thus,  where  an 
estate  was  sold  as  tithe  free,  and,  after  a  claim  had  been 
started  by  the  incumbent  of  one  parish,  the  conveyance 
was  executed,  but  a  part  of  the  purchase-money  was  set 
aside  as  an  indemnity  against  this  claim :  the  claim 
came  to  nothing,  but,  before  the  indemnity  fund  was 
transferred,  it  appeared  that  the  land  was  in  another 
parish,  and  was  subject  to  tithe  to  its  incumbent  :  it 
was  held,  on  a  bill  filed  by  the  purchaser,  that  he  was 
entitled  to  compensation  in  respect  of  these  tithes  out 
of  the  fund.3 

1  Balmanno  v.  Lumley,  1  V.  &  B.  3  Grompton  v.  Lord  Melbourne,  5 

224  ;  per  Lord  Eldon  in  Paton  v.  Sim.  353.     Cf.  (under  the  old  prac- 

Brebner,  1  Bli.  at  p.  66  ;  Aylett  v.  tice)  Gator  v.  Earl  of  Pembroke,  1 

Ashton,  1  My.  &  Cr.  105  ;  cf.  supra,  Bro.  C.  C.  301  ;  2  Bro.  C.  C.  282  ; 

x  ii9o.  Frank  v.  Basnett,  2  My.  &  K.  618  ; 

s  32  Beav.  346.  Phelpsw.  Prothero, 7  De G.  M.  &  G.  722. 
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pakt  v.       §  1249.     And  on  the  same  principle  the  Court  will 

'^—  allow  compensation  for  deterioration  which  may  have 

ration.0"  occurred  in  the  value  of  the  estate,  between  the  time 
when  the  contract  ought  to  have  been  completed  by  the 
vendor,  and  the  time  when  he  does  in  fact  make  out  the 
title,1  whether  it  have  arisen  by  the  wilful  default  or 
merely  by  the  negligence  of  the  vendor  or  his  tenants.2 
Thus,  where  stone  had  been  subtracted  from  a  quarry 
pending  a  suit  for  the  specific  performance  of  a  contract 
to  grant  a  license  to  work  it,  compensation  was  obtained 
by  means  of  a  supplemental  bill.3 
aftercom-  §  1250.  Whether,  after  conveyance  has  been  executed 
pietion.  an(j  purchase-money  paid,  the  Court  still  lias  jurisdiction 
to  enforce  compensation,  is  a  question  on  which  there 
has  been  some  conflict  of  judicial  opinion.4  It  is  sub- 
mitted that  rights  to  compensation  under  the  contract 
may  exist  even  after  the  conveyance  and  payment  have 
been  executed  and  made  ;  and  further  that,  wherever 
such  rights  exist,  they  may  now  be  asserted  in  the  same 
action  as  that  in  which  specific  performance  is  claimed. 
Where  the  contract  gives  no  right  to  compensation  the 
case  is,  of  course,  different.5 

II.  /3.  Purchaser  insisting  on  the  contract,  there  being 
a  condition  for  compensation. 


Effect  of        §  1251.     The  language    of    the    condition    must   of 

guage  of    course  have  an  important  effect  on  the  subjects  for  com- 

dmon.11'    pensation  under  any  particular  contract,  and  in  every 

case  serves  at  least  to  indicate  the  nature  of  the  matters 

in  respect  of  which,  and  the  circumstances  under  which, 

both  parties  intended  that  the  purchaser  should  have  a 

1  Sinks  v.  Lord  Eolceby,  2  Sw.  222.      see  further  infra,  Part  V.  chap.  v. 

2  Foster  v.   Deacon,   3  Mad.  394.       §  1404  et  seq. 

Of.  per  Lord  Eldon  in.  Binlcs  v.  Lord  4  Compare  the  cases  cited  in  §§ 

Rolceby,  2  Sw.  at  p.  226.  1252,  1253,  infra. 

3  Nelson  v.  Bridges,  2  Beav.  239.  5  Consider  Brett  v.  Clowser,  5  C. 
On  the    question    of  deterioration  P.  D,  376. 
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right  to  compensation.     But  the  purchaser  is  not,  it  is  part  v. 

conceived,  bound  to  show  that  the  subject-matter  of  his — 

claim  is  of  a  kind  expressly  embraced  by  the  words  of 
the  condition  :  except  in  so  far  as  there  may  be  any- 
thing in  the  contract  excluding  his  claim,  or  empowering 
the  vendor  to  defeat  it — which  are  matters  to  be  deter- 
mined according  to  the  ordinary  rules  of  construction * — 
he  is  entitled  not  merely  to  the  right  expressly  given  to 
him  by  the  condition,  but  to  the  full  measure  of  relief 
applicable  to  the  case  according  to  the  general  principles 
already  discussed :  in  other  words,  his  right  to  compensa- 
tion under  the  condition  is  generally  cumulative  to  a 
purchaser's  ordinary  right  to  it :  but  he  must,  of  course, 
submit  to  the  corresponding  limitations  of  the  general 
principles. 

§  1252.       In   accordance   with    a   principle   already  condition 
stated,2  it  has  been  held,  in  cases  decided  before  and  notwith^ 
also  since  the  passing  of  the  Judicature  Acts,  that  a  standi?s 

r  o  '  execution 

condition  for  compensation  may  be  enforced  notwith-  of  con- 

t  it  it     veyance. 

standing  that  the  conveyance  has  been  executed,  in 
Cann  v.  Cann,3  Shadwell  V.C.  decided  that  the  right  of 
the  purchaser  to  receive  compensation,  under  such  a 
condition,  for  a  misstatement  (discovered  after  possession 
taken)  in  the  particulars  as  to  the  value  of  the  property 
was  not  at  all  affected  by  the  circumstances  of  his 
having  paid  the  whole  of  the  purchase-money  into  Court 
and  taken  a  conveyance.  Subsequently  the  Court  of 
Exchequer  unanimously  adopted  the  same  view  :*  and 
the  jurisdiction  has  again  been  emphatically  asserted, 
upon  a  full  consideration  of  the  authorities,  by  Jessel  M.E. 
in  a  case  in  which  his  Lordship  held  a  purchaser  entitled 
to  the  benefit  of  a  condition  for  compensation,  in  respect 

1  Consider    the    observations    of  779,  792. 

hoTiWee.fbvLTymGordingleyv.Gheese-  3  3  Sim.  447.     Of.  Homer  v.  Wil- 

lormigh,  4  De  G.  F.  &  J.  at  p.  384.  Hams,  1  Jones  &  C.  274. 

'  Supra,  §  1250  ;  and  cf.  per  Hall  4  In  Bos  v.  Helsham,  L.  R.  2  Ex. 

V.C.  in  Jones  v.  Clifford,  3  Ch.  D.  72. 
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Paet  V. 
Ch.  ii. 

Cases 
contra. 


Suggested 
mode  of 
preclud- 
ing con- 
troversy. 


Construc- 
tion of 
condi- 
tions for 
compen- 
sation. 


Painter 

v.  IVervby. 


of  a  deficiency  of  acreage  discovered  by  measurement 
after  the  execution  of  the  conveyance.1 

§  1253.  On  the  other  hand,  in  a  case  where  the 
land  sold  was  described  as  "  available "  for  a  building 
site  for  a  warehouse,  and  after  the  completion  of  the 
purchase  the  purchaser  discovered  that  under  the  land 
ran  a  culvert  (not  mentioned  in  the  particulars)  with 
which  he  could  not  interfere,  Malins  V.C.  held  that,  there 
being  no  question  of  fraud,  the  purchaser  could  not 
after  conveyance  have  the  benefit  of  a  condition  for 
compensation  in  respect  of  errors  or  misstatements : 2 
and  his  Lordship  subsequently  expressed  his  deliberate 
adherence  to  this  view.3 

§  1254.  The  decisions  referred  to  in  the  last  preceding 
section  appear  to  be  irreconcilable  with  the  authorities 
previously  cited.  It  is  suggested  that  if  a  vendor 
wishes  to  preclude  the  possibility  of  controversy  on  the 
point,  he  may  effectually  do  so  by  simply  inserting  in 
the  contract  words  to  the  effect  that  compensation  shall 
be  taken  and  given  only  for  errors  or  other  things  dis- 
covered before  the  completion  of  the  purchase. 

§  1255.  In  consonance  with  the  general  principles 
on  which  the  Court  deals  with  conditions  of  sale,4  its 
tendency  is  to  put  a  liberal  and  comprehensive  construc- 
tion upon  conditions  giving  compensation  to  a  purchaser, 
and  a  strict  one  upon  any  which  limit  his  right  to  it. 

§  1256.     Thus,  where  by  an  innocent  mistake  the 


1  Be  Turner  and  Skelton,  13  Ch.  D. 
130.  See  too  Phelps  v.  White,  5  L. 
E.  Ir.  318,  where  the  purchaser 
was  held  entitled  to  compensation, 
though  he  had  means  of  discovering 
the  error  before  completion  ;  and 
distinguish  Brett  v.  dowser,  5  C.  P. 
D.  376. 

2  Manson  v.  Thacker,  7  Ch.  D. 
620.  Of.  Brett  v.  Clowter,  5  C.  P.  D. 
376,  388-9. 

8  Besleyv. Besley,  9 Ch. D.  103 ;  Allen 
v.  Richardson,  13  Ch.  D.  524,  541, 


where  the  Vice  Chancellor  expressly 
dissented  from  Be  Turner  and  Skelton, 
13  Ch.  D.  524,  considering  that  the 
doctrine  of  caveat  emptor  applies  to 
such  cases.  Consider  Brownlie  v. 
Campbell,  5  App.  C.  925,  936  ;  Leuty 
v.  Hillas,  6  W.  R.  51,  2  De  G.  &  J. 
110. 

4  See  Part  V.chap.  i.  §  1153  etseq.y 
and  per  Lord  Westbury  in  Cordingley 
v.  Oheeselorough,  4  De  G,  F.  &  J.  384 
et  seq. 
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particular  described  part  of  the  estate  as  customary  part  v. 
leasehold  renewable  every  twenty-one  years,  whereas  in  _^^___ 
fact  there  was  no  such  custom  to  renew;  the  fourth 
condition  of  sale  empowered  the  vendor  to  vacate  the 
sale  upon  objection  taken  to  the  title,  and  another  con- 
dition stipulated  that  if,  through  any  mistake,  the  estate 
should  be  improperly  described,  or  any  error  or  mis- 
statement should  be  inserted  in  the  particular,  such 
error  or  misstatement  should  not  vitiate  the  sale,  but 
the  vendor  or  purchaser  should  pay  or  allow  compensa- 
tion for  it ;  Lord  Hatherley  (then  Wood  V.C.)  held  that 
the  misstatement  fell  within  the  condition  for  compensa- 
tion, and  further  that  it  was  not  an  objection  to  title, 
within  the  meaning  of  the  fourth  condition,  enabling  the 
vendor  to  vacate  the  sale.1 

§  1257.     And  where  land  was  described  in  the  parti-  consider-' 
culars  as  containing  753  square  yards,  whereas  it  actually  cienc/of 
contained  only  573  square  yards,  and  one  of  the  condi- area" 
tions    provided    that    if    any   error,   misstatement,    or 
omission  in    the  particulars  should  be    discovered,  the 
same  should  not  annul  the  sale,  nor  should  any  com- 
pensation  be    allowed  by  the  vendor  or  purchaser   in 
respect  thereof,  it  was  held  by  Malins  V.C.  that  such  a 
condition  must  be  construed  as  intended  to  cover  small 
unintentional  errors  and  inaccuracies,  but  not  to  cover 
reckless  and  careless  statements,   and  that   so  large  a 
deficiency  as  180  square  yards  out  of  753  did  not  come 
within  the  condition ;  and  that  the  purchaser  was  there- 
fore entitled  to  compensation.2 

§  1258.  Where,    however,   the   conditions  stipulated  No  aiiow- 
that  (a)  the  admeasurements  should,  be  presumed  to  be  deficiency. 
correct,   but  if  any  error  were  discovered  therein,   no 
allowance  should  be  made  or  required  either  way  ;   (ft)  if 
any  error  of  any  kind  were  made  in  the  description  of 

1  Painter  v.  Neiohj,  11  Ha.  26.  8  Eq.  603.     Cf.  Portmaii  v.  Mill,  2 

2  Whitemore  v.    Whitimore,  L.  K.      Kuss.  570,  574. 

N   N 
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part  v.  the  premises  such  error  should  not  invalidate  the  sale, 

'"'    but  a  fair  compensation  should  be  given  or  taken ;  and 

(y)  if  the  purchaser  should  make  any  objection  as  to 
compensation  or  otherwise  which  the  vendor  should  be 
unwilling  to  remove  or  comply  with,  the  vendor  should 
be  at  liberty  to  vacate  the  sale  :  and  the  area  of  the  pro- 
perty, stated  in  the  particulars  to  be  7683  square  yards, 
was  found  by  the  purchaser  upon  actual  admeasurement 
to  be  only  4350  square  yards  :  and  the  vendor  before 
suit  offered  to  vacate  the  contract,  but  the  purchaser 
refused  the  offer  and  insisted  upon  the  performance  of 
the  contract  with  compensation  for  the  deficiency :  Lord 
Westbury  held  that  the  right  of  the  purchaser  must 
be  determined  by  the  operation  of  the  conditions  read 
in  connection  with  one  another,  and  that,  though  the 
Court  probably  would  not,  at  the  vendor's  instance,  have 
enforced  the  condition  as  to  erroneous  admeasurement 
where  the  error  was  so  great,  the  purchaser  could  not, 
in  the  face  of  that  condition,  have  an  allowance  for  the 
deficiency  of  area.1 
vendor  §  1259.  It  has  also  been  decided  that  where  the 
to  rescind,  conditions,  while  providing  that,  if  any  mistake  appear 
to  have  been  made  in  the  description  of  the  propert)' 
or  the  vendor's  interest  therein,  it  shall  not  annul  the 
sale,  but  shall  be  the  subject  of  compensation,  at  the  same 
time  provide  that,  if  any  objection  is  persisted  in,  the 
vendor  may  rescind  the  contract,  then,  if  the  purchaser 
persists  in  a  claim  for  compensation  which  really  involves 
an  objection  to  the  title,  the  vendor  may  rescind  the 
contract,  and,  if  he  does,  the  Court  will  not  afterwards 
give  the  purchaser  any  relief  in  respect  of  the  condition 
for  compensation.2 
Eight  to        §  1260.     Another  illustration  of  the  principle  that 

1  Oordingleyv.  Gheeseborough,  4  De  212,  affirmed  L.  R  6  Ch.  91.  And 
G.  F.  &  J.  379,  affirming  S.  C.  3  see  Cordingley  v.  Gheeseborough,  4  De 
Giff.  496.  G.  F.  &  J.  379. 

2  Mawson  v.  Fletcher,  L.  R.  10  Eq 
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a  purchaser's  right  to  claim  compensation  may  be  ab-  pabt  v. 


rogated,  notwithstanding  a  condition  for  compensation, '—^ 

by  the  operation  of  another  term  of  the  contract,  is  sation 
afforded  by  the  case  of  Williams  v.  Edwards.1  There  b/toms 
A.  had  contracted  to  sell  to  B.  certain  freehold  property,  °4ctn" 
and  the  contract  contained  a  stipulation  that  errors  in 
the  description  of  the  premises  should  not  vacate  the 
contract,  but  a  reasonable  abatement  or  equivalent  should 
be  made  or  given,  but  it  was  also  stipulated  that,  if  B.'s 
Counsel  should  be  of  opinion  that  a  marketable  title 
could  not  be  made  at  the  time  appointed  for  the  com- 
pletion of  the  purchase,  the  contract  should  be  void  and 
be  delivered  up  to  be  cancelled  ;  and  B.'s  Counsel  was  of 
opinion  that  a  good  title  could  be  made  only  to  two- 
thirds,  and  that  one-third  was  held  for  a  life  only :  the 
purchaser  insisted  on  specific  performance  with  com- 
pensation ;  but  it  was  refused,  because  the  contract  was 
by  its  special  terms  void  under  the  circumstances. 

S  1261.     In  a  case  which  came  before  the  House  of  wiiitr  v. 

^  Cuddon. 

Lords,  the  particulars  stated  that  the  lines  m  the  manor 
of  T.,  which  was  the  subject-matter  of  the  sale,  were 
arbitrary,  and  also  that  the  clear  profits  of  the  manor  for 
the  last  eight  years  had  averaged  150/.  a  year  ;  and  one 
of  the  conditions  of  sale  provided  for  compensation  being- 
given  for  errors  and  misstatements.  It  turned  out  that 
by  the  custom  of  the  manor  only  one  class  of  fines  was 
arbitrary;  but  that  the  clear  profits  of  the  manor  ex- 
ceeded 200/.  a  year.  Their  Lordships  refused  to  give 
the  purchaser  compensation  for  the  misstatement  as  to 
the  fines,  considering  that,  reading  the  statements  in  the 
particulars  as  a  whole,  there  had  been  no  substantial  mis- 
representation :  but  it  was  intimated  in  the  speeches  of 
Lord  Brougham  and  Lord  Cottenham. 2  that,  if  the  mis- 

1  2  Sim.  78.    See  per  Lord  West-      Hudson  v.  Buck,  7  Ch.  D.  683,  687. 
bury  in  Cordingley  v.  Cheeseborough,  4  2  White  v.  Cuddon,  8  CI.  &  F.  at 

De  G.  F.  &  J.  at  p.  385  ;  and  cf.      pp.  786,  792. 

N  N   2 
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part  v.  statement  as  to  the  fines  had  been  a  substantial  one.  the 

Ch.  ii. 

— impossibility  of  computing  the  proper  amount  of  com- 
pensation would  have  prevented  its  being  given.1 

Damage.  §  1262.  Damages  may  be  said  to  be  a  species  of 
compensation,  inasmuch  as  they  are  awarded  in  order  to 
make  good  to  the  purchaser  some  loss  or  expense  which 
he  has  suffered  or  been  put  to  in  connection  with  the 
contract,  but  they  are  so  distinct  a  form  of  relief  that 
they  may  most  conveniently  be  discussed  in  a  separate 
chapter.2 


,  2 


1   White  v.  C'uddon,  8   01.   &  F.  2  See  infra,  Part  V.  chap.  iii.  § 

766.    See  supra,  §§  1212, 1240  et  seq.      1263  et  seq. 


CHAPTER  III. 

OF  DAMAGES. 

§  1263.     In  early  times,  the  Court  of  Chancery  did  pakt  v. 
not  entirely  disclaim  jurisdiction  in  respect  of  damages, 


where  they  were  incident  to  the  subject-matter  already  Son  be- 
in  contention  before  the  Court.1     Subsequently  the  juris-  com^nss 
diction  was  disowned,  and  a  broad  distinction  set  up  V011  and 

.  J-   damages. 

between  compensation  and  damages,  the  extent  and 
measure  of  the  one  being  regarded  as  different  from  that 
of  the  other,  so  that  (to  follow  the  illustration  given 
by  Lord  Eldon)  if  A.  contracted  to  sell  to  B.  an  estate 
tithe  free,  and  B.  contracted  to  sell  it  to  C.  on  the  same 
conditions,  and  it  was  found  that  A.  could  not  convey 
tithe  free,  he  might  be  compelled  by  the  Court  to  make 
compensation  for  the  difference  in  the  value  of  the  pro- 
perty, but  not  for  the  damage  sustained  by  B.  from  being 
unable  to  complete  his  contract  with  C.2 

§  1264.  However,  in  a  case  which  came  before  the  Pntkero 
Lords  Justices  in  the  year  1855,  the  jurisdiction  of  the  v'  >cps 
Court  of  Chancery  to  award  damages  for  the  want  of  a 
literal  performance  of  a  contract  which  it  had  directed  to 
be  specifically  performed  was  re-asserted.  "  It  is  the  con- 
stant course  of  the  Court,"  said  Turner  L.J.,  "in  the  case 
of  vendor  and  purchaser,  where  a  sufficient  case  is  made 
for  the  purpose,  to  make  an  inquiry  as  to  the  deterioration 

1  Gleaton  v.  Goioer,  Finch,  164;  City  of  quantum  damnijicatns. 

of  London  v.  Nash,  3  Atk.  512,  where  !  Per  Lord  Eldon  in  Todd  v.  Gee, 

Lord  Hardwicke  refused  specific  per-  17  Ves.  278  ;  Jenkins  v.  Parkinson, 

formance,  but  relieved  by  way  of  da-  2  My.  &  K.  5. 
mages,  to  be  ascertained  by  an  issue 
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part  v.  of  the  estate,  and  in  so  doing,  the  Court  is,  in  truth, 

: — —  giving  damages  to  the  purchaser  for  the  loss  sustained 

by  the  contract  not  having  been  literally  performed."  1 
Lord  _  §  1265.     In  the  year  IS  58  an  express  power  of  award  - 

Cairns         .  .  _  .  „  „  „  _ 

Act.  mg  damages  m  cases  of  specific  performance  was  conferred 
upon  the  Court  of  Chancery  by  the  Chancery  Amend- 
ment Act  of  that  year 2  (commonly  called  Lord  Cairns' 
Act),  whereby  it  was  enacted  (section  2)  that,  in  all 
cases  in  which  the  Court  of  Chancery  then  had  jurisdic- 
tion to  entertain  an  application  for  the  specific  perform- 
ance of  any  contract,  it  should  be  lawful  for  the  same 
Court,  if  it  should  think  fit,  to  award  damages  to  the 
party  injured  either  in  addition  to  or  in  substitution  for 
such  specific  performance ;  and  that  such  damages  might 
be  assessed  in  such  manner  as  the  Court  should  direct. 

It  is  to  be  noticed  that  the  jurisdiction  given  by  this 
enactment  is  a  discretionary  one,  and  enables  the  Court 
to  deprive  a  suitor  of  what  would  otherwise  be  his  right 
to  specific  performance. 
Condition       §  1266.      It   was — as   indeed   the   language   of  the 
to  juris-     second  section  of  Lord  Cairns'   Act   clearly   shows — a 
under11      condition  precedent  to  the  Court  of  Chancery's  awarding 
that  Act.    damages  under  that  Act  that  the  plaintiff  should  show 
himself  to  have  been  entitled,  at  the  time  when  he  com- 
menced his  suit,  to  some  equitable  relief  of  the  nature 
specified  in  that  section.  •   Accordingly  where  a  plaintiff 
prayed  for  the  performance  of  an  alleged  contract  by  a 
company  to  allot  shares  to  him,  and  also,  if  all  the  shares 
had  been  allotted  to  other  persons,  for  damages,  and  it 
appeared  that  all  the  shares  had  been  allotted  before  the 
filing  of  the  bill,  it  was  held  that,  specific  performance 
having  from  the  first  been   impossible,  the   claim   for 
damages  also  failed.3 

1  In  Prothero  v.  Phelps,  7  De  G.      77.     Compare  Howe  v.  Hunt,   31 
M.  &  G.  at  p.  734.  Beav.  420,  and  Hilton  v.  Tipper,  16 

2  21  &  22  Vict.  c.  27.  W.  R.  888,  with  Franklinski  v.  Ball, 
*  Ferguson  v.  Wilson,  L.  E.  2  Ch.      33  Beav.  560.     See  also  Lewers  v. 
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§  1267.  In  a  case  decided  by  Lord  Hatherlcy  (when  part  v. 
Wood  V.C.),  the  contract  was  that  the  defendant  should—^ — — 
grant  a  lease  of  a  paper  mill  to  M.  ;  that  M.  should  pay  Y.M«(jna>j. 
1 22/.  for  sundry  articles  on  the  premises,  and  should  execute 
sundry  improvements  ;  and  that,  if  the  defendant  should 
fail  to  grant  a  valid  lease,  he  would  repay  the  122/.  and 
all  outlay  on  improvements.  M.  paid  the  122/.  and 
expended  about  5000/.  on  the  premises  ;  but  afterwards, 
on  investigation  of  the  title,  it  appeared  that  the  de- 
fendant could  not  grant  a  valid  lease  according  to  the 
contract.  Upon  bill  filed  by  M.  for  specific  performance, 
or,  if  the  defendant  could  not  grant  a  valid  lease,  for 
repayment  of  M.'s  outlay  and  damages,  it  was  argued  for 
the  defendant  that  there  could  be  no  specific  performance 
of  the  contract  to  grant  a  lease,  that  the  alternative  con- 
tract to  repay  outlay  was  not  a  subject  for  specific  per- 
formance, and  that  damages  would  not  be  given  where 
sj>ecific  performance  was  impossible.  But  these  argu- 
ments were  repelled  by  the  Judge,  Avho  said  "  There  is 
an  implied  contract  in  every  case  between  vendor  and 
purchaser,  that  the  purchaser  shall  have  a  lien  on  the 
property  to  the  extent  of  the  purchase-money  he  has 
paid,  and  here  there  is  an  express  stipulation  that  the 
money  expended  shall  be  repaid.  This  right  will  sustain 
a  claim  for  damages  just  as  much  as.  the  right  to  specific 
performance  of  the  contract  to  grant  a  lease  which  has 
dropped  by  reason  of  the  impossibility  of  performance."  * 

§  1268.     In  a  case  decided  in  the  year  1866,  where,  Order  for 
after  specific  performance  of  a  contract  had  been  decreed,  Sutee-ges 
certain  facts  occurred  from  which  it  was  alleged  that  ^ decree. 
damage  had  arisen  to  the  plaintiffs,  Kindersley  V.C.  held 
that  the  Court  of  Chancery  had,  under  Lord  Cairns'  Act, 
no  jurisdiction  to  make  after  decree,  on  motion  in  the 

Earl  of  Shaftesbury,  L.  E.  2  Eq.  270  ;  M.  at  p.  236. 

Scott  v.  Eayment,  L.  R.  7  Eq.  112  ;  :  Middleton  v.  Mcujnaij,  2  H.  &  M. 

Rogers  v.   Challvs,   27    Beav.    175  ;  at  p.  237. 

and  Middleton  v.  Magnay,  2  H.  & 
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paet  v.  cause,  an  order  for  assessing  damages  ;  inasmuch  as  such 

Cli   iii 

— : — —  an  order  would  in  effect  be  a  supplemental  decree  founded 
on  what  had  occurred  since  the  decree  was  made.1 

Effect  ot        §  1269.     Now,  however,   the  jurisdiction   conferred 

Acts  as  to  upon  the  Court  of  Chancery  by  Lord  Cairns'  Act,2  and 
'  ;  '  also  all  the  powers  of  granting  damages  which  before  the 
passing  of  the  Judicature  Acts  were  exercisable  by  the 
Common  Law  Courts,  are  by  virtue  of  the  Judicature 
Act,  1873  (sections  16,  76),  vested  in  the  High  Court  of 
Justice ;  and  by  the  last  mentioned  Act  it  is  expressly 
enacted  (section  24  (7) )  that  the  High  Court  and  the 
Court  of  Appeal,  in  the  exercise  of  their  respective  juris- 
dictions, in  every  cause  or  matter  pending  before  them  re- 
spectively shall  grant,  either  absolutely  or  on  such  reason- 
able terms  as  to  them  shall  seem  just,  all  such  remedies 
whatsoever  as  any  of  the  parties  thereto  may  appear  to 
be  entitled  to,  in  respect  of  any  and  every  legal  or  equit- 
able claim  properly  brought  forward  by  them  respectively 
in  such  cause  or  matter;  so  that,  as  far  as  possible,  all 
matters  so  in  controversy  between  the  parties  may  be 
completely  and  finally  determined,  and  all  multiplicity 
of  legal  proceedings  concerning  any  of  such  matters 
avoided. 

Present         s  1270.     The  Court  therefore  can  now  give  damages 

powers  °  do 

of  the       in  any  of  the  following  cases,  viz.  : — 

Court.  J  °  ' 

(i.)  In  substitution  for  specific  performance  where 
there  is  a  case  for  specific  performance, — under  Lord 
Cairns'  Act. 

(ii.)  Where  there  is  no  case  for  specific  performance, 
— under  the  Judicature  Acts.3 

(iii.)  In  addition  to  specific  performance  in  whole  or 
in  part, — under  Lord  Cairns'  Act,  and  probably  also 
under  the  Judicature  Acts. 

1  Corporation  of  Hytlu  v.  East,  L.  chap.  iv.  §  1142. 

R.    1    Eq.    620.     As    to    granting  2  See  Fritz  v.  Hobson,  14  Cli.  D. 

damages  after  judgment,  upon  de-  542. 

fendant's  default,  see  supra,  Part  IV.  3  See  infra,  §  1278. 
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§  1271.     Notwithstanding  the  Judicature    Acts,  the  part  v. 
observance   of  the   condition  mentioned  in  a  previous : 


section  1  is  still  obligatory  upon  the  Court  in  the  exercise  exercise 
of  its  discretionary  jurisdiction  under  Lord  Cairns'  Act :  action' 
and  damages  in  addition  to  or  in  substitution  for  specific  £"*|r 
performance  will  be  given  by  virtue  of  that  jurisdiction  Cairns' 
only  when  the  plaintiff  had  a  case  for  specific  perform- 
ance at  the  time  when  he  issued  his  writ.2 

§  1272.     The  Court's  jurisdiction  in  damages  is  an  apt  utility  of 
and  flexible  instrument  for  doing  exact  justice  under  diction  L 
the  diverse  and  complicated  circumstances  of  many  of  amages- 
the  cases  upon  which  the  Court  has  from  time  to  time 
to  adjudicate. 

§  1273.  For  instance,  where  the  plaintiff  contracted  Loss  of 
with  the  defendant  to  take  a  lease  of  property  belonging 
to  the  latter,  for  the  purpose,  as  he  knew,  of  carrying  on 
a  business  which  the  plaintiff  intended  to  carry  on  there, 
and,  owing  to  the  defendant's  wilful  refusal  to  perform 
his  part  of  the  contract,  the  plaintiff  was  for  fifteen 
weeks  unable  to  commence  his  business ;  the  Court,  in 
addition  to  giving  judgment  for  the  specific  perform- 
ance of  the  contract,  awarded  250?.  to  the  plaintiff  by 
way  of  damages,  in  respect  of  his  loss  of  profits  during 
the  fifteen  weeks.3 

§  1274.     Where  the  plaintiff  was  at  the  time  when  Suit 
he  filed  his  bill  entitled  to  specific  performance,  and  also  toTelr- 
to   damages  for   injury  occasioned  to  him  by  the  de-  ^  °g'es_ 
fendants'  delay  of   performance,  and    before    the    suit 
could   be   brought   to   a   hearing   the   defendants    per- 
formed the  contract ;  it  was  held  that  the  plaintiff  was 
nevertheless  justified  in  bringing  his  suit  to  a  hearing 
for  the  damages.4 

i  Supra,  §  1266.  Hyam  v.  Terry,  25  Sol.  Jo.  371. 

2  White  v.  Boby,  26  W.  K.  133.  4  Cory  \.  The  Thames  Ironworks  and 

3  Jaques  v.  Millar,  6  Ch.  D.  153  ;  Shipbuilding  Co.,  11  W.  R.  589  ;  cf. 
S.  d  (No.  2),  26  W.  R.  368  ;  Wesley  S.  C.  (in  Q.  B.)  3  L.  R.  Q.  B.  181. 
v.  Walker,  26  W.  R.  368.    Consider 
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pabt  y.       §  1275.     Sometimes  the  Court  can  best  do  justice  by 

— ; — —  enforcing  the   specific  performance  of  one  part  of  the 

perform-    contract  and  awarding  damages  for  breach  of  the  re- 

damages*  mainder.     Where,  for  instance,  a  man  contracted  to  pull 

down  an  old  house,  to  rebuild,  and  to  accept  a  lease  of 

the  new  building,  and  then  made  default  in  rebuilding, 

Lord  Hatherley  (then  Wood  V.C.)  held  the  intended 

lessor  entitled  to  have  damages  for  the  non-building, 

and  also  specific  performance  of  the  contract  to  accept  a 

lease.1 

fnStl       §  12^6-     Again  it  may  well  happen  that,  though  the 

tntionfor  Court  has  jurisdiction  to  enforce  the  specific  performance 

perform-        „  ...  „  -n 

ance.  oi  a  contract,  the  justice  oi  the  case  will  be  better  met 
by  awarding  damages  in  substitution.  Thus  where  a 
railway  company  contracted  with  a  landowner  to  "  erect 
set  up  and  construct  a  station  "  on  land  which  they  had 
bought  from  him,  but  the  contract  contained  no  further 
description  of  the  station,  and  no  stipulation  as  to  the 
user  of  it  when  erected  ;  and  the  company  afterwards 
refused  to  erect  a  station  on  the  agreed  site  ;  the  Court 
of  Appeal  in  Chancery,  considering  that  it  could  not 
satisfactorily  do  justice  by  means  of  a  decree  for  specific 
performance,  directed  that  the  damage  sustained  by  the 
landowner  by  reason  of  the  non-performance  of  the 
contract  should  be  ascertained  (by  an  inquiry  in  Cham- 
bers) and  the  amount  paid  to  him  by  the  company.2 
Where  §  1277.     It  may  happen  that  a  purchaser  finds  him- 

has  no  self  unable  to  obtain  specific  performance  of  a  contract 
owing  to  some  fatal  defect  in  his  vendor's  title,  which 
was  unknown  to  him  (the  purchaser)  at  the  time  when 
he  entered  into  the  contract.  In  such  a  case  damages 
are  the  only  possible  form  of  relief:    and  the  vendor 

1  Soames  v.  Edge,  Johns.  669,  fol-  ford,  4  Giff.  42. 
lowed  in  Mayor  and  Corporation  of  2  Wilson  v.  Northampton  and  Ban- 
London  v.  Southgate,  17  W.  R.  197.  bury  Junction  Railway  Co.,  L.  K.  9 
Distinguish  Norris  v.  Jackson,  1  J.  Ch.  279. 
&  H.  319  ;  and  see  Samuda  v.  Law- 
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will  not  be  allowed  to  escape  from  liability  to  pay  them  pabt  y. 

by  purporting  to  rescind  the  contract  under  a  condition - — 1- 

entitling  the  vendor  to  rescind  in  the  event  of  the 
purchaser  making  any  objection  or  requisition  in  respect 
of  the  title  which  the  vendor  is  unwilling  to  comply 
with  :  for  such  a  condition  does  not  apply  to  a  case 
where  the  vendor  has  not  any  title  at  all.1 

§  1278.     Where  an  action  is  brought  for  specific  per-  Mistake 
formance,  and  specific  performance  is  refused  on  the  sole  dant. 
ground  of  a  mistake  by  the  defendant,  the   Court  will 
now  consider  the   question  of   damages,   and  give  the 
same  damages  as  would,  under  the  old  practice,  have 
been  given  in  an  action  at  Law.2 

S  1279.     Where  there  was  a  case  for  damages,  the  Ascertain- 

0  .  o     '  ment  of 

Court  of  Chancery  sometimes  directed  an  issue  to  ascer-  quantum 
tain  the  amount.3  The  more  usual  course  was  to  direct  mages. 
an  inquiry  in  Chambers  as  to  the  sum  to  be  awarded  or 
allowed  :  and  this  is  still  commonly  done.4  In  some 
recent  cases,  however,  the  damages  have  been  assessed  by 
the  Judge  himself  at  the  trial,  and,  where  the  plaintiff 
has  not  been  ready  with  his  evidence  as  to  the  amount 
of  damages,  the  trial  has  been  adjourned  to  give  time  for 
it  to  be  obtained.  It  seems  clearly  desirable  that  the 
assessment  of  damages  should,  wherever  practicable, 
take  place  at  the  trial,  without  any  separate  inquiry  :  for 
otherwise  the  parties  are  virtually  put  to  the  expense  of 
two  trials  of  the  same  question.5 

1  Bowman  v.  Hyland,  8  CL  D.  181.  Cf.  Nelson  v.  Bridges,  2  Beav. 
588,  590  ;  cf.  Oakeley  v.  Ramsay,  27  239,  and  Fergusonv.  Tadmun,  1  Sim. 
L.  T.  745.  See  too  supra,  Part  III.  530  ;  also  Ord.  XXVI.  and  Ord. 
chap.  xxiv.  §  1028  et  seq.  XXXVI.  it.  26,  27. 

2  Per  James  and  Cotton  L.JJ.  in  4  See  Seton,  1285.  As  to  the 
Tamplin  v.  James,  15  Ch.  D.  at  pp.  costs  of  such  an  inquiry,  cf.  Slack  v. 
222,  223.  Midland  Railway  Co.,  16  Ch.  D.  81. 

3  e.g.  Gory  v.  The  Thames  Iron-  6  Jaques  v.  Millar,  6  Ch.  D.  153  ; 
works  and  Shipbuilding  Co.,  11  W.  R.  Wesley  v.  Walker,  26  W.  R.  368  ; 
589 ;  S.  C.  (in  Q.  B.)  L.  R.  3  Q.  B.  Seton,  1319. 


CHAPTER  IV. 

OF    REFERENCE   OF   TITLE. 

part  v.  §  1280.  Where  the  vendor  of  land  sues  the  pur- 
— ' — —  chaser  for  a  specific  performance  of  the  contract,  the 
defen-aser  defendant  may,  in  some  cases,  succeed  in  having  the 
dant.  action  dismissed  at  the  trial,  on  the  ground  of  a  defect 
in  the  plaintiff's  title,  provided  the  defect  in  title  has 
been  prominently  put  forward  in  the  pleadings  : '  but 
where  this  is  not  the  case,  the  defendant  is  entitled  to 
have  an  inquiry  directed  as  to  the  title  of  the  vendor  to 
the  lands  in  question.  This  right  is  derived  from  the 
extraordinary  nature  of  the  jurisdiction  which  the 
vendor  seeks  to  put  in  action,  in  consideration  of  which 
the  purchaser  has  a  right,  not  only  to  have  such  a  title 
as  the  vendor  offers  upon  the  abstract  unauthenticated, 
but  the  highest  assurance  upon  the  nature  of  his  title 
which  can  be  acquired  for  him  by  the  production  of 
deeds,  the  directing  of  inquiries,  and  the  sifting  of  the 
vendor's  conscience.2 

Hence   it   follows  that,   though   the   purchaser  may 
admit  that  he  has  only  one  particular  objection,3  or  no 
objection  at  all4  to  the  title,  he  is  equally  entitled  to  a 
general  reference  as  to  it. 
Refer-  §  1281.     Still  whenever,   in   a  judgment   decreeing 

general     the  specific  performance  of  a  contract,  an  inquiry  whether 
the  vendor  can  make  a  good  title  is  directed  in  general 

1  Lucas  v.  James,  7  Ha.  418,  425.       K.  255. 

5  Jenkins  v,  Hiles,  6  Ves.  646,653.  *  Jenkins  v.  Riles,  6  Ves.   646  J 

■*  Lesturyeon  v.   Martin,  3  My.  &      cf.  Fleetwood  v.  Green,  15  Ves.  594. 


ence in 

generi 

terms, 
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terms,   it   must   be  understood   to  mean   a   sood  title  p^bt  v. 

T  •  n  ""•  1V' 

according   to    the    terms    of  the    contract :    but  if  the 


vendor  wishes  to  prevent  the  renewal,  under  the  in- 
quiry, of  objections  waived  before  the  action,  he  should 
guard  himself  by  establishing  such  waiver  at  the  trial, 
and  taking  care  that  the  judgment  expressly  recognizes 
it  :  for  under  a  general  inquiry  as  to  title  the  Court 
will  not  enter  into  any  question  of  such  waiver.1 

§  1282.     However,   where  a  purchaser   allowed   the  pUr- 
vendor's  suit  for  specific  performance  to  proceed  to  the  cosUdL 
point  of  the  inquiry  as  to  title,  before  bringing  forward  allowcd- 
an   objection   which   was   patent   on   the   face    of   the 
abstract  originally  delivered,  he   was   not  allowed   his 
costs  of  the  inquiry,  though  the  objection  was  fatal  to 
the  title.1 

§  1283.  The  right  to  the  reference  is  so  far  that  of  vendor 
the  purchaser  that  the  vendor  cannot  except  to  the  title,  except, 
so  as  to  assert  his  own  title  to  be  bad.2 

§  1284.  The  purchaser  is  also  entitled  to  a  reference  Purchaser 
of  title  where  he  is  plaintiff  in  an  action  for  specific p  am  * 
performance  ;  but  inasmuch  as  in  this  case  it  is  he,  and 
not  the  vendor,  who  is  calling  on  the  Court  to  act,  he 
does  so  at  his  own  risk  ;  and  therefore,  if  he  knows  of 
objections  and  asks  for  a  reference,  and  then  waives  the 
objections,  he  will  have  to  bear  the  costs  of  investigating 
the  title.3  And  it  would  seem  that  the  same  result  must 
follow  where  the  effect  of  a  reference  is  to  show  that  the 
vendor  had  at  the  due  time  disclosed  to  the  purchaser  a 
perfect  title.4 

§  1285.     The  right  to  this  reference  is  not  confined  in  respect 
to  sales  of  real  estate,  but  extends  to  any  species  of  contracts 
property  with  regard  to  which  the  Court  may  entertain  f^ht 

i 

1  Upperton  v.  Nicholson,  L.  R  6  s  Bradley  v.  Munton,lt>  Beav.460. 

Ch.  437  ;  Curling  v.  Austin,  2  Dr.  3  Bennett  v.  Fowler,  2  Beav.  302. 

&  Sm.  129  ;   McMurray  v.   Spicer,  Cf.  Freme  v.  Wright,  4  Mad.  364. 

L.   R.   5  Eq.   527.     Of.    Corless  v.  4  See  Lyle  v.  Earl  of  Yarborough, 

Sparling,  I.  R.  8  Eq.  335.  John.  70. 
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Part  V. 
Ch.  iv. 


Where 
reference 
not  di- 
rected. 


Vendor 
selling 
such  inte- 
rest as  he 
has. 


Instances. 


an  action  for  specific  performance,  and  the  nature  of  which 
renders  such  an  inquiry  proper.  Accordingly,  inquiries 
have  been  directed  into  the  title  of  vendors  to  shares  in 
railway  companies,1  and  in  mining  concerns.2  The 
nature  of  the  inquiry,  of  course,  varies  according  to  the 
nature  of  the  property,  and  the  essentials  of  a  good  title 
to  it. 

§  1286.  But  there  are  necessarily  many  contracts  in 
respect  of  which  no  such  inquiry  is  or  can  be  made. 
Where  the  contract  is  not  for  the  sale  of  any  property, 
such  a  reference  is  of  course  out  of  the  question.  And 
so,  too,  where  a  contract  is  rather  in  the  nature  of  a 
compromise  of  disputed  rights  than  of  a  contract  for 
sale,  the  Court  will  not  make  the  inquiry.3  In  a  case 
where  a  small  piece  of  land  was  described  as  held  of 
certain  commissioners  of  waste  lands  at  a  rent  of  six 
shillings,  it  was  doubted  whether  a  purchaser  could  call 
on  a  vendor  for  the  title  of  the  commissioners.4 

§  1287.  The  Court  will  not  direct  an  inquiry  where, 
though  the  contract  be  one  of  sale,  the  vendor  only  sells 
such  interest  as  he  has  : 5  such  a  contract  is,  of  course, 
perfectly  valid,  but,  being  in  restraint  of  the  purchaser's 
implied  right  to  a  good  title,  it  must  be  made  clear  and 
unambiguous  to  the  purchaser.6  A  vendor  may,  of 
course,  stipulate  that  a  purchaser  shall  take  such  title  as 
he  himself  bought  with.7 

§  1288.  Of  such  restrictive  stipulations  there  are 
many  cases  :  thus,  where  a  purchaser  agreed  to  accept 
the  vendor's  title  without  dispute,  he  was  held  to  be 
debarred  from  taking  an  objection  on  account  of  an 
incumbrance  which  left  the  legal  estate  outstanding.8  So, 


1  Shaw  v.  Fisher,  2  De  G.  &  Sm. 
11. 

2  Curling  v.  Flight,  2  Ph.  613. 

:l  Godson  v.  Turner,  15  Beav.  46. 
4  Ashton  v.    Wood,  3  Jur.  N.  S. 
1164  (Stuart  V.C.). 
6  See  supra,  §  857. 


6  Southby  v.  Hutt,  2  My.  &  Or. 
20V,  212.  See  also  Anderson  v.  Hig- 
gins,  1  Jon.  &  L.  718. 

*  Monro  v.  Taylor,  8  Ha.  51,  71. 

8  Dulce  v.  Barnett,  2  Coll.  337  ; 
Wilmot  v.  Wilkinson,  6  B.  &  C. 
506. 
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again,  where  conditions  of  sale  of  a  fee-farm  rent  stated  paet  v. 

that  no  evidence  should  be  required  of  the  receipt,  or -- 

payment,  or  existence  of  the  ground-rent,  other  than 
that  disclosed  by  a  conveyance  mentioned,  and  that  no 
objection  should  be  taken  to  the  title  in  consequence  of 
the  non-payment  or  non-receipt  of  the  said  rent,  and 
the  purchaser  objected  that  the  rent  had  not  been  paid 
for  twenty  years,  and  so  was  extinguished,  and  that 
there  was  therefore  no  subject-matter  of  the  contract, 
and  therefore  no  contract ;  the  Court  held  that  the 
purchaser  had  by  the  contract  taken  on  himself  the 
chance  of  being  able  to  substantiate  his  claim  to  the 
rent.1 

8  1289.     The  case  of  Best  v.  Hamcmcl 2  is  a  remark-  Se»t  v. 

.  Hamcmd. 

able  instance  of  the  upholding  of  such  a  stipulation. 
There,  the  subject-matter  of  the  contract  being  land 
which  the  vendor  had  bought  from  a  railway  company  as 
superfluous  land,  the  contract  contained  a  stipulation  that 
the  purchaser  should  assume  and  admit  that  everything 
(if  anything  were  necessary)  was  done  and  performed  by 
the  company  to  enable  them  to  sell  and  effectually 
convey  the  land  as  surplus  land,  and  should  not  call  for 
or  require  production  of  any  evidence  to  that  effect. 
The  vendor  all  along  knew  (as  appeared  from  the 
abstract  and  replies  to  requisitions)  that  the  statutory 
offer  of  preemption  had  not  been  made  to  the  adjoining 
owners  ;  but  the  Court  of  Appeal  nevertheless  held  that 
the  purchaser  was  bound  by  the  stipulation; — to  the 
extent,  at  any  rate,  that  his  refusal  to  abide  by  the 
stipulation  was  a  breach  of  the  contract  which  dis- 
entitled him  to  sue  for  the  repayment  of  his  deposit. 
Unless  the  decision  may  be  limited  in  this  way,  it  seems 
difficult  to  reconcile  it  altogether  with  the  principles  laid 

i  Hanks  v.  Palling,  6  EL  &  Bl.      §  374. 
659  ;  of.  Smith  v.  Harrison,  26  L.  J.  2  12  Ch.  D.  1. 

Ch.  412,  5  W.  R.  408,  stated  supra, 
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part  v.  down  by  the  same  Court  in  the  almost  contemporaneous 
case  of  Re  Banister l  already  referred  to. 


Contract        §  1290.     Where  the  vendor  was  entitled  to  one  un- 

for  assign 

ment  of 

vendor's 


mint  of ""  divided  third  in  a  leasehold  interest  in  certain  collieries, 


share"  an(i  the  purchaser  to  another  undivided  third  under  the 
same  title,  and  the  contract  was  for  an  assignment  of  the 
vendor's  share  and  interest  in  the  collieries  ;  the  contract 
was  held  to  be  for  the  sale  of  the  vendor's  share  and  not 
of  the  land,  and  the  vendor  was  held  not  liable  to  show 
the  lessor's  title.2 
Mislead-  §  1291.  The  vendor  may  generally  by  express  stipu- 
difion.n'  lation,  as  we  have  seen,  entirely  exclude  any  inquiry 
into  his  title.  But  he  will  not  be  allowed  to  fall  back 
upon  such  a  stipulation  in  support  of  a  misleading  con- 
dition of  a  sale ; 3  and  where,  the  contract  containing 
such  a  stipulation,  the  purchaser  at  first  under  a  mistake 
common  to  both  parties  accepted  the  title,  but  on  dis- 
covering the  mistake  objected  to  complete,  it  was  held 
that  his  objection  was  not  precluded  by  the  stipulation.4 
inquiry  §  1292.  Or  the  vendor  may  take  a  middle  course, 
and,  without  excluding,  may  limit  the  inquiry.  He  may, 
for  instance,  exclude  all  objections  in  respect  of  a  parti- 
cular instrument,5  or  all  objections  to  title  earlier  than 
a  certain  deed,6  or  he  may  sell  merely  an  equitable  and 
not  a  legal  estate.7 
The  cases  §  1293.  The  cases  on  the  question  whether  and 
two  cate-  how  far  the  inquiry  into  title  has  been  limited  fall  into 
two  categories;  first,  where  the  stipulations  of  the 
contract  preclude  the  purchaser  from  making  requisi- 
tions upon  or  inquiries  from  the,  vendor  as  to  his  title, — 

1  12  Ch.  D.  131  ;  supra,  §  1166.  °  Taylor  v.  Martindale,  1  Y.  &  C. 

2  Phipps  v.  Child,  3  Drew.  709.  C.  C.  658.    Of.  per  Malins  V.C.  in 

3  Re   Banister,    12    Ch.  D.    131  ;  Harnett  v.  Baker,  L.  R.  20  Eq.  at 
cf.  Harnett  v.  Baker,  L.  R.  20  Eq.  50.  p.  58. 

Distinguish    Blenkhom  v.   Penrose,  ?  Ashworth  v.  Mounsey,  9  Ex.  175 

29  W.  R.  237.  Cf.    Official    Manager    of   Sheemess 

4  Jones  v.  Clifford,  3  Ch.  D.  779.  Waterworks  Co.  v.  Poison,  29  Beay. 

5  Cm-rail   v.  Cattell,  4  M.  &  W.  70,  3  De  G.  F.  &  J.  36. 
734  ;  S.  C.  3  Y.  &  C.  Ex.  413. 
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which  relieves  the  vendor  from  the  necessity  of  comply-  part  v. 
ing  with  or  answering  any  such  requisition  or  inquiry,  — - — — 
but  does  not  prevent  the  purchaser  from  showing,  by 
any  means  in  his  own  power,  that  the  vendor's  title 
is  defective  ;  and  secondly,  cases  in  which  the  stipula- 
tions preclude  the  purchaser,  not  only  from  making  such 
requisitions  upon  and  inquiries  from  the  vendor,  but 
from  making  any  inquiry  or  investigation  about  the  title 
anyAvhere ; — which  may  quite  validly  be  stipulated,  and 
will  generally,  provided  that  the  stipulation  be  clear, 
altogether  preclude  inquiry  and  investigation  for  every 
purpose.1 

8  1294.     Of  the  first  of  these  categories  an  illustra-  Krst 

,  .  category 

tion  may  be  found  in  the  case  of  Darlington  v.  Ilamil-  illus- 
ion,2 where  there  was  a  stipulation  that  the  lessor's  title 
should  not  be  produced,  and  the  purchaser  discovered 
that  the  lessor's  title  was  objectionable  by  reason  of  its 
being  involved  with  the  title  to  other  property,  so  that  the 
purchaser  would  run  the  risk  of  being  ousted  by  reason 
of  a  breach  of  covenant  in  respect  of  other  property  ; 
and  the  Court  accordingly  refused  specific  performance. 

8  1295.  On  the  other  hand,  where  the  condition  Second 
provided  that  the  lessors'  title  should  neither  be  pro- 
duced  nor  inquired  into,3  and  the  purchaser  offered  Acts 
of  Parliament  in  evidence  that  the  lessors  (a  public 
company)  had  no  power  to  grant  leases,  the  objection 
was  held  to  be  precluded.4 

8  1296.     But  conditions  restrictive  of  a  purchaser's  Defect 

*>  _  .    ,  ,  ,  ,  i  discovered. 

Common  Law  rights  are,  as  we  have  seen,5  construed  very  by  pH- 
strictly.     Thus  in  Waddell  v.  Wolfe,6  where  on  a  sale  of  ^out 

1  See  Jones  v.  Clifford,  3  Ch.  D.  4  Hume  v.  Bentley,  5  De  G.  &  Sm. 
at  p_  790_  520.     Spratt  v.  Jeffery  (10  B.  &  C. 

2  Kay,  550.  See,  too,  Shepherd  x.  249),  which  is  at  variance  with  the 
Keatley,  1  Or.  M.  &  R.  117 ;  Geoghegan  distinction  above  stated,  must  now 
v.  Connolly,  8  Ir.  Ch.  R.  598,  604.  be  considered  as  overruled. 

3  See  now  the  Vendor  and  Pur-  5  See  supra,  §  1153  et  seq. 
chaser  Act,  1874,  s.  2  (1)  ;   infra,  6  L.  R.  9  Q.  B.  515.    Cf.  Musgrave 


§  1317. 


v.  McCullagh,  14  Ir.  Ch.  R.  490. 


562 


OF   INCIDENTAL    MATTERS. 


past  v.  leaseholds  held  by  underlease  there  was  a  condition  that 
1     no  requisition  or  inquiry  should  be  made  respecting  the 


ofTi^  title  of  the  lessor,  or  his  superior  landlord,  or  his  right  to 
dor'  grant  the  underlease,  arid  the  purchaser,  in  investigating 
the  title,  discovered  for  himself  that  the  lessor  had  no 
power  to  grant  the  underlease,  it  was  held  that  the  pur- 
chaser was  not  precluded  by  the  condition  from  insisting 
on  the  objection.  The  Court  appears  to  have  considered 
that  the  language  of  the  condition  pointed  only  to  requi- 
sitions and  inquiries  between  vendor  and  purchaser  ;  so 
that  the  case  really  fell  within  the  principle  of  Darling- 
ton v.  Hamilton} 
Defect  §  1297.    Again,  in  Smith  v.  Robinson?  the  defendant 

by  vendor  having  in  1877  agreed  to  purchase  freehold  property, 
umse  "  subject  to  a  condition  that  the  abstract  should  commence 
with  a  deed  dated  in  1867,  and  that  no  earlier  or  other 
title  should  be  required  or  inquired  into  by  the  pur- 
chaser, there  happened  to  be,  among  the  muniments 
handed  to  the  defendant's  solicitor  for  comparison  with 
the  abstract,  a  deed,  of  the  existence  of  which  the  vendor 
was  then  ignorant,  which  threw  grave  doubt  on  the 
title ;  and  it  was  held  that,  the  objection  having  arisen 
not  from  any  requisition  or  inquiry  by  the  purchaser  but 
from  the  vendor's  own  disclosure,  the  condition  did  not 
apply. 
Title  in         8  1298.     Generally,  where  an  estate  is  sold  subject 

accord 

ance  with  to  conditions  of  sale  as  to  title,  the  inquiry  is  whether 
tions!"  a  good  title  is  made  in  accordance  with  such  conditions.3 
instances.  §  1299.  Accordingly,  in  the  case  of  Re  Banister  4 
already  referred  to,  although  the  purchaser  was  relieved 
against  a  misleading  condition,  still,  as  the  conditions 
professed  on  their  face  to  give  only  a  good  holding  title, 
the  reference  was  confined  to  ascertaining  whether  such 
a  title  could  be  made  out.5     So,  again,  where  at  the  time 

1  Kay,  550 ;  supra,  §  1294.  *  12  Ch.  D.  131  ;  supra,  §  1166. 

2  13  Ch.  D.  148.  5  See  too  Smith  v.  Robinson,  13 

3  See  §§  1281, 1337 ;  and  consider  Ch.  D.  148. 
Meyrick  v.  Laws,  34  Beav.  58. 
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of  the  written  contract  (an  open  one)  being  signed,  the   paet  v. 
purchaser  verbally  agreed  to  take  a  limited  title,  and  — : — — 


negociations  went  on  for  a  long  time  upon  that  footing, 
the  Court  at  the  hearing  limited  the  inquiry  as  to  title 
accordingly.1  And  where  A.  contracted  with  B.  for  a 
lease,  B.  knowing  the  purposes  for  which  A.  wanted  the 
house,  and  A.  knowing  that  B.'s  title  was  merely  lease- 
hold, a  reference  was  directed  having  regard  to  the 
covenants  in  the  lease,  and  the  purposes  for  which  the 
premises  were  taken.2 

§  1300.     Generally,  either  vendor  or  purchaser  has  a  Waiver 
right  to  have  the  inquiry  in  question, — the  one  being  right. 
entitled  to  an  opportunity  of  perfecting,  and  the  other 
of  investigating  the  title.     But  there  may  be,  on  the 
part  of  either  of  them,  a  waiver  of  the  right. 

§  1301.  Thus,  if  the  vendor  states  his  title,  and  By  ven- 
conclusively  avers  that  he  can  make  no  other  or  better 
title,  and  the  title  disclosed  is  objected  to  by  the  pur- 
chaser, the  Court  may  decide  without  a  reference ; 3  but 
if  in  such  a  case  the  decision  were  in  favour  of  the  vendor, 
it  seems  that  the  purchaser  would  then  be  entitled  to 
call  for  a  reference. 

8  1302.     But  it  is  with  regard  to  a  waiver  by  the  By  pur- 

>->  °     ,  .  chaser. 

purchaser  that  this  question  more  often  arises  :  for  a 
purchaser  originally  entitled  to  examine  the  vendor's 
title  may  subsequently  waive  that  right,  either  expressly 
or  by  implication  ;  and  this  waiver  may  be  either  as  to 
the  whole  title  or  limited  to  parts  : 4  and  in  case  of  an 
express  waiver,  it  may  be  either  absolute  or  conditional.5 
8  1303.     An  admission  of  title  by  a  defendant  in  his  Express 

«■>  "  waiver. 

1  McMurray  v.  Spicer,  L.  R.  5  Eq.  Omerod  v.   Hardman,  5  Ves.   722, 
528,  explained  in  Jenkins  v.  Hiles,  6  Ves. 

2  Willraham  v.  Livesey,  18  Beav.  654-5.     See  too  Austin  v.  Martin, 
206.     For  form  of  reference  where  29  Beav.  at  p.  535. 

the  vendor  has  a  power  of  sale  with  4  e.g.  Corless  v.  Sparling,  I.  R.  8 

the  consent  of  trustees,  see  Graham  Eq.  335. 

v.  Oliver,  3  Beav.  124.  5  Towiley  v.  Bond,  2  Dr.  &  War. 

3  Rose  v.  Calland,   5    Ves.    186 ;  240,  261. 

o  c  2 
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part  v.  pleading  is  an  express  waiver,  which  excludes  the  right 
— : — —  to  a  reference  of  title :  for  this  purpose  it  is  enough 


if  the  defendant  pleads  belief  that  at  the  time  of  the 

contract  the  plaintiff  had  a  title  ;l  or  even  if,  the  plaintiff 

having  pleaded  the  facts  constituting  his  title,  they  are  not 

denied  (specifically  or  by  necessary  implication),  or  stated 

to  be  not  admitted,  in  the  pleading  of  the  defendant.2 

implied         §  1304.     But  this  waiver,  where  not  express,  must 

be  clearly  implied  from  the  acts  of  the  purchaser.    "The 

Court,"  said  Lord  Eldon,  "  will  at  least  take  care  that, 

where  it  is  contended  that  the  defendant  has  waived  his 

risbt  to  a  reference,  it  shall  be  clear  that  there  was  no 

surprise  upon  him,  and  that  there  has  been  a  full  and 

fair  representation  as  to  the  title  on  the  part  of  the 

plaintiff:"3  and  so  where   the   vendor   relies   on   any 

dealings    in    respect    of    the   abstract   as  a   waiver   of 

objections   to  title,  the  contents  of  the  abstract  must 

raise   the  objection  in  question  clearly  and  explicitly, 

and  not  merely  by  inference  or  notice.4 

Particular      §  1305.     It  is  often  the  case  that   there  is  only  a 

tions."       particular  objection  to  the  title  that  is  of  moment,  and 

it  is  then  frequently  a  question  whether  the  purchaser 

has  not  waived  all  right  to  object  to  it. 

ciassifi-         §  1306.     The  cases  thus  fall  into  three  classes :  (i.) 

the  cases,  those  of  acts  done  by  the  purchaser  after  the  objection 

is  known   to  him,  the   objection  being   in   its   nature 

curable;  (ii.)  those  of  similar  acts  where  the  defect  is 

incurable;  and  (iii.)  those  of  acts  before  the  objection  is 

known  to  the  purchaser.  It  is  evident  that  under  the  last 

we  may  treat  of  the  question  of  a  general  waiver  of  title. 

i.  Where        §  1307.  (i.)     Where  the  defect,  though  known,  is  vet 

tll6  otyJGC" 

tion  is  one  which  it  is,  or  may  be,  in  the  power  of  the  vendor  to 
and^r-  remedy,  acts  which  indicate  an  intention  to  complete 
able-        may  yet  not  amount  to  a  waiver,  because  they  may  be 

1  Phipps  v.  Child,  3  Drew.  709.  Haydon  v.  Bell,  1  Beav.  337. 

2  Ord.  XIX.  r.  17.  *  Blacklow  v.  Laws,  2  Ha.  40. 

3  In  Jenkins  v.  Hiles,  6  Ves.  655  ; 


OF    REFERENCE    OF    TITLE.  565 

done  in  the  faith  and  expectation  that  the  remedy  will  part  v. 

be  applied.      And   a  negociation   about   the   objection : — — 

between  the  parties  after  the  acts  is,  on  this  principle,  an 
evidence  that  it  was  not  waived.1 

§  1308.  (ii.)  But  where  the  defect  is  known  to  the  a.  where 
purchaser,  and  is  in  its  nature  incurable,  there  no  such  and  in- 
expectation  can  arise,  and  much  slighter  acts  will  operate  curable- 
as  indications  of  an  intention  to  waive  the  objection.  So 
where  an  estate,  sold  as  freehold  and  leaseholds  attached, 
turned  out  to  be  nearby  all  leasehold,  and  this  clearly 
appeared  as-  a  defect  which  could  not  be  cured,  and  the 
purchaser  continued  to  treat,  up  to  and  long  after  the 
day  for  concluding  the  purchase,  on  points  of  title 
irrespective  of  this  objection ;  he  was  held  to  have 
waived  it.2  So  where  an  estate  was  subject  as  to  part 
to  a  reservation  of  rights  of  sporting,  which  appeared  on 
the  abstract,  and  which  the  vendor  could  not  cure,  and 
after  the  delivery  of  the  abstract  the  purchaser  took 
possession ;  he  was  held  to  have  waived  his  right  to 
object  to  the  reservation  in  question.3  And  where  the 
invalidity  of  a  fiat  on  which  the  title  depended  was 
known  to  the  purchaser,  his  granting  a  lease  of  the  pro- 
perty was  held  a  waiver.4  Again,  where  the  defect 
alleged  was  an  erroneous  and  misleading  description  of 
the  situation  of  a  house,  but  the  purchaser  had  proceeded 
to  investigate  the  title  after  this  was  known,  he  was 
held  to  have  waived  all  objection  on  the  score  of  mis- 
description.5 

8  1309.     So  with  regard  to  the  contract  itself, — if  contract 
the  defendant  contends  that  it  is  a  nullity,  and,  after  suteist- aS 
having  become  aware  of  the  facts  on  which  he  relies  for ing- 

1  Calcraft  v.  Roebuck,  1  Ves.  Jim.  &  Ayr.  655  ;  Ex  parte  Barrington,  2 

22 1  Mont.  &  Ayr.  245. 

*Fordyce  v.  Ford,  4  Bro.  C.  C.  5  Stanton  v.  Tattersall,!  Sm.&G. 

494  •  S  C  6  Ves.  679.  529-     (Tlle  contract  was>  however, 

»  Burnell  v.  Brown,  U.  &  W.  168.  rescinded  on  another  ground.) 

*  Ex  parte  ftidebotham,   1  Mont. 
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part  v.  this  contention,  has  gone  on  acting  as  though  there  were 
'-^-  a  subsisting  contract,  he  will  he  estopped  from  subse- 


quently taking  the  objection.1 
where  an       §  1310.     Where,  either  by  the  terms  of  the  original 
top™™' contract,  or  by  a  subsequent  arrangement,  it  is  agreed 
slon"         that  the  purchaser  shall  take  possession  and  shall   be 
entitled  to  a  good  title,  no  waiver  is  worked  by  the 
possession,  or  by  any  acts  which  do  not  go  beyond  the 
acts  of  a  person  entrusted  with  the  possession  and  bound 
to  take  care  of  the  estate.     So  where  a  person  purchased 
a  share  in  some  iron- works  to  which  a  good  title  was  to 
be  made  in  about  a  year,  and  it  appeared  to  be  the  inten- 
tion of  both  parties  that  the  purchaser  should  previously 
take  possession  and  act  as  partner,  his  doing  so  was  no 
waiver  of  his  right  to  a  good  title.2 
Possession      §  1311.     In  Burroughs  v.  Oakley  3  the  original  con- 

takenwith  ..  '  ,  ... 

vendor's  tract  was  silent  as  to  possession,  but  possession  having 
consen  .  ^en  ia]ien  j-,y  the  purchaser,  and  both  parties  having  for 
more  than  a  year  subsequently  continued  negociating  as 
to  title,  Plumer  M.E.  concluded  thab  possession  was  pre- 
maturely taken  with  the  consent  of  both  parties,  but 
without  an  intention  of  waiving  the  investigation  of 
title :  and  so  where  a  purchaser  took  possession,  with 
the  vendor's  leave,  pending  an  answer  to  a  requisition 
as  to  the  tenure  of  the  property,  he  was  held  to  have  not 
thereby  waived  the  requisition.4 

§  1312.  (iii.)  Acts  of  ownership  on  the  part  of  a 
purchaser  may  amount,  in  the  contemplation  of  the 
Court,  to  a  declaration  that  he  considers  himself  as  the 
owner  of  the  property,  and  then  they  work  an  accept- 
ance of  title  and  a  waiver  of  all  objections ;  or  secondly, 
such  acts,  though  falling  short  of  this,  may  yet,  by 
changing  the  property  which  is  subject  to  the  vendor's 


iii.  Acts 
of  owner- 
ship. 


1  Flint   v.   Woodin,   9  Ha.  618  ; 
Campbell  v.  Fleming,  1  A.  &  E.  40. 

2  Stevens  v.  Guppy,  3  Russ.  171 ; 
Margravine  of  Anspach  v.  Noel,  1 


Mad.  310,  315. 

3  3  Sw.  159. 

4  Twrquand  v. 
1074. 


Rhodes,  16  "W.  E. 
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lien,  affect  that  security,  and  therefore  furnish  a  motive  pabt  v. 

to  the  Court  to  order  the  payment  into  Court  of  the : — '— 

purchase-money. 1 

§  1313.     It  is  obvious  that,  for  acts  to  amount  to  the  Such  acts 
waiver  of  an  objection  before  it  is  known,  they  must  belong6 
very  strong  and  distinct,2 — such  acts,  in  short,  as  are^tdl8' 
equivalent  to  a  declaration  by  the  purchaser  that  he  has 
taken  the  estate  at  all  possible  risks,  and  considers  him- 
self as  the  absolute  and  unconditional  owner  of  it,  and 
so  preclude  any  investigation  of  title  at  all.     Therefore 
in  a  case  where  the  objections  were  not  known,  the 
stubbing  up  of  an  osier-bed  and  filling  up  a  pond,  though 
held  to  justify  an  order  for  payment  of  the  purchase- 
money  into  Court,  and  for  a  receiver,  were  not  held  to 
amount  to  a  waiver  of  title.3 

§  1314.  Leaving  the  abstract  unobjected  to  for  two  Acts 
years,  altering  the  property,  letting  it,  and  apologizing  ing  to 
for  not  paying  the  purchase -money,  which  was  of  course  waiver- 
only  payable  if  the  title  was  accepted,  have  been  con- 
sidered strong  acts  of  waiver.4  And  where  the  purchaser 
was  in  possession  twenty  years,  and,  after  making  frivo- 
lous objections  and  refusing  any  further  explanation  of 
them,  still  continued  in  possession,  the  right  to  inves- 
tigate title  was  held  to  have  been  waived.5  The  like 
was  held  in  a  case  where  a  purchaser  continued  twenty- 
six  years  in  possession  after  his  requisitions  <ff  title  were 
sent  in,  and  had  paid  a  considerable  part  of  his  pur- 
chase-money, and  made  alterations.6  In  another  case, 
Lord  Eomilly  M.E.  expressed  an  opinion  that  the  pur- 
chaser, having  retained  the  abstract  for  five  months  and 
made  no  objections  to  the  title,  but  simply  got  the  vendor 

1  Cutler  v.  Simons,  2  Mer.  103.  1  Mad.  310. 

2  Dixon  v.  Astky,  1  Mer.  133.  °  Sail  v.  Lava;  3  Y.  &  C.  Ex. 

3  Osborne  v.  Harvey,  1  Y.   &   C.       191. 

C.  C.  116;  Small  v.  Attwood,  You.  6  Wallis  v.  Wooclyear,  2  Jur.  N.  S. 

506i  '  179  (Wood  V.C.).    See  too  Bown  v. 

4  Margravine  of  Awpach  v.  Noel,      Stenson,  24  Beav.  631. 
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part  v.  to  verify  the  abstract  with  the  title-deeds,  had  thereby 
'-^—  waived  all  objections  as  to  title.1  And  where  the  pur- 
chasers of  a  leasehold  interest,  after  investigating  and 
accepting  the  vendor's  title,  delayed  completion  on  the 
ground  that  they  had  since  discovered  an  ancient  lease, 
which  they  suggested  (but  did  not  attempt  to  prove) 
would  override  the  vendor's  interest ;  they  were  held  to 
have  lost  the  right  to  make  any  inquiry  on  the  subject.2 
Waiver  §  1315.  The  right  of  investigation  may  sometimes 
(/sub-1106  be  waived  by  the  silence  of  a  subsequent  contract  con- 
contract,  cerning  it.  Thus  where,  by  a  contract  for  the  sale  of  an 
estate,  the  purchaser  was  entitled  to  evidence  that  the 
buildings  were  not  on  the  copyhold  part  of  the  property, 
which,  except  to  that  extent,  the  vendor  was  not  to  be 
called  on  to  distinguish  from  the  freehold  ;  the  purchaser 
asked  for  evidence  of  the  identity  of  the  parcels  in  the 
abstract  with  the  estate  sold  :  subsequently,  by  a  supple- 
mental contract,  the  purchaser  accepted  the  title,  subject 
to  the  production  of  a  declaration  of  the  identity  of  the 
parcels  in  the  deeds  and  the  lands  sold, — which  was  pro- 
duced and  approved  on  the  purchaser's  behalf:  and  he 
subsequently  objected  that  the  buildings  were  on  the 
copyhold  part  of  the  estate  :  it  was  held  that  this  term 
of  the  original  contract  had  been  waived  by  the  silence 
on  that  head  of  the  supplemental  one.3 
Acts  not  1316.  On  the  other  hand,  the  mere  acquiescence  of 
both  parties  in  not  enforcing  the  completion  of  the  con- 
tract,* the  continuing  a  treaty  and  at  the  same  time 
insisting  on  the  objection,5  and  the  approval  of  the  title 
by  the  purchaser's  Counsel,6  have  all  been  held  insufficient 


1  Pegg  v.  Wisden,  16  Beav.  239.  232. 

2  Corbett  v.  The  Commissioners  of  6  Knatchbullv.  Grueber,  IMad.  153. 
Her  Majesty's  Works  <t-c,  16  W.  R.  6  JDeverell  v.  Lord  Bolton,  18  Ves. 
889.  505.      Distinguish  Corbett   v.   The 

3  Dawson  v.  Brinckman,  3  De  G.  Commissioners  of  Her  Majesty's  Works 
&  Sm.  376  ;  S.  C.  3  Mac.  &  G.  53.  &e.,  16  W.  R.  889. 

4  Blachford  v.  Kirkpatrick,  6  Beav. 
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to  waive  the  purchaser's  right  to  investigate  the  title  of  part  v. 
the  vendor.  — : — — 


§  1317.  By  the  Vendor  and  Purchaser  Act,  1874,  Waiver  of 
s.  2  (l)  it  is  enacted  that  (subject  to  any  stipulation  to  utie. 
the  contrary  in  the  contract)  under  a  contract  to  grant 
or  assign  a  term  of  years,  whether  derived  or  to  be  de- 
rived out  of  a  freehold  or  leasehold  estate,  the  intended 
lessee  or  assign  shall  not  be  entitled  to  call  for  the  title 
to  the  freehold.  But  in  cases  where  the  purchaser  of 
a  lease  still  has  a  right  to  inquire  into  the  title  of  the 
lessor,  conduct  may  waive  that  right  which  does  not 
waive  the  right  as  to  the  title  of  the  lessee. 

§  1318.  So  where  B.  contracted  with  A.  to  take  an  instances, 
assignment  of  a  lease  when  executed,  and  inspected  the 
lease  and  the  assignment  of  it  to  A.,  and  subsequently 
directed  A.  to  cause  an  assignment  to  himself  to  be 
endorsed  totidem  verbis,  he  was  held  to  be  precluded 
from  calling  for  the  lessor's  title.1  Again,  where  a  pur- 
chaser, after  transmission  to  him  of  the  original  lease, 
prepared  a  draft  assignment,  and  made  various  obj  ections 
as  to  repairs  and  other  matters,  but  did  not  require  the 
production  of  the  lessor's  title,  it  seems  that  he  would 
have  been  held  to  have  waived  the  right,  but  the  point 
was  not  decided.2  And  in  a  case  which  came  before 
Lord  Cranworth,  he,  affirming  a  decision  of  Stuart  V.C., 
held  that  joining  in  a  valuation,  advertising  the  pro- 
perty to  be  disposed  of,  and  other  like  acts  on  the  part 
of  the  lessee,  which  implied  that  nothing  remained  to 
be  done  but  the  execution  of  the  lease,  amounted  to  a 
waiver  of  his  right  to  call  for  the  lessor's  title.3 

§  1319.     In  analogy  with  the  distinction  established  Contract 
by  the  above  cases  on  conditions  of  sale  as  to  the  lessor's  f0°rCed," 


1  Smith    v.   Capron,  7    Ha.   185,  &  G.  665,  which  see  for  the  form  of 
jgg  a  declaration  that  the  right  to  call 

2  Clive  v.  Beaumont,  1  De  Q.  &  for  the  lessor's  title  has  been  waived. 
Sm.  397.  See  a*s0  Ogilme  v.  Foljambe,  3  Mer. 

3  Simpson  v.  Sadd,  4  De  G.  M.  66. 
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Part  v.  title,  it  is  established  that  acts  may  amount  to  a  waiver 

— 'r^~  of  a  right  to  investigate  the  title,  and  yet  not  compel  the 

standing    purchaser  to  take  it,  if  it  come  out  collaterally  that  the 

waiver.     ven(j01,  }ias  no  title.     Thus,  in  Warren  v.  Richardson,1  the 

purchaser  of  a  leasehold  interest  had  done  acts  which  the 

Court,  at  the  hearing,  held  to  be  a  waiver  of  the  right  to 

investigate  the  title ;  but  it  appearing  on  the  report  of 

the  Master,  to  whom  it  was  referred  to  settle  the  lease 

and  to  state  any  special  circumstances,  that  the  vendor 

held  this  together  with  other  leasehold  property  under 

one  lease,  and  subject  to  one  proviso  for  re-entry,  so  that 

the  vendor,  who  was  plaintiff,  could  not  make  a  good 

title  ;  the  Court  refused  to  enforce  the  completion  of  the 

contract  on  the  defendant. 

Defect  8  1320.     Where  the  purchaser,  having  discovered  a 

cured.  .  •  . 

by  pur-     material  defect  in  the  title  in  the  course  of  his  investiga- 
ownaot.    tion  of  it,  gave  notice  to  determine  the  contract,  and 
immediately  afterwards  bought  up  the  interest  which  had 
constituted  his  objection,  it  was  held  that,  having  thus 
by  his  own  voluntary  act  cured  the  defect,  he  could  not 
avail  himself  of  this  purchase  for  the  purpose  of  destroy- 
ing the  original  contract ;  and  specific  performance  was 
decreed  against  him.2 
Pleading        §  1321.     With  regard  to  the  proper  mode  of  pleading 
that  the  right  to  investigate  the  title  has  been  waived,  it 
was  decided  by  Knight  Bruce  (then  V.C.)  in  Clive  v.  Beau- 
mont,3 that  it  was  not  enough  for  the  party  relying  on  such 
waiver  to  allege  facts  from  which  it  is  a  legal  inference ; 
but  that  he  must  allege  the  facts  and  that  there  had  thereby 
been  such  waiver.  And  this  seems  to  be  the  proper  course 
under  the  present  practice  of  the  High  Court.4 
Eeference,      §  1322.     With  regard  to  the  stage  of  the  proceedings 
stage        at  which  the  reference  of  title  may  be  obtained,  it  will 

directed. 

1  You.  1.  Gaston  v.  Frankum,  2  De  G.  &  Sm. 

2  Mwrrdl  v.  Goodyewr,  1  De  G.  F.  561.    Cf.  Hughes  v.  Jones,  3  De  G. 
&  J.  432.  F.  &  J.  at  pp.  316-7. 

3  1  De  G.  &  Sm.  397.     See  too  4  Ord.  XIX.  r.  18. 
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be  convenient  briefly  to  refer  to  the  former  practice  of  pAbt  v. 
the  Court  of  Chancery,  inasmuch  as  the  principles  upon    Ch' 1V" 
which  that  practice  was  based  will  no  doubt  continue  to 
be  observed  by  the  High  Court,  so  far  as  they  are  applic- 
able to  the  present  procedure. 

§  1323.  The  inquiry  as  to  title  might  be  directed  Practice 
by  the  Court  of  Chancery,  court  of 

Chancery. 

(i.)  At  the  hearing  : 

(ii.)  On  motion  before  the  hearing  but  after  answer  : 

(iii.)  On  motion  before  answer. 

The  practice  of  allowing  this  inquiry  to  be  directed  on 
motion  was  introduced  by  Lord  Thurlow.1 

§  1324.      (i.)  Where  an  inquiry  as  to  title  alone  was  i-  At  the 
directed  at  the  hearing,  it  was  taken  as  excluding  all 
other  questions  but  that  of  title,  so  that  the  Court  would 
not,  on  further  consideration,  enter  into  any  other  ques- 
tion set  up  as  a  defence  by  the  answer.2 

§  1325.  (ii.)  The  inquiry  might  be  directed  before  ii.  On 
the  hearing  where,  the  defendant  having  answered,  there  after 
Avas  no  other  question  on  the  record  but  that  of  title,  or  ^nswor- 

^  ,  ,  Questions 

Avhere,  there  being  some  other  question,  the  objection  on  of  title 
that  score  was  removed  by  consent.3 

§  1326.     Where  other  questions  were  raised,  but  the  other 

j  questions 

Court,  on  looking  into  the  defendant  s  answer,  saw  that  frivolous. 
they  were  merely  frivolous  and  entirely    unworthy  of 
argument,  it  would  treat  them  as  no  questions  at  all,  and 
direct  the  inquiry  as  if  they  had  not  been  raised.4 

§  1327.  Unless,  however,  the  other  questions  raised  inquiry 
by  the  answer  were  merely  frivolous,  even  though  the  hearing 
defendant's  contention  might  be  such  as  the  Court  judged  gence." 

1  1  Sw.  551  n.  ;  Anon.  v.  Skelton,  1  Baton  v.  Rogers,  IV.    &  B.    351  ; 
V.  &  B.  517  ;  Eldridge  v.  Porter,  14  Moss    v.    Mattheivs,    3    Ves.    279  ; 
Ves.  139  ;  Cons.  Ord.  XX.  See  also  Wright  v.  Bond,  11  Ves.  39. 
Briscoe  v.  Brett,  2  V.  &  B..377.  4  Withy  v.  Cottle,  T.   &  R.  78  ; 

2  Le  Grand  v.  Whitehead,  1  Russ.  Boehm  v.    Wood,  1  J.  &  W.   419  ; 
309;  cf.  Hood-v.Oglander,34cBea.v.513.  Boxjes  v.  Liddell,  1  Y.  &  C.  C.  C. 

3  Blyth  v.  Elmhirst,  1  V.  &  B.  1  ;  133  ;  Wood  v.  Machu,  5  Ha.  158. 
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part  v.  unlikely  to  succeed,  an  inquiry  before  the  hearing, — 
— : — —  which  was  in  one  case  described  by  Leach  V.C.  as  "  in  its 


nature  an  extraordinary  indulgence  to  the  plaintiff,  out  of 
the  common  course  of  proceeding,"  ' — was  not  granted.2 
Reference      §  1328.     Accordingly,   such  references  were  refused 
hearing     in   the  following  cases : — where  there  was  a  claim  for 
refused.     compensati0n,3  even  though  the  defendant  submitted  to 
complete  his  contract ;  4  where  a  purchaser  insisted  on 
laches  as  a  defence ; 5  where  there  was  a  question  as  to 
the  production  of  a  lessor's  title  ; 6  and  where  there  was 
a  question  whether  there  was  any  subsisting   contract.7 
"  The  rule  is  quite  obstinate,"  said  Lord  Eldon  in  the 
last-cited  case,  "that  a  reference  of  title  cannot  be  had 
except  in  a  case  where  there  is  no  question  but  of  title  ; 
and  this  must  be  the  rule  ;  for  otherwise,  we  should  fall 
into  the  absurdity  of  having  the  Master's  report  upon  a 
title,  and  a  subsequent  decision  that  there  is  no  subsist- 
ing agreement."  8 
What  are       §  1329.     By  questions  of  title  are  meant  those  which 
of'titie.116  can  only  become  properly   the  subject  of  adjudication 
upon  the  investigation  of  the  title,  although  they  may 
not  arise  on  the  abstract  taken  by  itself :  so  that  where, 
the  validity  of  the  conditions  of  sale  being  admitted,  the 
question  was  as  to  the  application  of  them,  the  question 
was  held  to  be  one  of  title.9 
Questions       §  1330.     Where  the  circumstances  were  such  as,  on 
for  the      the  principle  already  stated,  to  justify  this  inquiry  on 
"canng.    motionj  fl^  (jourt  0f  Chancery  would  make  it  on  such  an 
application,  even  though  the  question  in  dispute  might 
be  one  which  could  be  conveniently  disposed  of  at  the 
hearing  without  a  reference.10 


o 


1  Gordon  v.  Ball,  1  S.  &  S.  at  p.  5  Blyth  v.  Elmhirst,  1  V.  &  B.  1. 
180.  6  Gompertz  v.  Anon.,  12  Ves.  17. 

2  Withy  v.  Cottle,  1  S.  &  S.  174  ;  ~>  Morgan  v.  Shaw,  2  Mer.  138. 
Gordon  v.  Ball,  1  S.  &  S.  178  ;  Port-  s  2  Mer.  at  p.  140. 

man  v.  Mill,  2  Euss.  570.  »  Wood  v.  Machu,  5  Ha.  158,  161 

3  Paton  v.  Rogers,  1  V.  &  B.  351.  10  Curling  v.  Flight,  5  Ha.  at  p. 

4  Lowe  v.  Manners,  1  Mer.  19.  248. 
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§  1331.     In  one  case,  where  the  defendants  by  their  part  v. 
answer  set  up  inability  on  the  part  of  the  plaintiff  to  -~- 
make  a  title,  and  further  that  he  had  not  done  so  within  by°pur- 
a  period  specified  by  the  contract  for  that  purpose,  and  f^^_ 
had  also  delivered  a  notice  to  rescind  the  contract,  Turner  dant 
and  Knight  Bruce  L.JJ.,  affirming  the  decision  of  Stuart 
V.C.,  held  that  the  defendants  were  not  entitled  to  move, 
before  the  hearing,  for  a  reference  as  to  title  according  to 
the  contract,  and  when  first  shown,  without  prejudice  to 
any  question  in  the  cause.  Turner  L.J.  expressed  a  doubt 
whether  defendants  could  ever  so  move  successfully.1 

§  1332.  (iii.)  An  inquiry  as  to  title  might  also  be  m,  Befer- 
made  on  motion  before  answer,  where  the  vendor,  being  before 
plaintiff,  undertook  to  do  all  such  acts  for  the  purpose  of answer- 
executing  what  the  Court  should  think  right,  as  if  the 
answer  had  been  put  in,2  and  it  being  admitted  at  the 
bar  that  there  was  no  other  question  than  that  of  title.3 
Where  such  an  admission  was  not  made,  the  motion  was 
refused.4  Nevertheless  in  one  case  Shadwell  V.C.  held 
that,  after  such  a  reference,  the  defendant  might  by  his 
answer,  which  was  called  for  by  the  plaintiff,  make  any 
defence  he  pleased,  and  was  not  confined  to  the  question 
of  title.5  "  It  does  not  appear,"  said  the  Vice  Chancellor, 
"  on  the  face  of  the  order  of  reference,  that  the  defendant 
did  not  object  to  the  order  being  made,  or  that  he  said  that 
there  was  no  objection  to  a  specific  performance,  except  the 
objection  as  to  title."  6  It  would  seem  from  this  that  the 
order  should  have  been  prefaced  with  such  a  declaration. 

§  1333.     In  the  case  of  Phillipson  v.  Gibbon,1  the  where 

propriety   of  the   vendor    taking   the   earliest   possible  ought  to 

opportunity  of  obtaining  the  reference,  where  only  title  Prefer- 
ence. 

1  Beed  v.  Don  Pedro  North  Del      at  p.  372. 

Bey  Gold  Mining  Co.,  Limited,  3  De  4  Matthews  v.  Dana,  3  Mer.  470. 

G.  J.  &  S.  593,  595.  s  Emery  v.  Pickering,  13  Sim.  583. 

2  Balmanno  v.  Lumley,  1  V.  &  B.  6  13  Sim.  at  p.  584. 
224.  '  L.  R.  6  Oh.  428. 

3  See  per  Lord  Eldon  in  1  Mer. 
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paet  v.  is  in  question,  was  plainly  intimated  by  James  L.J.    "  In 


— '- — —  almost  every  case,"  said  his  Lordship,  "  it  is  the  duty  of 
a  vendor,  where  there  is  no  question  but  that  of  title 
between  him  and  the  purchaser,  to  avail  himself  of  the 
opportunity  of  having  an  immediate  reference  as  to  title 
and  so  saving  the  multiplication  of  unnecessary  costs."  ' 
The  §  1334.     The  inquiry  as  to  title  is  now,  it  is  con- 

praotioe.  ceived,  obtainable  either  under  Ord.  XXXIII.,  which 
provides  that  "  The  Court  or  a  Judge  may,  at  any  stage 2 
of  the  proceedings  in  a  cause  or  matter,  direct  any 
necessary  inquiries  or  accounts  to  be  taken,  notwith- 
standing that  it  may  appear  that  there  is  some  special  or 
further  relief  sought  for,  or  some  special  issue  to  be  tried, 
as  to  which  it  may  be  proper  that  the  cause  or  matter 
should  proceed  in  the  ordinary  manner  ;  "  3  or,  in  an  ap- 
propriate case,  under  the  1 1th  rule  of  Order  XL.,  pro- 
viding that  "  Any  party  to  an  action  may,  at  any  stage 
thereof,  apply  to  the  Court  or  a  Judge  for  such  order  as 
he  may,  upon  any  admissions  4  of  fact  in  the  pleadings, 
be  entitled  to,  without  waiting  for  the  determination  of 
any  other  question  between  the  parties.  .  .  .  Any  such 
application  may  be  made  by  motion,  so  soon  as  the  right 
of  the  party  applying  to  the  relief  claimed  has  appeared 
from  the  pleadings.  The  Court  or  a  Judge  may,  on  any 
such  application,  give  such  relief,  subject  to  such  terms, 
if  any,  as  such  Court  or  Judge  may  think  fit."  5 
inquiries  §  1335.  The  order  for  reference  is  not  strictly  confined 
matters  to  an  inquiry  whether  a  good  title  can  be  made,  but  may 
with  title.  extend  to  everything  that  appears  to  be  connected  with 
the  title.6     It  should  therefore  include  an  inquiry  as  to 

1  L.  K.  6  Ch.  at  p.  435.  a  discretion  as  to  making  or  refusing 

2  For  form  of  judgment  where  the  an  order  under  this  rule.     Mellorv. 
inquiry  is  directed,  see  Seton,  1297.  Sidebottom,  5  Ch.  D.  343  (C.  A.). 

3  Compare  Consol.  Ord.  XX.,  and  c  Jennings  v.  Hopton,  1-Mad.  211 ; 
see  Ord.  I.  r.  3:  also  Ord.  XXXVI.  r.  6.  Bennett  v.  Iiees,  1  Ke.  at  p.  408  ; 

4  See  Symonds  v.  Jenkins,  24  W.  Enraght  v.  Fitzgerald,  2  Dr.  &  War. 
R-  512.  43.     See  too  Gedye  v.  Commissioners 

5  The  Judge  of  first  instance  has  of  Public  Works,  16  W.  R.  1106. 
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the  time  at  which  a  good  title  was  shown,1  unless  for  paet  v. 

-i  i       •  11  Ch-iv- 

some  reason  stated  at  the  time — e.g.,  that  the  contract 


When 

itself,2  or  the  plaintiff's  right  to  specific  performance,3  g0o<i 
has  been  disputed — and  by  the  express  direction  of  the  sn0wn. 
Court,  this  inquiry  is  omitted.4     As  this  inquiry,  if  to  be 
made  at  all,  should  be  directed  at  the  original  reference, 
the  Court  has  refused  to   direct  it  subsequently  on  a 
second  motion.5 

§  1336.  On  the  same  principle,  the  inquiry  may  other 
extend  to  whether  it  appeared  by  the  abstract  that  a 
good  title  could  be  made  : 6  and  on  the  like  ground,  an 
inquiry  was  in  one  case  added  whether  the  defendant 
objected  at  any  time  to  the  want  of  evidence  as  to  the 
identity  of  the  premises ;  but  an  inquiry  whether  the 
abstract  was  perfect,  and  if  deficient,  in  what  respects,  and 
Avhether  it  was  ever  perfected,  was  considered  to  be  not 
so  connected  with  the  title  as  to  be  added  to  the  reference.7 

§  1337.     The  inquiry-may  be  limited  in  any  manner  inquiry 
appropriate  to  the  circumstances  of  the  particular  case,  as, 
for  instance,  by  directing  that  regard  is  to  be  had  to,  or 
that  the  inquiry  is  to  be  made  subject  to,  specified  requi- 
sitions or  declarations.8 

8  1338.     In  Harnett  v.   Baker,9  the  Court   (Malins  Harnett 
V.C.),  having  come  to  the  conclusion  that  a  condition  of  v' 
sale  restrictive  of  the  title  was  not  binding  on  the  pur- 
chaser, on  the  ground  that  it  was  founded  on  an  erro- 
neous statement  of  facts  which  the  vendor  was  bound 
to  know  was  erroneous,  held  that  the  vendor  (plaintiff) 

1  Seton,  1297,  1303.    See  Foxlowe  5  Hyde  v.  Wroughton,  3  Mad.  279. 
v.  Amcoats,  3  Beav.  496.  °  Wright  v.  Bond,  11  Ves.    39  ; 

2  Gibbins  v.  North-Eastern  Metro-  Horniblow  v.  Shirley,  Seton,  1298; 
politan  Asylum  District,  11  Beav.  1  ;  Jennings  v.  Hopton,  1  Mad.  211. 
Morris  v.  Wilson,  5  Jur.  N.  S.  168.  '  Bennett    v.    Bees,    1    Ke.    405, 

3  Potter  v.  Crossley,  5  W.  R.  35.  408-9. 

<  Bennett  v.  Bees,  1  Ke.  at  p.  409.  8  Saul  v.    Bolton,    Seton,    1297  ; 

The  old  practice  on  this  point  was  Remnant  v.  Holt,  id.  1298  ;  Hume  v. 

somewhat  variable.    Moss  v.  Mat-  PococJc,  L.  R.  1  Eq.  423,  431,  1  Ch. 

thews  3  Ves.  279  ;  Gibson  v.  Glarke,  379  ;  and  supra,  §§  1298,  1299. 

2V.&B.  103.  »  L.  R.  20  Eq.  50,  58. 
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Pabt  V, 
Ch.  iv. 

When  the 
title  may 
bo  made 
out. 


Time 
allowed 
for  com- 
pletion of 
title. 


Where 
vendor 
plaintiff. 


Time  not 
allowed. 


must  either  take  an  open  reference  of  title  (which  he 
refused),  or  have  his  bill  dismissed  with  costs. 

§  1339.  The  inquiry  is  whether  the  vendor  can  make 
a  good  title,  not  whether  he  could  do  so  at  the  elate  of 
the  contract ;  and  therefore,  when  once  the  inquiry  has 
been  directed,1  he  may  make  out  his  title  at  any  time  before 
the  certificate,  and  if  he  can  do  so  he  will  be  entitled  to  a 
judgment  or  order  in  his  favour.2  at  least  where  there  has 
been  no  unreasonable  delay,  and  time  is  not  material.3 

§  1340.  The  Court  of  Chancery  often  allowed  time 
for  the  completion  of  the  title :  in  an  old  case  it  more 
than  once  allowed  the  vendor  time  to  get  an  Act  of 
Parliament ; 4  and  where  upon  the  face  of  the  contract 
it  appeared  that  there  was  a  difficulty  in  the  plaintiff's 
title,  Lord  Hatherley  (then  Wood  V.C.)  refused  on 
demurrer  to  stop  a  suit  for  specific  performance,  on  the 
ground  that  the  Act  of  Parliament  contemplated  had  not 
been  obtained.5  So,  in  another  case,  the  Court  allowed 
the  vendor  time  to  procure  a  small  part  of  the  estate  ; 6 
and,  in  another  case,  allowed  a  limited  time  to  procure 
the  concurrence  of  an  assignee  in  insolvency.7 

§  1341.  The  Court  grants  indulgence  in  point  of 
time  for  getting  over  any  difficulties  in  matters  of  con- 
veyance, as  much  where  the  vendor  is  the  plaintiff,  as 
where  the  proceedings  are  instituted  by  the  purchaser.8 

§  1342.     But  this   indulgence   will  not  be  granted 


1  Questions  as  to  time  and  delay- 
may,  it  is  conceived,  he  properly 
raised  on  the  application  for  the 
inquiry. 

2  Bennet  College  v.  Carey,  3  Bro. 
C.  C.  390  ;  per  Lord  Eldon  in  Jen- 
kins v.  Hiles,  6  Ves.  at  p.  655,  and 
in  Seton  v.  Slade,  7  Ves.  at  p.  279  ; 
IVynn  v.  Morgan,  7  Ves.  202  ;  Mort- 
lock  v.  Buller,  10  Ves.  292,  315  ; 
Vancouver  v.  Bliss,  11  Ves.  458. 

3  Langford  v.  Pitt,  2  P.  Wms. 
629. 


4  Lord  Stourton  v.  Meers,  cited  2 
P.  Wms.  630.  See  also  Lord  Bray- 
broke  v.  Inskip,  8  Ves.  417,  436  ; 
Coffin  v.  Cooper,  14  Ves.  205. 

5  Devenish  v.  Brown,  26  L.  J.  Ch. 
23. 

6  Chamberlain  v.  Lee,  10  Sim.  444. 

7  Sidelotham  v.  Barrington,  4 
Beav.  110.  See  too  on  this  point, 
Re  Banister,  12  Ch.  D.  at  p.  145. 

8  Duke  of  Beaufort  v.  Glynn,  3 
Sm.  &  G.  213. 
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where   the    defect  to  be  remedied  was  known  to   the  party. 

vendor  or  his  agent,  and  was  concealed  from  the  pur ----- 

chaser ; l  nor  Avhere  there  has  been  great  delay,  and 
there  is  no  probable  chance  of  the  difficulty  being  got 
over  in  a  short  time;2  so  that  a  purchaser  under  the 
Court  would  be  discharged  if  it  appeared  requisite  to  his 
title  that  an  account  should  first  be  taken  in  an  action 
to  be  instituted,3  or  that  an  action  should  be  instituted 
to  try  "whether  certain  devisees  were  trustees  for  the 
seller  or  not.4 

§  1343.  Nor  will  the  Court  grant  additional  time  oh  title 
where  the  vendor  proposes,  not  to  cure  a  defect  in  the  new  title, 
title  which  he  had  at  the  sale,  or  to  produce  fresh  evi- 
dence in  support  of  it,  but  to  get  an  entirely  new  title  : 
for  the  Court  will  not  force  a  buyer  to  take  an  estate 
from  a  vendor  who  is  neither  owner  of  it,  nor  possessed 
of  the  power  by  the  ordinary  course  of  legal  proceedings 
to  make  himself  so  ; 5  for  it  is  not  the  purpose  of  the 
Court  to  enable  one  man  to  sell  another  man's  estate.6 
As  to  this  point,  it  was  in  one  case  decided  that  a  title 
from  possession  defeasible  by  the  Crown  on  account  of 
the  alienage  of  the  original  owner,  cured  by  a  grant 
from  the  Crown  whilst  the  question  was  in  the  Master's 
office,  was  the  same  title,  and  the  purchaser  was  com- 
pelled to  take  it.7  And  the  fact  that  the  vendor  may 
have  had  no  title  to  a  small  part  of  the  estate  at  the 
time '  of  sale,  and  subsequently  purchases  it,  will  not 
make  the  title  a  new  one  within  this  rule.8 

8  1344.     But  even  where  the  vendor  has  no  title  at  Aequies- 

cghcg  of 

all  at  the  time  of  sale,  so  that  the  purchaser  may  with-  purchaser. 

1  Dalby  v.    Fallen,   3    Sim.    29  ;       2  Moll.  561. 

S.  C.  1  R.  &  My.  296.  °  Chamberlain    v.   Lee,    10    Sim. 

2  Fraser  v.  Wood,  8  Beav.  339.  444. 

3  Magennis  v.  Fallon,  2  Moll.  561.  7  Eystun  v.   Simmons,  1  Y.  &  C. 
1  Noel  v.  Hoy,  St.  Leon.  Vend.  C.  C.  608. 

9qo  8  Chamberlain    v.    Lee,    10    Sim. 

5  Tendring  v.  London,  2  Eq.  fas.      444. 
Abr.  680.1)1.  9  :  Magennis  v.  Fallon, 
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part  v.  draw  if  he  choose,  yet,  if  he  acquiesce  in  steps  taken  by 

— ^—  the  vendor  to  get  in  the  estate,  he  will  thereby  have 
waived  the  want  of  mutuality,  and  be  bound  to  accept 
the  title,  if  made  out  at  the  trial  or  other  necessary  time.1 

inquiry,         §  1345.     The  inquiry  as  to  title  takes  place  in  the 

'  chambers  of  the  Judge,  and  the  result  is  embodied  in  a 

certificate  of  his  chief  clerk,  which,  when  approved  by 

the  Judge,  is  signed  by  him,  and  filed  in  the  central 

office  of  the  Court.2 

Evidence.  §  1346.  Evidence  by  affidavit  of  matters  of  fact 
material  to  the  title  is  admissible  under  a  reference  of 
title.3  Accordingly  where,  under  such  a  reference,  after 
the  conveyancing  Counsel  had  given  his  opinion  in  favour 
of  the  title,  but  before  the  certificate  had  been  actually 
signed,  a  very  serious  defect  of  title,  not  in  any  way 
disclosed  or  raised  by  the  abstract,  was  discovered  by 
the  purchaser's  inspecting  the  property,  evidence  of  the 
matters  so  discovered  was  admitted.4 

Vendor  8  1347.     Whatever  can  be  done  in  Chambers  upon  a 

and  Pur-  °  x 

chaser  reference  as  to  title  under  a  judgment  where  the  contract  is 
s.  9.'  '  established,  can  be  done  upon  proceedings  under  the  ninth 
section  of  the  Vendor  and  Purchaser  Act,  1874,  already 
referred  to.5  That  Act  enables  the  parties  in  such  cases 
to  dispense  with  the  formal  pleadings  of  an  action,  and 
at  once  to  put  themselves  in  Chambers  in  exactly  the 
same  position  in  which  they  would  have  been,  and  with 
all  the  rights  which  they  would  have  had,  under  the  old 
form  of  decree.6 

fe°rMc°ate      §  1348,     The  certificate  should,  it  seems,  be  on.  the 

1  Hoggart  v.  Scott,   1  R.  &  My.      at  p.  176. 

293  ;  Salisbury  v.  Hatcher,  2  Y.  &  C.  2  Re  Burmighs,  Lynn,  and  Sexton, 

C.  C.  54.  See  supra,  §§  447, 448,  and  5  Oh.  D.  at  p.  603. 

Murrell  v.  Goodyear,  1  De  G.  P.  &  J.  4  Phillipson  v.  Gibbon,  L.  R.  6  Cli. 

432.  428. 

2  Dart,  Vend.    (5th    ed.)    1099  ;  5  Supra,  §  1106. 

Ord.  LXa.     As  to  objecting  to  the  6  Re  Burroughs,  Lynn,  and  Sexton, 

certificate  before  it  is  signed  by  the      5  Ch.  D.  at  p.  604, 
Judge,  see  Parr  v.  Lovegrove,  4  Drew, 
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fact  of  title  aye  or  no  :  and  accordingly  it  is  improper  to   part  v. 
certify  that  a  defendant  with  the  concurrence  of  a  third  -  -  -'  - 
party  could  make  a  good  title,1  or  that  he  could  do  so 
subject  to  the  performance  of  certain  conditions ; 2  but 
where  the  certificate  is  against  the  title,  it  should  state 
the  precise  points  in  which  it  is  defective.3 

§  1349.     If  any  party  is  dissatisfied  with  the  certifi-  Certifi- 
cate as  filed,  he  must  apply  (by  summons  or  motion)  to  objected 
discharge  or  vary  it  within   eight  clear  days  from  the t0' 
filing ;    otherwise,    at   the    expiration    of  that   time    it 
becomes  binding  on  all  the  parties  to  the  proceedings, 
and  will  not  afterwards  be  opened  except  upon  special 
grounds.* 

S  1350.     If  the  certificate  is  in  favour  of  the  title,  Certm- 

.  ca.te  in 

and  either  no  application  to  discharge  or  vary  it  is  made,  favour 

or  such  application  fails,  specific  performance  will  gene-  title!6 

rally  be  ordered  at  the  hearing  (original  or  on  further 

consideration,    according    to    the    stage    at   which   the 

reference  was  directed,)  of  the  action.5     After  such  an 

application  has  failed,  it  seems  that  no  other  objection  to 

the  title  can  be  made.6 

Under  the  old  practice,  where  the  report  was  in  favour 

of  the  title,  but  the  Court  thought  it  too  doubtful  to 

force  on  a  purchaser,  the  Court  might  dismiss  the  bill 

without  allowing  the  exceptions,7  and  either  with8  or 

without 9  costs,  as  the  Court  might  think  right. 

8  1351.     Where    the   Court    varies   a   certificate    in  Certifi- 
es .  cate  re- 
faVOUr  of  the  title,10  or  refuses  to  vary  one  against  it,"  ferred 


back. 


1  Lewis  v.  Loxam,  1  Mer.  179.  to  the  effect  of  a  direction  that  the 

*  Magennis  v.  Fallon,  2  Moll.  561,  vendor  shall  convey,  see  Minion  v. 
575,  583.  See  too  Esrlailev.  Stephen-  Kinvood,  L.  R.  3  Ch.  at  p.  617. 
son',  6  Mad.  366.  '  Bickner  v.  Milner,  1  Ha.  578  n. 

3  Green  v.  Monies,  2  Moll.  325,  s  S.  0. 

*  Howell  v.  Kightley,  8  De  G.  M.  9  Wilson  v.  Bellairs,  T.  &  R.  491. 
»  q  325  10  Egerton  v.  Jones,  1  R.  &  My.  694. 

5  See  Dart,  Vend.  (5th  ed.)  1109.  "  Consider  Brewster  v.   WoodaU, 

Consider  Jeudvine  v.  Alcoch,  1  Mad.  (Hall  V.C.  22nd  July,  1878),  cited 

,,.-  Seton,  1299. 

'  Brooke  v.  4ncm.,4Mad.  212,  As 

r  p  2 
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Part  v.  and  the  vendor  desires  to  have  an  opportunity  of  making 
— - — —  out  a  better  title,  the  certificate  is  generally,  upon  the 


hearing   of  the   application  to  vary,  referred   back   to 

Chambers  for  review  ; 1  and  the  vendor  will  be  allowed  a 

reasonable  time  within  which  to  remove  the  objection.2 

On  the  other  hand,  when  the  matter  has  gone  back  to 

Chambers,  and  a  new  abstract  of  title  has  been  delivered, 

further  objections  may  be  brought  in.3 

Keference      §  1352.     The  Court  of  Chancery  referred  back  the 

under       question  of  title  where  the  Master  (now  represented  by 

practice,    the  chief  clerk)  was  satisfied  with  evidence  of  a  fact  with 

which  the  Court  was  not  satisfied,  the  vendor  offering  to 

produce  further  evidence ; 4  also  where,  by  expressing  an 

opinion  in  favour  of  some  part  of  the  title,  the  Master 

had  prevented  the  vendor  from  showing  that  the  title 

was  good,  even  supposing  that  part  not  to  be  so.5 

Where  the  report  (now  the  certificate)  was  against  the 
title,  and  the  defect  was  cured  at  the  hearing  on  further 
directions,  the  Court  of  Chancery  compelled  specific  per- 
formance,6 without  giving  time  for  further  proceedings  : 
but  if  there  was  a  question  Avhether  the  defect  was  in 
part  cured,  the  Court  would  refer  it  back  to  the  Master 
to  review  his  report  with  the  additional  circumstances.7 
Hume  v.        8  1353.     In  a  case  where  the  certificate  was  against 
the  title,  but  it  appeared  that,  since  the  contract,  the 
purchaser  had  by  his  own  act  acquired  the  means  of 
curing   the   defect,   the   Court   refused  to   dismiss   the 
vendor's  bill.8 
Certificate      §  1354.     But,  generally,  if  the  certificate  is  against 
the  title,    the  title,  and  either  no  application  is  made  to  discharge 

i  Curling  v.  Flight,  2  Ph.  at  pp.  Mill,  1  R.  &  My.  696  ;   Fildes  v. 

616, 619.  Cf.  Rhodes  v.  Ibbetson,  4  De  Hooker,  2  Mer.  424.     See  also  Jeud- 

G.  M.  &  G.  787.  wine  v.  Alcoch,  1  Mad.  597. 

2  Portman  v.  Mill,  1E.&  My.  696.  6  Paton  v.  Rogers,  6  Mad.  256. 

3  See  Brooke  v.  Anon.,  4  Mad.  212.  '   Esdaile  v.  Stephenson,  6  Mad.  366. 

4  Andrew  v.  Andrew,  3  Sim.  390.  8  Hume  v.   Pocock,   L.   R.   1  Eq. 

5  Mgerton  v.  Jdnes,  3  Sim.  392  ;  662  ;  cf.   Murrell  v.  Ooodyear,  1  De 
S.  C.  1  R.  &  My.  694  ;  Portman  v.  G.  F.  &;  J.  432, 
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or  vary  it,  or  such  application  fails,  the  action  will  be  paet  v. 
dismissed.1  Ch" 1V' 


§  1355.  In  one  case,  where  the  vendor  was  plaintiff  Turner  v. 
and  a  deposit  had  been  paid,  the  vendor  was  ordered  to  *  "'"""' 
repay  it  with  interest  at  4  per  cent.,  and  it  was 
declared  that  the  purchaser  was  entitled  to  a  lien  on  the 
estate  for  the  deposit  and  interest,  and  also  for  his  costs 
of  the  action,  with  liberty  to  apply  at  Chambers  to  give 
effect  to  the  lien,  and  thereupon  the  bill  was  dismissed 
with  costs.2 

§  1356.  As  an  ordinary  rule,  costs  are  given  not  to,  Costs. 
but  against,  a  vendor  up  to  the  time  at  which  he  has 
first  shown  a  good  title.3  But  there  is  also  another 
general  rule,  that  if  a  purchaser  has  taken  certain  objec- 
tions to  the  title  of  the  vendor,  and  those  objections 
which  have  been  the  cause  of  the  litigation  are  overruled, 
the  vendor  will  be  entitled  to  his  costs,  and  the  purchaser 
will  not  escape  paying  them  by  reason  of  some  evidence, 
the  want  of  which  was  never  the  subject-matter  of  dis- 
pute between  them,  not  having  been  supplied  until  the 
title  was  investigated  in  Chambers.4 

And  where  a  defendant  prevented  the  plaintiffs 
(vendors)  from  obtaining  the  usual  reference  as  to  title 
on  interlocutory  motion  by  setting  up  defences  which,  at 
the  hearing,  he  failed  to  establish,  he  was  ordered  to  pay 
the  plaintiffs'  costs  up  to  and  inclusive  of  the  hearing.5 

1357.     In  the  inquiry  as  to  the  time  when  a  good  what  is 
title  was  shown  is  involved  the  question,  what  is  show-  tiUe.° 
ing  a  good  title.6     In  relation  to  this,  two  distinctions 
are  to  be  borne  in  mind,  the  one  between  questions  of 
title  and  of  conveyance,  the  other  between  questions  of 
title  and  of  evidence. 

1  Sse  Dart,  Vend.  (5th  ed.)  1111  ;  3  Phillipswi  v.  Gibbon,  L.  R.  6  Ch. 
Pretty  v.  Solly,  26  Beav.  at  p.  613.       at  p.  434. 

Distinguish  Gedye  v.  Commissioners  *  S.   C,  p.  434.     Cf.  Bridges  v. 

of  Public  Works,  16  W.  R.  1106.  Longman,  24  Beav.  27. 

2  Turner  v.  Marriott,  L.  R.  3  Eq.  5  Hyde  v.  Dallaway,  4  Beav.  606, 
744,  6  See  §§  12*1,  1362. 
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part  v.  §  1358.     As  to  the  first,  the  rule  was  thus  stated  by 

-  Lord  Eldon  in  Lord  BraybroJce  v.  Inskip,'1 — "As  to  the 

tionbe-  question  whether  the  abstract  was  complete,  the-  abstract 


tween 
questions 
of  tide 
and  of 


is  complete  whenever  it  appears  that,  upon  certain  acts 
done,  the  legal  and  equitable  estates  will  be  in  the  pur- 
convey-     chaser.     That  may  be  long  before  the  title  can  be  com- 

tincc. 

pleted."  So  that  a  good  title  is  shown  when  it  ap])ears 
from  the  abstract  that  the  vendor  has  the  whole  equity, 
and  in  what  persons  the  outstanding  portion  of  the  legal 
estate  is  vested.2  The  acts  to  be  done,  of  which  Lord 
Eldon  speaks,  must  be  confined  to  acts  the  performance 
of  which  the  vendor  can  enforce  in  a  Court  of  justice,  as, 
for  instance,  by  calling  on  a  trustee  to  convey  the  estate 
vested  in  him.  Therefore  where  an  estate  tail  was  out- 
standing in  a  person  who  had  consented  to  bar  it,  but 
was  not  in  any  way  a  trustee  for  the  vendor,  the  Court 
held  that  the  title  was  not  made  out  till  the  recovery  had 
been  fully  perfected.3 
itale  laid  §  1359.  In  Esdailc  v.  Stephenson*  Leach  V.C.,  after 
Rdaiiav.  consultation  with  Lord  Eldon,  laid  down  the  rule  "that 
so1.U"  where  a  necessary  party  to  the  title  was  neither  in  Law 
nor  Equity  under  the  control  of  the  vendor,  but  had  an 
independent  interest,  unless  there  was  produced  to  the 
Master  a  legal  or  equitable  obligation  on  the  part  of  the 
stranger  to  join  in  the  sale,  the  Master  ought  to  report 
against  the  title  ;  otherwise,  where  a  necessary  party  to 
the  title  was  under  the  legal  or  equitable  control  of  the 
vendor,  as  a  mortgagee,  where  the  Master  might  well 
report  that  upon  payment  of  the  mortgage  a  good  title 
could  be  made." 
niustra-        S  1360.     The  rule  is  further  illustrated  by  other  cases. 

tions  of  °  .  .  J    . 

the  rule.    In  one,  it  was  held  to  be  no  objection  to  title,  that  a 

satisfied  term  was  outstanding  in  a  lunatic  against  whom 

o  o 

1  8  Ves.  436.  754  763. 

2  Avarne  v.  Brovm,  14  Sim.  303  ;  3  Lewin  v.  Quest,  1  Russ.  325. 
Camberwell  and  South  London  Bxiikl-  *  6  Mad.  366. 

iwj  Society  v.  Holloway,  13  Ch.  D. 
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no  commission  Lad  issued,  so  that  there  was  then  no  part  v. 

person   competent   to   make   the  assignment:1    and  in — - 

another  case,  the  legal  estate  of  a  moiety  of  the  property- 
was  outstanding  in  a  married  woman  or  those  claiming 
under  her,  but  she  being  under  the  order  of  the  Court  to 
convey  was  bound  by  it,  and  became  absolutely  a  trustee 
for  the  purchaser  under  the  order  of  the  Court :  the  title 
was  therefore  held  good,  but  without  prejudice  as  to  the 
question  of  conveyance.2 

§  1361.  It  appears  to  have  been  considered  by  Shad-  Avame  v. 
well  V.C.  to  be  sufficient  if  the  abstract  showed  that  the 
outstanding  legal  estate  had  been  formerly  vested  in  a 
trustee  for  the  vendor,  and  that  the  abstract  was  then 
complete,  though  a  supplemental  abstract  was  necessary 
to  trace  the  legal  estate.3  But  this  decision  seems  at 
variance  with  the  rule  enunciated  by  him  in  the  same 
case,  of  which  one  condition  is  that  the  abstract  must 
disclose  in  whom  the  legal  estate  is  vested,  not  in  whom  it 
was  formerly  vested.  And  accordingly  Lord  Gifford  M.E. 
held  that  where  an  abstract  only  showed  that  the  legal 
estate  had  long  since  been  vested  in  persons  who  would 
be  trustees  for  the  vendor,  but  did  not  show  in  whom 
the  legal  estate  was  then  vested,  the  defect  was  one  of 
title  and  not  of  conveyance.4 

§  1362.     A  distinction  has  also  been  taken  between  Distinc- 
showing   and   making  a   good   title.      A  good  title   is  tween6" 
shown  when  all  the   matters  essential  to  the  title  are  f^S- 
stated  in  the  abstract :  it  is  made,  when  those  matters  ins title- 
are  proved.5 

§  1363.     It  is  evident,  further,  that  there  is  a  dis-  Distino- 
tinction  to  be  drawn  between  matters  of  title  and  of  the  tween°" 

1  Berkeley  v.  Dauh,  16  Ves.  380.  v.  Cool;  2  Ha.  Ill ;  Ward  v.  Ghrimes, 

2  Jumpsonr.  Pitcher,  1  Coll.  13.  11  W.  R.  794;  and  per  Kindersley 

3  Avarne  v.  Brown,  14  Sim.  303.  V.C.  in  Odkden  v.  Pike,  13  W.  R.  at 
•>  Wynne  v.  Griffith,  1  Russ.  283.  p.  674, 11  Jur.  N.  S.  666. 

See  further,  as  to  what  is  a  perfect  '  Parr  v.  Lovegrove,  4  Drew.  170, 

abstract,  per  Wigram  V.  C.  in  Morley      181. 
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part  v.  evidence  whereby  that  title  is  supported.     The  verifica- 

'■ — —  tion  of  the  abstract  may  be  either  the  one  or  the  other  : 

Ind  title,  thus,  the  verification  of  the  deeds  stated  in  the  abstract 
is  matter  of  evidence  ;  whilst,  on  the  other  hand,  the  proof 
of  a  fact  essential  to  the  title,  which  can  only  be  proved 
by  evidence  documentary  or  oral, — as,  for  example,  the 
identity  of  a  person,  or  of  parcels  apparently  different  on 
the  deeds, — is  a  matter  of  title.1 

1  Sherwin  v.  Shakspear,  17  Beav.  267,  275,  varied  on  appeal,  5  De  G. 
M.  &  G.  517. 


CHAPTER  V. 

OF   INTEREST,    BENTS,    DETERIORATION,    AND    PAYMENT 
INTO    COURT. 

§  1364.  In  the  case  of  every  contract  of  sale,  the  part  v. 
question  arises — At  what  time  does  the  property  in  the  —  . 
thing  sold  pass  from  the  vendor  to  the  purchaser?  ingoftue 

In  the  case  of  a  contract  for  the  sale  of  real  or  chattel  f™subiect- 
real  property  in  this  country,  the  answer  to  this  question  matter  f 
involves  important  consequences,  some  of   which  it  is 
proposed  to  discuss  in  the  present  chapter.     It  will  be 
convenient,  therefore,   briefly  to  consider   the   effect  of 
such  a  contract  as  between  the  parties  to  it. 

§  1365.     Where  such  a  contract  is  entered  into,  the  Difference 
legal  estate  in  the  property  passes,  not  by  the  contract,  thViegai 
but  only  upon  and  by  virtue  of  the  execution  of  a  sub-  ^feeT^' 
sequent  formal   deed   of   conveyance.1      The   equitable  tatea- 
estate    or    beneficial    ownership,   however,   passes,    as 
between  the  contracting  parties,  by  the  contract  itself  2 
but  only  sub  modo,   or,  in    other   words,    conditionally 
upon  the  contract  being  ultimately  completed  by  the  ful- 
filment by   vendor  and    purchaser   respectively    of  the 
mutual  obligations  imposed  on  them  by  the  contract. 

It  follows  (it  is  conceived)  that  upon  the  completion  of 
the  contract  the  condition  is  satisfied,  and  the  vesting  of 
the  equitable  as  well  as  of  the  legal  estate  becomes 
absolute ;  but  that  upon  the  contract  coming  to  an  end 

1  See  Austin's  Jurisp.  388, 1001—  Watson,  10  H.  L.  C.  at  p.  678.    Cf. 

2  ;  and  per  Grant  M.R.  in  Fliuhjer  Edwards  v.  West,  7  Gh.  D.  at  p.  862 

v!  Cocker,  12  Ves.  at  p.  27.  and  supra,  §  892. 

i  Per  Lord  Westbury  in  i2o.se  v. 
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tart  v.  in  any  other  way  than  by  completion  the  equitable  estate 
'—  revests  in  the  vendor.1 


Mutual  §  1366.     It  is,  then,  important  to  inquire  what  are 

tions  of     the  mutual  obligations  of  the  parties  to  a  contract  of  the 
tractors!    kind  under  discussion.   It  is  submitted  that,  in  the  absence 

of  express  stipulation,  they  are  shortly  as  follows  : — 
vendor's        8  1367.     The  vendor  is  bound — 

obliga-  s 

1.  To  show  a  good  title  to  the  property  contracted 
to  be  sold. 

(  (a)  To  take  reasonable  care  of  the  property, 

2.  1  and 

(  (/3)  to  pay  the  outgoings, 
until  the  purchaser  takes,  or  ought  to  take,  possession 
of  it. 

3.  Upon  being  paid  the  purchase-money,  and  any 
interest  on  it  that  may  have  become  payable, 

(y)  to  execute  and  procure  the  execution  by 
all  other  necessary  parties  (if  any)  of  a 
proper  deed  of  conveyance  vesting  the 
legal  estate  in  the  purchaser,  and 

(8)  to  put  him  in  possession  of  the  property. 


Vendor  §  1368.  It  is  in  regard  of  these  or  some  of  these  obliga- 
structive  tions  that  the  vendor  has  been  said  to  be  a  constructive 
trustee.  frustee,  or  a  trustee  sub  modo,  of  the  estate  for  the 
purchaser  from  the  time  when  the  contract  is  constituted.2 
rur-  §  1369.     On  the  other  hand,  the  purchaser  is  bound — 

owlga-  1.  As  soon  as  either  the  vendor  has  shown  a  good 

title,  or  he  (the  purchaser)  has  accepted  such  title  as 

the  vendor  shows  or  has, 

(a)  to    pay    the    purchase-money,    and    any 

interest  on  it  that  may  have  become  payable,  and 

1  Seeder  Plumer  M.E.  in  Wall  v.  349,  356  ;  per  Jessel  M.E.  in Lysaght 
Bright,  1J.  &  W.  at  p.  501.  v.  Edwards,  2  Cli.  D.  506—510 ;  per 

2  See  per  Plumer  ALE.  in  Wall  v.  James  L.J.  in  Eayner  v.  Preston,  29 
Jiri/jht,  1  J.  &  W.  5(10—503 ;  Shaw  W.  E.  at  p.  550. 

v.  Foster,  L.  E.  5  H.  L.  at  pp.  338, 
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(/3)  to  take   possession  of  the  property    (that   ''art  v. 


Oh. 


the  vendor  may  be  relieved  from  all  future 
liabilities  incident  to  the  ownership). 

2.  To  bear  the  loss  resulting  from  any  accidental 
injury  to  the  property  happening  after  the  contract 
has  been  constituted.1 

In  regard  of  the  first  of  these  obligations   the  pur-  Purchaser 

i  ii  •  i         i  i  i-i      coustruo- 

chaser  has  been  said  to  be  constructively  a  trustee  ot  the  tiro  uus- 
purchase-money  for  the  vendor.2 

§  1370.  In  addition  to  the  above  obligations,  the  Liens. 
contract  gives  or  may  give  rise  to  certain  liens  ; — of  the 
vendor  for  unpaid  purchase-money,  and  of  the  purchaser 
for  the  deposit  or  other  portion  of  the  purchase-money 
paid  before  completion  :  but  these  really  result  from  the 
non-performance,  in  some  respect,  of  the  contract,  rather 
than  from  the  contract  itself. 

8  1371.     If  the  foregoing  statement  of  the  obligations  Transfer 

pi  .  r     i         i  •     i  it-        of  posses- 

ot  the  parties  to  a  contract  ot  the  kind  under  discussion  siou. 
be  correct,  it  follows  that,  where  the  contract  contains  no 
express  stipulation  on  the  point,  the  transfer  of  the 
possession  of  the  estate  from  vendor  to  purchaser  ought 
to  be  contemporaneous  with  the  completion  of  the 
contract. 

In  practice,  however,  possession  is  often  taken  by  the 
purchaser  at  an  earlier  date,  in  pursuance  either  of  an 
express  term  of  the  contract,  or  of  some  extrinsic  act  of, 
or  arrangement  between,  the  parties. 

§  1372.     Now  it    is    obviously    inequitable,   in   the  Estate 
absence  of  express  and   distinct  stipulation,  that  either  rented 
party  to  the  contract  should  at  one  and  the  same  time  ^Siy 
enjoy  the  benefits  flowing  from  possession  of  the  property  exciusive. 


1  See  Lysaght  v.  Edwards,  2  Ch.  §  893. 
D.  at  p.  507  ;  and  cf.  Inst.  iii.  23,  3.  '  See  the  cases  cited  at  the  foot  of 

Distinguish    Counter    v.    Macjiher-  §  1368,  supra, 
son,    5   Moo.   P.  C.    C.    83,  supra, 
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Part  v.  and  those  flowing  from  possession  of  the  purchase-money. 

Ch.  v. 


The  estate  and  the  purchase-money  are  things  mutually 

exclusive.    "  You  cannot,"  said  Knight  Bruce  (then)  V.C., 

in  a  case  arising  out  of  the  sale  of  some  slob  lands  in 

Chichester  harbour,  "  have  both  money  and  mud."     And 

so  neither  party  can  at  the  same  time  be  entitled  both  to 

interest  and  to  rents.1 

Appiica-        §  1373.     The   general   principles   laid   down   in   the 

tuTabnve  preceding  section  of  this  chapter  are  of  primary  import- 

prindito.  ance  b  determining 

(1)  the  respective  rights  and  liabilities  of  vendor 
and  purchaser  in  regard  of  interest  on  the  purchase- 
money  and  the  rents  and  profits  and  outgoings  of  the 
estate : 

(2)  their  respective  rights  and  liabilities  in  regard 
of  the  deterioration  of  the  estate  after  the  constitution 
of  the  contract : 

(3)  the  right  of  the  vendor  to  have  unpaid  purchase- 
money  paid  into  Court. 

The  application  of  these  principles  to  any  particular 
case  of  contract  may,  however,  be,  and  in  practice  usually 
is,  modified  by  express  stipulations  embodied  in  the 
contract. 
Division  §  1374.  With  these  preliminary  observations  it  is 
subject,  proposed  to  consider  the  rather  complicated  questions 
which  arise  between  vendor  and  purchaser  in  respect  of 
rents,  interest,  outgoings,  deterioration,  and  payment 
into  Court,  under  the  following  heads ;  viz. : — 

I.  Where  the  vendor  is  in  possession  of  the  estate, 
either  by  receipt  of  the  rents  or  by  personal  occu- 
pation. 

II.  Where  the  purchaser  is  similarly  in  possession 
of  the  estate. 

As  to  manorial  fines,  see  Garrick      v.  Tite,  1  Giff.  395, 
Y.  Earl  Camden,  2  Cox,  231 ;  Cuddon 
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I.    Where  the  vendor  is  in  possession.  Pcif V' 


§  1375.     Where  the  contract  fixes  no  time  for  the  No  time 
completion  of  the  purchase,  and  is  silent  as  to  the  rents  C*mpie°-X 
and  interest,  there  'prima  facie  the  vendor,  it  is  conceived, tl0n' 
is  entitled  to  the  produce  of  the  purchase-money,  in  the 
shape  of  interest,  and  the  purchaser  has  a  corresponding 
right   to  the  produce    of   the  estate,  in   the   shape  of 
tenants'   rents    or    occupation  rent,  as    from    the    time 
when  the  contract  ought  to  have  been  completed  and  the 
transfer  of  possession  to  have  taken  place  as  a  part  of 
such  completion. 

§  1376.  Where,  as  is  usually  the  case,  the  contract  Time 
fixes  a  time  for  completion,  there  primd  facie,   and  in  0ompie- 
the  absence  of  stipulation,  the  time  so  fixed  is  the  time  tl0n- 
from  which  the  purchaser  is    liable  to  the  payment  of 
interest    and    is    entitled   to  the  rents.      But  this  rule 
must  be  taken  subject  to  several  exceptions. 

§  1377.     First,  where  the  interest  is  much  more  in  interest 
amount  than  the  rents,  and  the  delay  in  completion  is  San 
clearly    made    out    to   have    been    occasioned    by   the  ^y 
vendor,  the  Court,  to  prevent  the  vendor  from  gaining  Tendor's- 
an  advantage  by  his  own  wrong,  gives  him  no  interest, 
but  leaves  him  in  possession  of  the  interim  rents.2     In 
such  cases,   the  day  at  which  the  interchange  of  pro- 
perties is  treated  as  taking  place  is  removed  from  the 
time  fixed  for  completion  to  the  time  at  which  a  good 
title  is  first  shown.3 

§  1378.     In  one  case,  where  a  vendor  had  retained  Burton 
possession  of  the  whole  of  the  estate  and  of  one-third  of  v' 
the  purchase-money  for  fifteen  years,  and  the  delay  was 

1  Consider  Binhs  v.  Lord  Rokebij,  Baton  v.  Rogers,  6  Mad.  236.  It 
2  Sw.  at  pp.  225,  226  ;  Carrodus  v.  seems  previously  to  have  been  held 
Sharp,  20  Beav.  at  p.  58  ;  Wells  v.  that  interest  necessarily  ran  from 
Maxwell  (No.  2),  32  Beav.  550  ;  and  the  date  for  completion.  See  Wilson 
see  supra,  §§  1369,'  1371.  v.    Clapham,   1   J.   &   W.   36  ;    per 

2  Esdaile  v.  Stephenson,  1  S.  &  S.  Plumer  M.R.  in  Burton  v.  Todd,  \ 


122. 

J  Jones  v.   Mudd,  4   Russ.    118  ; 


Sw.  260. 
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Part  v.  wholly  due  to  his  wrongful  conduct,  Plumer  M.R.,  not 

'—  -  feeling  himself  justified  in  removing  the  time  for  the 

interchange  of  properties  from  the  time  fixed  for  com- 
pletion, endeavoured  to  meet  the  equity  of  the  case  by 
giving  the  purchaser  the  whole  of  the  rents  and  interest 
on  one-third  of  the  rents  in  each  year  from  the  time  of 
their  accruing.1 
Title  §  1379.     Secondly,  where  the  title  is  made  out  in 

in  Cham-  Chambers,  the  day  when  the  title  is  made  out  is  the  day 
on  which  the  purchaser  comes  under  an  obligation  to 
complete.  Hence,  up  to  that  day,  the  vendor  is  entitled 
to  the  rents,  and  the  purchaser  to  interest  on  the  deposit 
paid  to  the  vendor ;  and  from  that  day  the  purchaser 
takes  the  rents  and  pays  the  vendor  interest  on  the  un- 
paid balance  of  the  purchase-money.2 
Can-odus  §  1380.  Accordingly  where  a  suit  was  instituted  for 
the  specific  performance  of  a  contract  to  buy  a  mill,  and 
the  decree  was  made  in  February,  1854,  but  a  good  title 
was  not  shown  till  December  of  that  year,  and  a  question 
arose  as  to  who  was  to  bear  the  expenses  and  outgoings 
belonging  to  the  mill,  and  to  the  repairs  and  sustentation 
of  the  premises  and  the  machinery,  Lord  Romilly  M.R. 
decided  that  these  must  be  borne  by  the  vendor  up  to 
the  time  at  which  a  purchaser  could  prudently  take 
possession,  which  is  the  time  at  which  a  good  title  is 
shown,  and  after  that  by  the  purchaser.3 
Action  s  1381.     Where,  however,  the  title  has  not  been  made 

occa-  °  . 

sioned      out  till  after  action  brought,  but  the  delay  has  arisen 
chaser,      from  the  purchaser's  raising  other  points  which  made  the 
action  necessary,  then,  the  delay  not  being  the  fault  of 
the  vendor,  interest  will  run  from  the  day  fixed  for  com- 
pletion.4 
Purchase-       §  1382.     Thirdly,    where    the    contract    leaves    the 
i?e°ascer-°  amount  of  the  purchase-money  to  be  subsequently  as- 

1  Burton  v.  Todd,  1  Sw.  255.  sale  of  a  reversion),  2  Dr.  &  War.  43. 

2  Pincke  v.   Gurteis,  4  Bro.  C.  C.  3  Can-odus  v.  Sharp,  20  Beav.  56. 
333.     Cf.  Enraght   v.  Fitzgerald  (a  4  Monro  v.  Taylor,  3  Mac.&  G.713, 
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certained,    interest    will   not    begin    to    run    until    the   pabtV. 

Ch   v 

purchase-money  is  actually   ascertained,    notwithstand — — 

ing  that  the  time  fixed  by  the  contract  for  completion  aTter  con- 
may  have  arrived  before  this  is  done.  Thus  in  a  case  tmct" 
where  the  contract  provided  that  the  price  should  be 
determined  by  the  award  of  a  surveyor,  the  Court  of 
Appeal  in  Chancery  held  that  the  vendor  must  pay  the 
outgoings  up  to  the  date  of  the  award,  and  was  entitled 
to  interest  only  as  from  that  date,  although  the  contract 
also  contained  a  clause  providing  that  the  purchase  should 
be  completed  and  the  purchase-money  paid  at  a  time 
which,  in  the  events  which  happened,  arrived  more  than 
fourteen  months  before  the  award  was  made.1 

S  1383.     Fourthly,  the  purchaser  is  discharged  from  Purehasc- 

.  .      ^    /.      .  v         ■  •  l  •  i  money  ap- 

his  prima  facie  obligation  to  pay  interest  on  the  unpaid  preprinted 

i  i  ,i  i  ii  and  notice 

purchase-money   where   the   purchase-money   has    been  given  to 
appropriated  by  him  and  has  been  unproductive,2  and  vendor- 
notice  to  this  effect  has  been  given  by  the  purchaser  to 
the  vendor.3     "Where  nothing  appears  to  occasion  the 
delay,"  said  Lord  Cottenham,  "  the  rule  no  doubt  is,  that 
if  the  purchaser,  who  on  the  face  of  the  contract  is  under 
the  necessity  of  paying  on  a  certain  day,  sets  apart  his 
money,  and  gives  notice  that  it  is  ready,  interest  stops 
from  that  time,  provided  it  be  shown  that  he  made  no 
interest  of  it."4     And  even  in  contracts  by  railway  com 
panies  taking  land  under  their  compulsory  powers,  where 
the  owner  makes  default  in  completing  the  sale,  interes 
will  cease  upon  appropriation  of  the  purchase-money,  with 
notice  that  it  is  unemployed.5 

1  Catling  v.  Great  Northern  Rail-  Roberts  v.  Massey,  13  Ves.  561  ; 
way  Co.,  18  W.  R.  121  ;  21  L.  T.  Dyson  v.  Hornby,  4  De  G.  &  Sm. 
N.S.  17.  In  this  case  the  possession  481  ;  Howland  v.  Norris,  1  Cox,  59 ; 
appears  to  have  heen  vacant  during  Regent's  Canal  Co.  v.  Ware,  23  Beav. 
the  period  in  dispute.  Cf.  Re  Eccles-  575.  Cf.  Kershaw  v.  Kershaw  (pur- 
hill  Local  Board,  13  Ch.  D.  365.  chaser  in  possession),  L.  R.  9  Eq. 

2  As  to  the  result  where  the  pm- 


56. 


chaser    makes    any  profit    on    the  4  In   De    Visme   v.   De    Visme,   1 

appropriated     money,     see     infra,  Mac.  &  G.  352. 

s  1424.  '  Regent's  Canal  Co.  v.  Ware,  23 

3  Powell  v,  Martyr,  8  Ves,  146  ;  Beav,  575. 
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part  v.      §  1384.     The  general  rule  which  we  have  been  dis- 

n\,   „  3  o  _  ....  ... 


Ch.  v. 


Rents 


cussing  may,  of  course,  be  excluded  by  express  stipulation, 
expressly  as  where  conditions  of  sale  reserved  the  rents  to  the 
to  vendor,  vendor,  which   was   held   to    exonerate    the   purchaser 
from  the  payment  of  interest  on  the  unpaid  purchase- 
money.1 
Delay  R  1385.     The  contract  very  commonly  contains  a  con- 

from  any  " 

cause  dition  to  the  effect  that  the  purchaser  shall  pay  interest 
from  the  day  appointed  for  completion  from  whatever 
cause  the  delay  may  arise.  In  a  case  decided  in  the  year 
1822,  Leach  V.C.  held  that  the  mere  fact  of  the  delay 
having  arisen  on  the  part  of  the  vendor  did  not  release 
the  purchaser  from  the  obligation  of  such  a  condition, 
and  that  accordingly  he  was  bound  to  pay  interest  :2  and 
in  a  case  where  the  conditions  of  a  sale  under  the  Court 
stipulated  for  payment  of  the  purchase-money  on  a  certain 
clay,  and  that,  if  from  any  cause  whatever  it  should  not 
then  be  paid,  interest  should  be  paid  at  £5  per  cent. ; 
and  there  was  great  difficulty  and  delay  on  the  vendor's 
part ;  Lord  Langdale  M.R.  ordered  the  payment  of  in- 
terest according  to  the  contract,  but  without  prejudice  to 
any  application  for  compensation.3 
Mon%  v.  s  1386.  However  in  another  case,  where  there  was  a 
*"«•  stipulation  that  if,  by  reason  of  any  unforeseen  or  unavoid- 

able obstacles,  the  purchase  should  not  be  completed  by 
the  day  fixed,  the  purchaser  should  from  that  day  pay 
interest  at  51  per  cent,  on  his  purchase-money  and  be 
entitled  to  the  rents,  and  the  vendor  did  not  show  a  good 
title  till  long  after  the  specified  day,  Leach  V.C.  held  that 
the  stipulation  would  not  make  interest  run  before  the 
time  when  a  good  title  was  shown,  but  would  only  affect 
its  rate.4 

1  Brooke  v.  Champernowne,  4  CI.  &  3  Greenwood  v.  Churchill,  8  Beav. 
Fin.  589,  611.  413.     In  this  case  the  purchaser  had 

2  Esdaile  v.  Stephenson,  1   S.  &  S.  taken  possession,  but  the  only  ques- 
122.     See  Lord  St.  Leonards'  obser-  tion  that  arose  was  as  to  interest, 
vations    on    this    point,   St.    Leon.  4  Monk  v.  Huskisson,  4  Euss.  121 
Yend.  529  et  seq.  n.     This  case  seems  irreconcileable 
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§  1387.     In  the  case  of  De  Visme  v.  De  Vtsme,1  the  part  v. 
effect  of  such  conditions  was  very  elaborately  considered    Ch'  v" 
by  Lord  Cottenham,  and  his  Lordship  held  that  a  condi-  J^^"He 
tion  for  the  payment,  in  case  of  delay,  of  interest  from  the  Vis"ie- 
day  appointed  for  completion,  from  whatever  cause  the 
delay  might  have  arisen,  did  not  apply  to  a  case  of  the 
vendor's  own  default,  but  that  in  that  case  interest  ran 
only  from  the  time  when  a  good  title  was  shown.    "  There 
are  two  ways,"  said  his  Lordship,  "in  which  this  case  may 
be  met  in  argument  and  upon  principle.     It  may  either 
be  considered  that  that  which  has  happened  is  not  within 
the  contract,  that  is,  that  the  party  never  did  mean  to 
contract  that  he  would  pay  interest,  although  he  might  be 
prevented  from  having  the  benefit  of  his  purchase  by  the 
default  of  the  vendor,  and  in  this  view  it  is  the  ordinary 
case  of  doing  justice  between  the  parties,  an  event  having 
arisen  which  was  not  expressly  provided  for  by  the  contract; 
or  it  may  be  considered  that  interest  must  be  paid  upon 
the  purchase-money,  according  to  the  terms  of  the  con- 
tract, although  the  vendor  has  not  performed  his  part  of 
the  contract,  and  the  purchaser  has  been  thereby  exposed 
to  damage  (the  damage  being  the  difference  between  the 
interest  and  the  annual  value  of  the  property),  and  then, 
although  this  is  a  departure  from  the  terms  of  the  pre- 
vious contract,  which  the  Court  would  not  regard  as  a 
bar  to  decreeing  a  specific  performance,   yet  that  the 
Court  will  in  this  case  regard  it,  by  giving  to  the  pur- 
chaser compensation  for  the  loss  he  has  sustained  by  the 
non-performance  of  the  whole  contract  by  the  vendor,"  2 
"  My  opinion,"  said  his  Lordship,  in  conclusion,3  "  is,  that 
the  vendors  being  in  default,  the  delay  having  been  occa- 
sioned by  their  not  performing  their  part  of  the  contract, 

with  the  same  V.C.'s    decision  in  1  1  Mao.  &  G.  336,  reversing  the 

Esdaile  v.  Stephenson  (1  S.  &  S.  122),  decision  of  Wigrara  V.C.,   13  Jur. 

supra,  §  1385,  and  Lord  St.  Leonards  205. 

thought  it  wrong.     St.  Leon.  Vend.  2  1  Mac.  &  G.  at  p.  348. 

52i.  ,  3  1  Mac.  &  G.  at  p.  353. 

Q  Q 
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paetv.  are  not  to  exact   from   the  purchaser   the  payment  of 

— '—  interest  until  the  time  they  shewed  a  good  title  on  their 

abstract :  the  effect  of  that  is  to  postpone  the  clay  agreed 
on  for  the  completion  of  the  contract,  until  the  time  when 
the  vendors  put  themselves  right,  and  shewed  their  title 
to  be  good  on  the  abstract.  The  result  therefore  is,  that 
until  that  time  there  would  be  no  demand  to  be  made  by 
the  vendors  for  the  payment,  and  therefore  the  interest, 
which  was  to  stand  in  the  place  of  that  payment,  had  not 
commenced  to  run  :  it  did  run  when  they  shewed  a  good 
title,  and  not  before." 

Analogies       8  1388.     The  cases  at  Common  Law,  deciding:  that 

with  Lord     ,    s  ,  •        •  i  ■  .„  , 

Cotten-  the  exception  in  a  charter-party  as  to  pirates  will  not  be 
deSsion.  held  to  exempt  the  owners  from  liability,  where  the  ship 
has  fallen  into  the  hands  of  pirates  by  the  master's  negli- 
gence,1 and  that  a  stipulation  in  a  bill  of  lading  exempt- 
ing the  carrier  from  liability  in  respect  of  leakage  and 
breakage  will  yet  not  comprise  leakage  and  breakage 
caused  by  his  negligence  or  that  of  his  servants,2  seem  to 
furnish  close  analogies  with  the  decision  in  Be  Visme  v. 
Be  Visme?  It  is  in  fact  an  instance  of  the  general  prin- 
ciple, that  no  man  shall  take  advantage  of  his  own 
wrong. 
Sach  §  1389.     Still,  the  decision  in  Be  Visme  v.  Be  Visme 

tions  con-  was  an  innovation,  and  the  principles  which  it  applied  to 
literally,  conditions  of  the  kind  now  under  consideration  have  not 
been  accepted  by  co-ordinate  authority  4  as  supplanting  the 
former  rule  of  the  Court — which  was  and,  it  is  conceived, 
now  is,  that  such  conditions  are  to  have  effect  given  to 
them  according  to  the  natural  and  literal  meaning  of 

1  Abbott  on  Shipping  (12th  ed.),  Ch.  200  (S.  C.  34  Beav.  528).  Con- 
330  ;  De  Rothschild  v.  Royal  Mail  sider  Birch  v.  Podmore,  St.  Leon. 
Steam  Packet  Co.,  7  Ex.  736.  Vend.  521,  523,  and  Oxenden  v.  Lord 

2  Phillipsv.Clark^GL.  J. CP.168.  Falmouth,  id.  523.     In  Robertson  v. 

3  1  Mac.  &  G.  336.  Shelton  (12  Beav.  363),  Lord  Laug- 

4  Shenrin  v.  Shakspear,  5  De  G.  dale  M.R.  simply  obeyed  Lord  Cot- 
M.  &  G.  517  (varying  S.  C.  17  Beav.  tenham's  decision  in  De  Visme  v. 
267)  ;   Williams  v.  Glenton,  L.  R.  1  De  Visme,  ubi  supra 
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their  words,  except  only  where  there  is  bad  faith,  vexa-  part  v. 
tious   conduct,    or   gross    negligence — in   other   words,  — '-"  - 


something  amounting  to  toilful  default — on  the  part  of  the 
vendor,  disentitling  him,  in  the  view  of  the  Court,  to  the 
benefit  of  the  stipulation.1 

§  1390.     Therefore  delay  arising  from  mere  accident,  What 
or  from  something   which   the   vendor  could  not  have  will  not 
guarded  against,  or  from  difficulties  occasioned  by  the  jSaser. 
state  of  the  title,  is  not  enough  to  exempt  the  purchaser 
from  the  payment  of  interest  in  such  cases,  even  though 
the  difficulties  may  be  such  as  to  justify  the  purchaser  in 
refusing  to  complete  till  they  are  removed.2     Indeed,  it 
may  fairly  be  said  that  the  insertion  of  such  a  condition 
in  a  contract  shows  that  the  possibility  of  delay  arising 
on  the  vendor's,  no  less  than  on  the  purchaser's,  part  is 
from  the  first  contemplated  by  both  parties,  and  that 
there  can  therefore  be  no  hardship  on  the  purchaser  in 
holding  him,  subject  only   to   the  admitted   exceptions 
already  mentioned,  to  the  literal  performance  of  the  con- 
dition. 

§  1391.  In  accordance  with  the  rule  stated  in  the  instances. 
last  section  but  one,  it  has  been  held  that  the  fact  that  a 
sufficient  abstract  is  not  delivered  in  time  will  not  de- 
prive the  vendor  of  the  interest  which  he  has  stipulated 
for : 3  so  again  in  a  case  where  there  was  a  condition  of 
the  kind  now  under  discussion,  and  delay  arose  from  cir- 
cumstances under  which  the  Court's  approbation  (which 
was  necessary  to  the  sale)  was  to  be  obtained,  and  neither 
party  was  to  blame,  the  vendors  were  held  to  be  entitled 
to  interest  by  force  of  the  condition,  although  the  interest 
greatly  exceeded  the  amount  of  the  rents  of  the  land  : 4 

1  St.  Leon.  Vend.  523.  See  too  3  Emoley  v.  Adams,  12  Beav.  476. 
Herbert  v.  Salisbury  and  Yeovil  Rail-  See  also  Cowpe  v.  Bake-well,  13  Beav. 
way  Go.,  L.  R.  2  Eq.  221 ;  infra,  421  ;  Dyson  v.  Hornby,  4  De  G.  & 
x  1421.  Sm.  481 ;  VicJcers  v.  Hand,  26  Beav. 

2  Shenvin  v.  Shahspear,  Williams  630. 

v,  Glenton,  ubi  supra.  "  Teieart  v.  Lawson,  3  Sm.  &  Gif. 

307. 

Q  Q  2 
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on  what 
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and  so  where,  there  being  a  similar  condition  in  the  con- 
tract, it  became  necessary,  in  order  to  make  a  good  title, 
that  a  suit  should  be  instituted  to  procure  the  rectification 
of  the  power  under  which  the  vendors  sold,  the  purchaser 
was  held  bound  to  pay  interest  from  the  day  named  for 
completion.1 

§  1392.  The  condition  of  course  applies  where  the 
delay  arises  from  an  untenable  objection  taken  on  the 
part  of  the  purchaser  :  2  it  operates  also  where  the  delay 
arises  from  the  act  of  God,  as  the  death  of  the  vendor.3 

§  1393.  Whether,  where  there  is  a  condition  of  this 
kind,  a  purchaser  can  nevertheless  exempt  himself  from 
the  payment  of  interest  by  specially  investing  the  pur- 
chase-money, and  giving  the  vendor  notice  that  it  has 
been  thus  appropriated  to  the  purposes  of  the  contract, 
seems  to  be  at  least  doubtful.* 

§  1394.  The  Court  will  construe  a  condition  fixing 
the  time  from  which  interest  is  to  run  in  connection  with 
another  fixing  the  time  for  the  delivery  of  the  abstract : 
so  that  where  there  is  a  condition  that  the  abstract  shall 
be  delivered  by  a  certain  day,  and  interest  shall  begin 
to  run  from  another  and  subsequent  day,  and  a  perfect 
abstract  is  in  fact  not  delivered  till  after  the  time  fixed  for 
that  purpose,  interest  will  not  run  from  the  day  specified 
in  that  behalf,  but  from  a  clay  so  long  after  the  actual 
delivery  of  a  perfect  abstract,  as  the  day  stipulated  for 
the  commencement  of  interest  was  after  the  day  stipu- 
lated for  the  delivery  of  the  abstract.5 

§  1395.  The  amount  on  which  the  purchaser  pays 
interest  is  the  purchase-money  less  the  deposit :  and  this 
applies  even  where  the  action  may  have  been  made  neces- 
sary by  the  purchaser's  conduct.6 

1  Lord  Palnurston  v.  Turner,  33  26  Beav.  630,  with  Williams  v.  Glen- 
Beav.  524.  ton,  L.  E.  1  Ch.,  foot  of  p.  206,  and 

2  Storry  v.  Walsh,  18  Beav.  559.  Denning  v.  Henderson,  1  De  G.  &  Sm. 

3  Bannerman  v.  Clarice,  3  Drew.  689. 

632.  5  Sherwin  v.  ShaJcspear,   5  De  G. 

4  Compare  De  Visme  v.  De  Visme,      M.  &G.  517,  particularly  p.  536. 

1  Mac.  &  G.  336,  and  Vickers  v.  Hand,  6  Bridges  v.  Robinson,  3  Mer.  694. 
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§  1396.     The  vendor  is  not,  it  seems,  generally  iable   part  v. 
to  pay  interest  on  the  deposit,  if  the  contract  proceed.1 


§  1397.     The  rate  of  interest  usually  allowed  is  4  per  0n  de- 
cent.2    But  this,  of  course,  may  be  varied  by  contract.3        £°slt' 

In  one  case  interest  at  the  rate  of  5  per  cent,  was  given,  surnrii 
where  the  circumstances  did  not  justify  the  delay  in  pay-  v'  Brv' 
ing  the  money,  the  then  Lord  Chief  Baron  (sitting  for 
Plumer  M.R.)  observing,  "  that  he  had  always  been  of 
opinion,  that  a  party  withholding  money  from  a  person 
entitled  to  it,  ought  to  pay  to  the  person  thus  injured  the 
interest  which  he  might  have  made  of  it,  if  it  had  been 
paid  before."  4  But  this  does  not  appear  to  be  the  rule  of 
the  Court.5 

8  1398.     The  fact  that  a  purchaser  has  been  making  Profit 

r.      n       i  .  1  -l         •       •  n  •         ■   1  i     i  made  by 

profit  by  his  money  whilst  it  is  at  his  risk,  and  he  is  pm-chasei-. 
liable  to  interest,  is  no  ground  for  increasing  the  rate  of 
interest  payable  to  the  vendor.6 

§  1399.     Whenever  a  purchaser  has  to  pay  interest  income 
to  the  vendor,  he  is  entitled,  on  making  the  payment,  to 
deduct  the  income-tax  on  the  amount  of  the  interest.7 

S  1400.     The  vendor  in  receipt  of  tenants'  rents  is  what 

o  A  rents  tliG 

generally   charged   only  with  the  rents  he  has  received,  vendor  is 
but  he  may,  under  certain  circumstances,  be  charged  with  °vi?ngec 
those  which  without  his  wilful  neglect  or  default  he  might 
have  received.8 

8  1401.     In  a  case  before  Plumer  M.R.  the  vendor  Wilful 

3  .  ■,  .   ■.      .        .n     i  default. 

was  so  charged,  where  the  circumstances  winch  justinecl 
this  charge  appear  to  have  been  the  facts  that  the  rents 
had  been  allowed  to  run  in  arrear,  and  that  it  was 
through  the  vendor's  fault  that  the  purchaser  was  not 

1  St  Leon.  Vend.  524.  6  Acland  v.  Gaisford,  2  Mad.  28. 

2  Calcrafi  v.  Roebuck,  1  Ves.  Jun.  7  See  per  Malins  V.C.  in  Crane 


221 


v. 
Kilpin,  L.  R.  6  Eq.  at  p.  335.     See 


3'e.g.  Firth  v.  Midland  Railway  too  Bebb  v.  Bunny,  1  K.  &  J.  216, 

Co    L.R.  20  Eq.  100,  114.  cited  infra,  §  1446. 

*  Burnett  v.  Brown,  1  J.  &  W.  at  3  Acland  v.  Gaisford,  2  Mad.  28  ; 

,,._  Phillips  v,  Silvester,  L.  R.  8  Ch.  1*73 

P"  *  St.  Leon.  Vend.  528.  Seton,  1305. 
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paet  v.  able  safety  to  take  possession.1     But  in  a  case  where  the 

—  vendor  was  similarly  charged  by  Lord  Romilly  M.R.,  the 

judgment  was  reversed,  on  appeal,  by  Knight  Bruce  and 
Turner  L. JJ.,  who  decided  that,  in  the  absence  of  special 
circumstances,  the  vendor  will  not  be  charged  with  the 
rents  which  he  might  have  received  without  wilful  de- 
fault, and  that  he  will  not  be  subjected  to  any  inquiry 
unless  there  be  evidence  that  he  has  in  some  way  acted 
otherwise  than  a  prudent  owner  would  have  done.2 
Vendor  8  1402.     The  vendor  in  Dossession  is  therefore  not,  as 

not  bailiff         °  .  .       .  L  .  .  „....„' 

to  pur-  lias  sometimes  been  said,  in  the  position  ot  a  bailiff  at 
Common  Law  to  the  purchaser;  for  such  a  bailiff  is 
answerable  not  only  for  his  actual  receipts,  but  for  what 
he  might  have  made  of  the  lands  without  his  wilful 
default.3 

Out-  §  1403.     Inasmuch    as   the   outgoings   of  an  estate 

virtually  represent  the  (or  part  of  the)  difference  between 
the  gross  and  the  net  rents,  and  may  accordingly  be 
regarded  as  included  in  the  former,  the  liability  to  dis- 
charge them  is,  it  is  conceived,  in  the  absence  of  stipu- 
lation, incident  to  and  conterminous  with  the  right  to 
receive  the  rents.  In  a  case  where  the  conditions  of  sale 
of  leaseholds  stipulated  that  all  outgoings  up  to  the  day 
of  completion  should  be  cleared  by  the  vendors,  it  was 
held  that  an  apportioned  part,  from  the  quarter-day  last 
preceding  to  the  day  for  completion,  of  the  current  ground- 
rent  was  an  outgoing  within  the  meaning  of  the  condition, 
and  must  be  paid  or  allowed  to  the  purchaser  by  the 
vendors.4 

Deterio-         8  1404.     If,  after  the  contract,  and  before  the  pur- 
ration. 

1  Wilson  v.  Olapham,  1  J.  &  W.      Home,  Willes,  208. 

36.  *  Lowes  v.  Gibson,  L.  R.   1   Eq. 

2  Sherwln  v.  Sliakspear,  17  Beav.  135.  Cf.  Williams  v.  East  London 
267  ;  S.  C.  5  De  G.  M.  &  G.  517.  See  Railway  Go,,  18  W.  R.  159  ;  and  see 
also  Howell  v.  Howell,  2  My.  &  Cr.  further,  as  to  outgoings,  Carrodus  v. 
478,  and  compare  St.  Leon.  Vend.  Sharp  (20  Beav.  56,  58),  cited  supra, 
519.  §  1380  ;  Midgley  v.  Coppoch,  40  L.  T. 

3  Co.   Litt.   172,   a.;    Wheeler  v.  870. 
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chaser  takes,  or  ought  to  take,  possession  of  the  estate,   pam  v. 

any  deterioration  take  place  by  the  conduct  of  the  vendor '— 

or  his  tenants,  he  will  be  accountable  for  it  to  the  pur-  borne  by 
chaser.1     "  He  is  not  entitled  to  treat  the  estate  as  his  ven  or' 
own.     If  he  wilfully  damages  or  injures  it,  he  is  liable  to 
the  purchaser ;  and  more  than  that,  he  is  liable  if  he 
does  not  take  reasonable  care  of  it.2 

§  1405.  Where  a  purchaser  had  paid  his  money  into  Ferguson 
Court  under  an  order,  and  he  was  considered  entitled  to  man. 
compensation  for  deterioration,  which  had  taken  place 
while  the  vendors  retained  possession,  he  was  allowed 
the  amount  out  of  his  purchase-money,  together  with 
interest  at  4  per  cent,  from  the  time  when  he  paid  it  in, 
and  the  costs  of  the  trial  of  an  issue  directed  to  ascer- 
tain the  amount  of  damage.3 

8  1406.     Again,  where  vendors  insisted  on  continuing  Set-ofi 

.      S  ,.  •  t  i  i  against 

in  possession  pending  certain  disputes  between  them-  interest. 
selves  and  the  purchaser,  and  allowed  the  property  to 
fall  into  a  state  of  dilapidation,  Lord  Selborne  held  that 
the  purchaser  must  be  allowed  to  set  off  against  the  in- 
terest payable  by  him  the  amount  of  rent  which  the 
vendors  might,  but  for  their  wilful  neglect  and  default, 
have  received,  and  also  the  amount  of  the  deterioration.4 

S  1407.  In  another  case,  where  the  purchaser  (plaintiff)  Deterio- 

i  i  i   i       i       ■  i         i  ration  by 

alleged  that  the  vendors  (defendants)  had  since  the  date  vendors' 
of  the  contract  let  the  property  (an  oil  mill,  with  plant 
and  machinery,)  to  third  parties,  and  that  the  plant  was 
daily  being  deteriorated  and  worn  out  by  the  improper 
user  thereof  by  the  defendants'  tenants,  it  was  held  that 
the  plaintiff  was  entitled  to  discovery  from  the  defend- 
ants of  the  names  of  the  persons  to  whom,  and  the  term 
for  which,  the  property  had  been  let.5 

1  Foster  v.  Deacon,  3  Mad.   394.  3  Ferguson  v.  Tadman,l  Sim.  530. 

See   too  Counter  v.   Macpherson,    5  4  Phillips  v.  Silvester,  L.  R.  8  Ch. 

Moo.  P.  C.  C.  83,  supra,  §  893.  173. 

-  Per  Jessel  M.R.  in  LyscujU  v.  5  Dixon  v.  Fraser,  L.  E,  2  Erj. 

Edward*,  2  Ch.  D.  at  p.  507.  497. 
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Pabt  v.       §  1408.     The  vendor's  accountability  for  deterioration 
— ^-  arises  out  of  his  constructive  trusteeship  1  for  the  pur- 
vendor      chaser.     Therefore,  if  the  vendor  of  a  farm  subject  to  a 
farm!et     yearly  tenancy  finds  and  knows,  before  the  day  for  com- 
pletion arrives,  that  it  will  be  impossible  to  complete  on 
that  day,  and  that   the   tenancy  will  determine .  before 
actual  completion,  then,  inasmuch  as  it  is  his  duty,  as  a 
trustee  for  the   purchaser,  to   keep  the  property   in  a 
proper  state  of  cultivation,   he  ought  to  relet  it  on  a 
yearly  tenancy ;  unless  the  purchaser,  being  asked  what 
he  wishes  to  be  done,  is   willing  to  run  the  risk  of  it 
being  unlet,  and  will  guarantee  the  vendor  against  any 
loss  that  may  arise  to  him  in  case  the  purchase  goes  off.2 
Vendor         &  1409.  In  a  case  that  came  before  the  Privy  Council, 

working  . 

mine.       the  vendor  of  a  coal  mine,  having,  during  delay  of  com- 
pletion, worked  the  mine  for  his  own  benefit,  was  held 
bound  to  pay  to  the  purchaser  the  value  in  situ  naturali 
of  the  coal  taken,  i.e.,  its   market  value  at  the  place 
where  it  was  to  be  sold,  less  the  costs  of  severing  it  and 
taking  it  from  the  mine  to  that  place.3 
Deterio-         §  1410.     On  the  other  hand,  the  purchaser  will  have 
borne  by    to  bear  the  loss  from  deterioration  in  the  following  cases  : 
puruiasei.  j^rg^  where  ft  occurs  after  the  time  at  which  he  ought  to 

have  taken  possession.* 

Posses-  §  1411.     Secondly,  where  it  occurs  during  the  period 

vendor      in  which  the  vendor  is  in  possession,  but  is  the  result 

dental,      of  accident,  without  the  fault  of  the  vendor :    so  that 

where  during  this  period  the  vendor  was,  in  consequence 

of  such  an  accident,  compelled  to  expend  money  on  or  in 

respect  of  the  property,  as  in  shoring  it  up,  or  removing 

rubbish  which  had  fallen  on  a  neighbour's  property,  the 

vendor  was  held  entitled  to  have  this  repaid  by  the  pur- 

1  See  supra,  §  1368.  Vivian,  L.  K.  6  Ch.  742. 

2  Earl  of  Egmont  Y.Smith,  6  Ch.  4  Binks   v.   Lord  Rolceby,  2   Sw. 
D.  469,  475.  222  ;    Minchin  v.   Nann,  4   Beav. 

3  Brown  v.  Dibbs,  25  W.  E.  776,  332. 
following  the  principle  of  Jegon  v. 
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chaser :  but  the  Court  refused  to  make  the  purchaser  paet  v. 

pay  the  expenses  of  a  reference  to  the  Master  in  relation '—— 

to  the  repairs,  though  that  had  been  proper  for  the  pro- 
tection of  the  trustees  of  the  estate.1 

§  1412.     Thirdly,  where  the  deterioration  is  due  to  Purchaser 
the  purchaser  himself,  the  loss  must  fall  on  him  though  of  the 
not  in  possession.     Thus,  where  a  purchaser  agreed  with  misc  ief' 
a  tenant  of  the  estate  that  he  should  give  up  possession 
if  the  purchaser  had  a  conveyance  by  a  certain  time,  and 
the  tenant,  misconstruing  the  agreement,  gave  up  pos- 
session though  the  purchaser  had  not  the  conveyance ; 
the   purchaser  was  held  to  be   the  innocent   cause   of 
the   mischief,   and  so  responsible  for  the   deterioration 
which  resulted.2 

§  1413.  The  cases  which  arise  where  the  vendor  is  Vendor  in 
himself  in  personal  occupation  of  the  estate  correspond  occupa- 
with  those  where  he  is  in  receipt  of  the  rents,  except  that, 
instead  of  having  to  pay  over  the  rents  received  from 
others,  he  will  have  to  pay  to  the  purchaser  an  occupa- 
tion rent  to  be  set  upon  the  estate,  himself  receiving 
interest  in  return.3 

§  1414.     In  a  recent  case,  the  contract  having  stipu-  Metropoii- 
latecl  that,  from  the  day  named  for  completion,  the  pur-  ,tay  cJ.'y. 
chaser  should  receive  "  all  rents  and  profits,"  the  vendors,  D''fr'es- 
remaining  in  occupation  of  the  property  after  that  day, 
were  held  bound  to  pay  a  fair  occupation  rent  for  the 
interval   which   elapsed   before  the  purchase  was  com- 
pleted.4 

8  1415.     No  such  occupation  rent,  however,  will  be  Purchaser 

-,,-,,-,  ,    ,      in  default. 

allowed  where  the  purchaser  ought  under  the  contract  to 
have  taken  possession,  and  the  vendor  has  continued  in 
possession  only  by  reason  of  the  purchaser's  wrong- 
doing.5 

1  Robertson  v.   Shelton,    12   Beav.  A  Metropolitan    Railway     Go.    v. 
ogQ  Defries,  2  Q.  B.  D.  189  ;  affirmed,  id. 

2  Harford  v.  Furrier,  1  Mad.  532.  387. 

3  Dyer  v.  Hargrove,  10  Ves.  505.  6  DaJein  v.  Gorge,  2  Russ.  170,  181. 


602  OF   INCIDENTAL    MATTERS. 

part  v.       §  1416.     Tims  where  the  property    (a  tavern)    was 


Ch. 


Instance. 


occupied  by  the  vendor,  a  licensed  victualler,  for  the 
purposes  of  his  business,  and  the  purchasers,  a  railway 
company,  having  made  default  in  payment  of  the  pur- 
chase-money on  the  day  named  for  completion,  the 
vendor  continued  the  business  on  his  own  behalf,  but 
under  great  inconvenience,  all  his  arrangements  having 
necessarily  to  be  made  subject  to  determination  on  pay- 
ment of  the  purchase-money,  it  was  held  that  the  pur- 
chasers were  not  entitled  to  any  allowance  by  way  of 
occupation  rent.1 
income-  8  1417.  Where  the  Court  fixes  an  occupation  rent  to 
allowance,  be  paid  by  the  vendor,  he  will,  it  seems,  be  allowed  to 
deduct  the  income-tax  on  it  as  a  "just  allowance  ;  "  but 
the  Court  will  not  insert  any  express  provision  on  the 
point  in  the  judgment.2 


II.    Where  the  purchaser  is  in  possession. 

Purchaser      §  1418.     It  follows  from  the  principles  already  stated 

sioumust  and  discussed  in  this  chapter  that  generally,  in  the  ab- 

rest.in  e'   sence  of  stipulation,  a  purchaser  in  possession  of  the 

estate  which  is  the  subject-matter  of  the  contract  must 

pay  interest  on  the  unpaid  purchase-money  from   the 

time  when  his  possession  under  the  contract  commenced 

until  completion.3 

Though         §  1419.     The  rule  that  the  purchaser  in   possession 

compie-     shall  pay  interest  on  the  unpaid  part  of  the  purchase- 

in°gUtoW'    money  will  be  applied  even  in  cases  where  the  delay 

vendor.     arises  from  the  neglect  of  the  vendor,  and  the  purchaser 

makes  no  actual  profit  out  of  the  land.4     "  The  act  of 

1  Leggott  v.  Metropolitan  Railway  v.   Lord  Roheby,  2  Sw.  at  p.  226  ; 

Co.,  L.  R.  5  Ch.  716.  Neath  New  Gas  Co.  v.  Gwyn,  W.  N. 

=  Sheru-in  v.  Shakspear,  5  De  G.  1873,  200  ;  Ballard  v.  Shutt,  15  Ch. 

M.  &  G.  517,  532.  D.  122. 

a  See  supra,  §  1372  ;  and  Fludyer  4  Fludyer  v.  Docker,  12  Ves.  25  ; 

v.   Cocker,  12  Ves.  at  p.  27  ;  Sinks  Ballard  v.  Shutt,  15  Ch.  D.  122. 
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taking   possession,"   said  Grant  M.R.    "is   an   implied   paetv. 


Ch. 


agreement  to  pay  interest :  for  so  absurd  an  agreement 
as  that  a  purchaser  is  to  receive  the  rents  and  profits  to 
which  he  has  no  legal  title,  and  the  vendor  is  not  to  have 
interest,  as  he  has  no  legal  title  to  the  money,  can  never 
be  implied."1 

§  1420.     Accordingly  where  a  purchase  was  to  be  Election 
completed  by  a  given  day,  when  the  purchaser  was  to  interest 
have  possession,  and  it  was  provided  that,  if  from  any  and  lcnts' 
cause  whatever  the  purchase-money  should  not  be  then 
paid,  the  purchaser  should  pay  interest,  and  a  delay  of 
six  months  was  occasioned,  but  innocently,  by  the  vendor 
in  not  delivering  proper  abstracts,   he  was  put  to  his 
election  to  pay  interest  or  give  up  the  rents,  though 
notice  had  been  given  by  the  purchaser  that  the  money 
was  lying  idle.2 

§  1421.  In  a  case  decided  by  Lord  Romilly  M.R.  the  stipuia- 
contract  provided  that  the  purchasers  should  pay  interest  incasing 
on  the  purchase-money  at  4  per  cent,  from  the  time  of mterest- 
their  taking  possession  until  the  1st  of  July,  1858  (the 
day  for  completion),  at  5  per  cent,  from  the  last  men- 
tioned date  until  the  1st  of  January,  1859,  and  afterwards 
at  8  per  cent,  until  payment,  with  a  proviso  that  the 
purchasers  should  not  be  entitled  to  withhold  payment  of 
the  purchase-money  upon  paying  interest  at  the  higher 
rates.  The  purchasers  took  possession  before  the  end  of 
1857,  but,  without  any  misconduct  on  the  vendors'  part, 
completion  did  not  take  place  until  1865.  His  Lordship 
held  that  the  stipulation  for  the  payment  of  interest  at 
the  rate  of  8  per  cent,  was  a  separate  and  distinct  con- 
tract which  the  purchasers  were  bound  to  perform,  and 
not,  as  they  contended,  in  the  nature  of  a  penalty  to 
secure  the  completion  of  the  purchase  within  a  reason- 
able time.      The  case  well  illustrates  the  principle  that 

1  Fludyer  v.  Coder,  12  Ves.  at  pp.  3  Herbert  v.  Salisbury  and  Yeovil 
27   28.                                                         liaihiaij  Co.,  L.  R.  2  Eq.  221. 

2  Cowpe  v.  Baheioell,  13  Beav.  421. 
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part  v.  stipulations  of  this  kind  will  have  effect  given  to  them 

according  to  their  natural  meaning.1 

Posses-  §  1422.     Again  where  a  purchaser  under  a  decree 

turned,     accepted  possession,   and  on  a  report  of  an  objection 
returned  possession,  he  was  ordered  to  pay  interest  from 
the  time  at  which  he  took  possession,  or  at  which  a  title 
was  shown  under  which  he  might  safely  have  done  so, 
and  even  for  the   time  during  which  he  returned  the 
possession.2 
Purchase-       §  1423.     But  where  a  purchaser  had  been  let  into 
propriated  possession  at  the  intended  time  for  completion,  and  after- 
given.° ice  wards,  difficulties  having  without  any  fault  on  his  part 
arisen  to  delay  completion,  paid  the  purchase-money  into 
a  separate  account  at  a  bank,  and  gave  notice  to  the 
vendors  that  the  money  was  appropriated  to  the  purposes 
of  the  contract,  and  that  he  was  ready  to  complete ;  Lord 
Romilly  M.R.  held  that  he  was  not  chargeable  with  in- 
terest after  the  date  of  his  notice,  but  must  pay  to  the 
vendors  any  interest  he  had  received  from  the  bank  in 
respect  of  the  sum  paid  in.3 
Profit  §  1424.     For  where  the  purchaser  in  possession  makes 

a^pro-°n  any  profit  on  any  part  of  the  appropriated  purchase-money, 
purchase-  be  is  discharged  from  the  payment  of  interest  only  in 
money.  reSpect  of  the  purchase-money  on  which  he  has  made  no 
interest.  Thus  where  a  purchaser,  on  entering  into 
possession,  paid  the  money  into  his  banker's,  and  gave 
the  vendor  notice  that  he  was  ready  to  invest  in  such 
manner  as  the  vendor  should  require ;  and  during  the 
investigation  of  the  title  kept  a  balance  at  his  banker's 
equal  to  the  purchase-money,  except  on  four  days,  when 
it  was  a  little  less  ;  Leach  V.C.  said  it  was  clear  that  the 
purchaser  had  made  some  profit  with  the  money,  "  first, 
because  his  balance  was  in  a  small  degree  and  for  a  few 

1  See  supr-i,  §  1389.  3  Kershaw  v.  Kershaw,L.  R.  9  Eq. 

2  Binks  v.  Lord  Rokeby,  2  Sw.  222.      56.     Distinguish  Dickenson  v.  Heron, 
See  also  Att.-Gen.  v.  Christchurch,  13      St.  Leon.  Vend.  516. 

Sim.  214. 
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days  reduced  below  the  amount  of  the  purchase-money,   part  v. 

but  principally  because  the  purchase-money  supplied  the — - 

place  of  that  balance  which  he  must  otherwise  have 
maintained  at  his  banker's :"  he  therefore  directed  an 
inquiry  as  to  the  average  balance  which  the  purchaser 
'had  maintained  at  his  banker's  for  the  three  years  pre- 
ceding the  purchase,  and  the  average  balance  during  the 
period  of  the  investigation  of  the  title,  and  declared  that 
in  respect  of  the  difference  between  those  balances  he 
was  not  chargeable  with  interest  on  his  purchase-money.1 

§  1425.     So  strongly  'does  the  Court  hold  to  this  prin-  contract 
ciple,  that  a  purchaser  in  possession  shall  pay  interest  on  ^™ur* 
the  unpaid  purchase-money,  that  it  will  look  at  any  con-  ^^r 
tract  which  appears  to  prevent  the  application  of  this  mtei'est- 
rule  by  the  light  of  this  general  principle  of  justice,  and, 
it  seems,  refuse  execution  of  it  where  it  grossly  violates 
this  principle :  for  "  a  Court  of  Equity  interposes  only 
according  to  conscience."2 

8  1426.     So  that  where  a  contract  stipulated  that  the  Exemp- 

.  .  tit  ^on  not 

interest  on  the  remainder  ot  the  purchase-money  should  enforced. 
not  commence  till  Lady-day  next,  in  case  the  title  should 
be  perfected  and  the  assurances  executed  at  that  time ; 
and  if  not,  then  should  commence  on  the  execution  of 
such  assurances ;  and  the  purchaser  was  let  into  posses- 
sion under  a  stipulation  in  the  contract  to  that  effect,  but 
the  assurances  were  not  executed  for  forty  years ;  the 
House  of  Lords  held  that  the  purchaser's  exemption  from 
interest,  though  permissible  if  the  contract  had  been 
speedily  executed,  would  not,  under  such  circumstances 
and  with  such  length  of  time,  be  enforced  by  a  Court  of 
Equity.3 

§  1427.     In  a  recent  Irish  case,  the  purchaser,  who  Purchaser 
had  been  allowed  to  go  into  possession  without  paying  ^5 

1  Winter  v.  Blades,  2  S.  &  S.  393.  2  Per  Lord  St.  Leonards  in  Birch 

Lord  St.  Leonards  doubted  the  cor-  v.  Joy,  3  H.  L.  C.  at  p.  598. 
rectness  of  this  decision.    St.  Leon.  3  Birch  v.  Joy,  3  H.  L.  C.  565. 

Vend.  514. 
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Part  V. 
Ch.  v. 


Possession 
under 
statutory 
power. 


Price  as- 
certained 
by  ver- 
dict of 
jury. 


Occupa- 
tion rent. 


In  sales 


the  purcliase-money,  and  had  afterwards  been  forcibly 
dispossessed,  sued  for  specific  performance  and  damages. 
He  was  charged  with  interest  for  the  period  during  which 
he  was  in  possession,  and,  as  from  the  time  when  the  vendor 
retook  possession,  interest  was  not  charged  against  the 
purchaser  nor  the  rents  against  the  vendor ;  and  no 
damages  were  given.1 

§  1428.  Where  a  corporation,  acting  under  some 
special  Act  of  Parliament  incorporating  the  Lands 
Clauses  Act,  1845,  takes  possession  of  land  by  virtue 
of  its  statutory  powers  before  the  price  has  been  ascer- 
tained, the  vendor  is  generally  entitled  to  interest  on  the 
purchase  or  compensation  moneys  from  the  date  of  the 
taking  possession.2 

§  1429.  But  in  a  case  where  a  Local  Board  com- 
pulsorily  purchased  lands  which  were  subject  to  tenan- 
cies, and  the  price  of  the  landlords'  [vendors']  interest 
was  ascertained  by  the  verdict  of  a  jury,  the  Court  held 
that  interest  was  payable  by  the  purchasers  from  the 
date  of  the  verdict,  notwithstanding  that  they  could  not 
and  did  not  obtain  actual  possession  of  the  property  for 
some  time  afterwards  ;  but  it  was  at  the  same  time  held 
that,  if  the  vendors  had  received  any  rents  since  the 
verdict,  the  amount  of  those  rents  would  be  deducted 
from  the  interest.3 

§  1430.  In  one  case,  where  the  purchaser  had  been 
let  into  possession  under  the  contract,  and  objected  to 
the  title,  he  was  allowed  to  remain  in  possession  on  pay- 
ment of  an  occupation  rent :  but  the  case  seems  to  have 
been  one  of  arrangement,  not  of  strict  right.4 

§  1431.     In    sales   of  reversionary  estates,  the  pur- 


1  Johnston  v.  Johnston,  I.  B.  3 
Eq.  328. 

2  Rhys  v.  Dare  Valley  Railway  Co., 
L.  E.  19  Eq.  93 ;  Firth  v.  Midland 
Railway  Co.,  L.  B.  20  Eq.  100. 

3  Re  Eccleshill  Local  Board,  13  Cli. 


1).  365.  Cf.  Catling  v.  Great  Northern 
Railway  Go.,  18  W.  E.  121 ;  21  L.  T. 
N.  S.  17. 

4  Smith  v.  Lloyd,  1  Mad.  83 ;  S.C. 
s.n.  Smith  v.  Jackson  and  Lloyd,  1 
Mad.  CI 8. 
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chaser  cannot,  of  course,  be  let  into  actual  possession  or  paet  v. 

receipt  of  the  profits  of  the  estate  purchased.    It  becomes, '-^— 

therefore,  necessary  to  inquire  from  what  period  he  is  to  sioiwy" 
be  treated  as  if  he  were  in  possession,  so  as  to  render  cstates' 
him  liable  to  the  payment  of  interest  on  his  unpaid  pur- 
chase-money :  for  the  wearing  away  of  the  lives,  or  of 
the  time  after  which  the  reversion  will  vest  in  possession, 
is  justly  considered  equivalent  to  possession,  and  as 
creating  in  the  purchaser  a  liability  to  pay  interest.1 

§  1432.     The  purchaser  of  such  an  estate  pays  interest  From 
from  the  time  at  which  he  became  by  law  entitled  to  interest 
receive  the  rents,2  which  is  primd  facie  the  time  fixed  forUTlls' 
completion  of  the  contract ;  3  or,  where  the  contract  speci- 
fies no  time  for  completion,  the  time  at  which  a  good  title 
was  first  shown  or  the  title  was  accepted.4     This  may  of 
course  be  modified  by  contract :  so  where  the  contract 
stipulated  that  the  rents  should  belong  to  the  purchaser 
only  from  the  time   the   contract   was    completed,   the 
vendor  was  held  not  entitled  to  claim  interest  on  the 
unpaid  part  of  the  purchase-money.5 

8  1433.     In  cases  of  sales  of  reversions  under  the  Sale  of 

.  -ii  r  i  i  reversi' 

Court,  interest  will,  it  seems,  run  from  the  time  when  by  the 
the  Chief  Clerk's  certificate  of  the  result  of  the  sale  be- 
comes binding.6  But  where  a  time  is  specified  at  which 
the  money  ought  to  be  paid  into  Court,  that,  and  not  the 
confirmation  of  the  sale,  will,  it  appears,  be  the  time  from 
which  interest  will  run ;  as  in  the  case  of  an  estate  in 

1  See,  in  addition  to  the  suhse-  decision  S.  C.  2  Ir.  Eq.  R.  87,  that 
quent  cases,  Davy  v.  Barber,  2  Atk.  interest  should  run  from  the  date  of 
489  ;  Bobertshaw  v.  Bray,  14  L.  T.  the  report  of  good  title  ;  and  see 
101,  12  Jur.  224.  ™Pra>  §  1375- 

2  Cliampernmme  v.  Brooke,  3  CI.  &  5  Brooke  v.  Champemowne,  4  CI.  & 
Fin.  4  (overruling  Blount  v.  Blount,  Fin.  589 ;  and  see  Weddall  v.  Nixon, 
3  Atk.  636).  17  Beav-  16°- 

3  Bailey  v.  Collett,  18  Beav.  179  ;  °  Ex  parte  Manning,  2  P.  Wms. 
Wallis  v.'Sarel,  5  De  G.  &  Sm.  429 ;  410.  Cf.  Seton,  1397,  1398  ;  Dart, 
Davy  v  Barber,  2  Atk.  489  ;  Owen  v.  Vend.  (5th  ed.),  1200.  See  also  Child 
Davies,  3  Atk.  637.  v.  Lord  Abingdon,  1  Ves.  Jim.  94  ; 

*  Enraght  v.  Fitzgerald,  2  Dr.  &  Trefusis  v.  Lord  Clinton,  2  Sim.  359. 
War.  43,  reversing  Lord  Plunketfs 


reversion 
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Part  v.  possession  that  would  be  the  time  at  which  a  purchaser 

'-'-  would  be  entitled  to  enter  into  the  receipt  of  the  rents. 

So  where  the  25th  December,  1849,  was  appointed  for 
the  payment  of  the  money  into  Court,  but  the  abstract 
was  delivered  in  September,  1851,  and  a  good  title  was 
not  made  out  till  March,  1852,  interest  was  directed  to 
be  paid  from  the  25th  December,  1849.1 
Payment       §  1434.     Possession  of  the  estate  and  of  the  purchase- 
chase-       money  being,  as  we  have  seen,2  mutually  exclusive,  the 
intoCy      vendor  is  generally  entitled  to  call  on  a  purchaser  in  pos- 
court.       session  to  pay  the  purchase-money  into  Court. 
Title  §  1435.     Where  the  purchaser  is  in  possession,  and 

the  vendor  has  disclosed  such  a  title  as  the  purchaser 
ought  to  accept,  the  vendor's  right  thus  to  proceed  is 
clear.     And  the  Court  will  pursue  this  course  where  the 
purchaser  in  possession  admits  a  good  title,  though  he 
may  claim  the  right  to  object,  it  not  having  been  ap- 
proved by  Counsel.3 
Title  not        §  1436.     On  the  other  hand  it  is  a  general  rule,  that 
ma  e  ou .  w].iere  ft  -g  through  the  laches  of  the  vendor  that  the 
title  remains  incomplete,  the  Court  will  refuse  an  appli- 
cation  for   the   payment    of   the   purchase-money   into 
Court.4 
Purchaser      §  1437.     But  where  the  want  of  a  good  title  being 
election,    shown  is  not  from  the  default  of  the  vendor,  the  Court 
will,  it  seems,  put  the  purchaser  to  his  election,  either  to 
pay  in  his  purchase-money  or  to  give  up  possession, 
instances.      §  1438.     Thus,  in  a  case  before  Lord  Eldon,  where  the 
purchaser  was  let  into  possession,  both  parties  acting  in 
the  confidence  that  the  title  would  soon  be  made  out,  and 
that  confidence  was  "  not  (to  use  his  Lordship's  words) 
made  good,  and  that  was  a  surprise  upon  both,"  his  Lord- 
ship expressed  the  opinion  that  the  purchaser  should  be  put 
to  his  election,  either  to  give  up  possession  or  to  pay  the 

1  Wallis  v.  Sard,  5  De  G.  &  Sm.  3  Orutchley  v.  Jerninglmm,  2  Mer. 
429.                                                               502. 

2  Supra,  §  1372.  6  Fox  v.  Birch,  1  Mer.  105. 
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money  into  Court :  but  on  a  subsequent  day  his  Lordship  part  v. 

said  only  that  the  purchaser    ought,    at  least,   to   pay ^— 

interest  on  his  purchase-money;  and  the  point  was 
ultimately  settled  by  agreement  between  the  parties.1 
And  notwithstanding  some  doubts  cast  upon  the  wisdom 
of  this  judgment  in  a  subsequent  case  by  Plumer  V.C., 
who  considered  it  to  be  "  the  imprudence  of  the  vendor 
in  letting  the  vendee  into  possession  before  the  questions 
upon  the  title  were  disposed  of,"  2  the  Court  will  gene- 
rally put  a  purchaser  in  possession,  where  the  title  has 
not  been  made  out,  to  his  election,  either  to  pay  in  the 
purchase-money  or  to  give  up  possession  ;  3  and  the  Court 
did  so  in  one  case  where  it  was  part  of  the  contract  that 
5000/.,  part  of  the  purchase-money  (6300/.),  should  be 
secured  by  a  mortgage  of  the  estate.4  In  some  cases 5 
two  months,  and  in  another6  one  month,  have  been 
allowed  the  purchaser  to  elect  whether  of  the  alterna- 
tives to  accept. 

§  1439.     Where  the  contract  allows  possession  to  be  Possession 
taken  before  the  completion  of  the  title,  the  Court  will  toTon-"^ 
not  generally  order  the  payment  of  the  purchase-money tract" 
into  Court  on  the  score  of  possession.7 

§  1440.     Thus,  where  by  the  contract  the  purchasers,  Pryse  v. 

•1  ,       l  ,     i-i        .       j.      .    i  Cambrian, 

a  railway  company,  were  to  be  at  liberty  to  take  posses-  jtaiiway 
sion  on  depositing  a  specified  sum  of  money  in  a  bank,  Co- 
and  they  duly  made  the  deposit  and  entered  into  posses- 
sion of  the  land  and  made  their  railway  over  it,  though 
they  afterwards  for  a  long  time  neglected  to  complete, 
the  Court  of  Appeal  in  Chancery  held  that  the  vendor  was 

1  Gibson  v.  Clarke,  1  V.  &  B.  500.       had  been  in  possession  without  re- 

2  Clarice  v.  Elliott,  1  Mad.  at  p.      eeipt  of  the  rents). 

607.  4  Younge  v.  Duncombe,  You.  275. 

3  Clarke  v.  Wilson,  15  Ves.  317  ;  s  Younge  v.  Duncombe,  Tindal  v. 
Smith  v.  Lloyd,  1  Mad.  83  ;  Wick-  Cobliam,  Curling  v.  Austin,  ubi  supra, 
ham  v.  Evered,  4  Mad.  53  ;  Tindal  6  Wickham  v.  Evered,  ubi  supra. 
v.  Cobham,  2  My.  &  K.  385.  See  7  Morgan  v.  Shaw,  2  Mer.  138  ; 
also  King  v.  King,  1  My.  &  K.  442  ;  Gibson  v.  Clarke,  1  V.  &  B.  500  ;  Gell 
and  Curling  v.  Austin,  2  Dr.  &  Sm.  v.  Watson,  3  Mad.  225. 

129, 139  (in  which  case  the  purchaser 

11   R 
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Part  v.  not  entitled,  on  interlocutory  motion,  to  have  the  purchase- 

'—L-  money  paid  into  Court.1 

Cooper  §  1441.     But  in   another   railway   case,   where    the 

oMd'j)'     purchasing  company  were  by  the    contract  allowed  to 
Co!  ay    take  possession,  but  the  contract  also  contained  a  clause 
providing  that  the  vendors    should  nevertheless  retain 
their  lien  for  the  unpaid  purchase-money,  and  all  rights 
and  remedies  incident  to  such  lien,  Kindersley  V.C.  held 
that  the  fact  of  the  company  having  been  let  into  posses- 
sion did  not  prevent  the  vendors  from  applying  to  have 
either  payment  into  Court  of  the  unpaid  balance  of  the 
purchase-money  or  delivery  up    of  possession,  and  he 
ordered  such  payment  or  delivery  to  be  made  within  a 
month,  on  the  terms,  however,  that  if  possession  were 
delivered  up,  the  vendors  should,  within  a  fortnight  after 
such  delivery,  pay  into  Court  the  instalment  of  the  pur- 
chase-money which  they  had  already  received.2 
Possession      §  1442.     If  the  purchaser  happens  to  be  in  posses- 
other        sion  under  some  other  title  than  the  contract,  this  is  a 
tlfJe"        circumstance  against  calling  for  the  payment  of  the  pur- 
chase-money into  Court ;  as  where  the  purchaser  was  in 
possession  not  under  the  contract  for  sale,  but  as  tenant 
to  the  vendor  at  the  time  of  the  purchase ; 3  and  where 
the  purchaser  was  a  tenant  in  common  with  the  vendor, 
and  had  with  his  consent  been  in  receipt  of  the  rents  of 
the  whole.* 
Faulkner       §  1443.     In  a  case  where  the  contract  of  which  the 
Yin.   *'"'  plaintiff  sought  specific  performance  was  that,  when  a 
house  of  the  plaintiff  should  be  completed;  he  would  grant 

1  Pryse  v.  Cambrian  Railway  Go.,  had  bought  the  right  to  possession 

L.  R.  2  Ch.  444.  Consider  Tomlinson  by  paying  part  of  the  price), 
v.  Manchester  and  Birmingham  Bail-  2  Cooper  v.  London,  Chatham,  and 

way  Co.,  2  Rail.  C.  104  (where  the  Dover  Railway  Co.,  14  W.  R  985. 
acts  relied  on  were  done  under  a  3  Bonner  v.  Johnston,  1  Mer.  366. 

mistake)  ;  Pell  v.  Northampton  and  4  Freebody  v.   Parry,  Coop.   91  ; 

Banbury  Jv/nction  Railway  Co.,  L.  E.  cf.  Walters  v.    Upton,  Coop.  92,  n., 

2  Ch.  100,  102  ;  Capps  v.  Norwich  which  appears  to  depend  on  the  cir- 

and  Spalding  Railway  Co.,  2  N.R  cnmstances   stated    by  Sir  Samuel 

51,  (where  Kindersley  V.C.  seems  to.  Eomilly  arguendo,  in  the   case  to 

have  considered  that  the  company  which  it  is  a  note. 
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v. 

Ch.  v. 


to  the  defendant  and  the  defendant  would  accept  a  lease  part 
ot  it  tor  twenty-one  years,  and  the  defendant  took  pos- 
session of  the  house  before  it  was  completed,  and  occupied 
it  for  a  year,  but  refused  to  pay  rent ;  a  motion  by  the 
plaintiff  that  the  defendant  should  be  ordered  to  pay  the 
year's  rent  into  Court  was  refused,  on  the  ground  that 
the  money  asked  for  was  no  part  of  the  contract,  nor  was 
the  defendant  in  possession  under  it.1 

§  1444.  Where  the  mere  taking  possession  of  the  Acts  of 
property  does  not  furnish  any  ground  for  ordering  the  °h^er" 
payment  of  the  money  into  Court,  the  order  will  yet  be 
made,  and  without  giving  the  option  of  delivering  up 
possession,  where  the  purchaser  in  possession  commits 
acts  of  ownership,  particularly  acts  occasioning  the 
deterioration  of  the  property ; 2  and  this,  even  though 
the  title  may  not  have  been  made  out,3  or  the  purchaser 
may  be  in  possession  according  to  the  terms  of  his 
contract.4  The  ground  of  this  proceeding  is  that  by 
such  acts  the  purchaser  is  altering  the  property  which 
constitutes  the  security  of  the  vendor  for  his  purchase- 
money,  and  diminishing  the  value  of  the  vendor's  lien 
on  the  estate.5 

§  1445.  Hence,  acts  of  ownership  which  are  clearly  instances 
an  improvement  to  the  estate  will  not  support  such  an 
application  to  the  Court : 6  and  hence,  also,  acts  which 
may  not  show  that  the  occupier  considers  himself  the 
owner,  and  so  will  not  justify  a  decree  of  specific  per- 
formance against  him  without  further  investigation  of  the 
title,  may  yet  be  a  ground  for  an  order  to  pay  the  money 
into  Court,  and  the  appointment  of  a  receiver ;  so  that 
in  one  case  stubbing  up  an  osier-bed,  levelling  the  land 

1  Faulkner  v.  Llewellin,  31  L.  J.  5  Cutler  v.   Simons,  2   Mer.  106, 
Ch.  549.  where  a  list  of  acts  upon  which  such 

2  Pope  v.  Great  Eastern  Railway  orders  had  been  made  is  given.    See 
Co.,  L.  E.  3  Eq.  171.  also  Pope  v.  Great  Eastern  Railway 

3  Bonner  v.  Johnston,  1  Mer.  366.  Co.,  L.  K.  3  Eq.  171,  and  Ballard  v. 

4  Dixon  v.  Astley,  19  Ves.  564  ;  Shutt,  15  Ch.  D.  122. 

S.C.  1  Mer.  133,  378,  n.  6  Bramley  v.  Teal,  3  Mad.  219. 

R  It  2 
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PchT  V'  ant^  ^hng  UP  a  Pond,  were  held  to  justify  an  order  for 
—  payment  and  the  appointment  of  a  receiver,  but  a  refer- 
ence of  title  was  at  the  same  time  made.1  In  another 
case,  Lord  Eldon  took  into  consideration  the  unreasonable 
delay  which  had  been  caused  by  the  purchaser  in  posses- 
sion as  Avell  as  his  acts  of  ownership.2 
income-         8  1446.     Although,  as  we  have  seen,  where  delay 

lax  where         °         .  °. '  '  J 

purchase-  occurs  in  the  completion  of  a  contract  and  the  purchase- 

"aidmto   money  bears  interest,  the  purchaser  paying  such  interest 

' """'       to  the  vendor  is  entitled  to  deduct  the  income-tax  on  the 

amount  of  the  interest,3  where  the  purchase-money  is 

paid  into  Court,  this  deduction  is  not  allowed :  because 

payment  into    Court  is  not   payment   to  the  party  as 

against  whom  the  purchaser   is    entitled  to  deduct  the 

tax.     However  the  purchaser  may,  it  seems,  apply  for 

the  deduction  when  the  money  is  paid  out  of  Court.4 

Procedure.      §  1447.     The  order  for  payment  into  Court  may  be 

made  on  motion,5  and,  if  circumstances  justify  it,  before 

the  delivery  of  the  defence.6     In  the  Court  of  Chancery 

the  order  might  be  made  before  answer,7  even  though  the 

defendant  had  filed  no  affidavit  so  as  to  bring  the  merits 

before  the  Court,8  and  though  the  acts  of  ownership  relied 

on  were  not  stated  in  the  bill ; 9  and  the  facts  necessary 

to  support  such  an  application   might    be   supplied  by 

affidavit,  whether    stated   in  the  bill  and  not  admitted 

by  the  answer,10  or  not  stated  in  the  bill.11 

purchase-       §  1448.     Where    an  order   for    payment  into  Court 

handsfof1  has  been  opposed,  and  the  money  is  in  the  hands  of  a 

ei  ake- 

holder.            i  Osborne   v.  Hwrvey,  1   Y.   &   C.  §  1334. 

C.  C.  116.  6  Bonner  v.  Johnston,  1  Mer.  366  ; 

2  Burroughs  v.  Oakley,  1  Mer.  52,  Dixon  v.  Astley,  1  Mer.  133. 

376,  n.  7  e.  g.  Cooper  v.  London,  Chatham, 

3  Crane  v.  Kilpin,  L.  R  6  Eq.  at      and  Dover  Railway  Co.,  14  W.R.  985. 
p.  335,  supra,  §  1399  ;  Bebb  v.  Bunny,  8  Blackburn  v.  Stace,  6  Mad.  69. 

1  K.  &  J.  216.  9  Cutler  v.  Simons,   2  Mer.   103. 

4  Bebb  v.  Bunny,  1  K.  &  J.  216.  See  now  Ord.  XIX.  rr.  4,  9,  17,  18, 
6  Tindal  v.  Cobham,  2  My.  &  K.      20 ;  Ord.  XXIX.  r.  11. 

385  ;   Wickham  v.  Evered,  4  Ma<£  53.  10  Boothby  v.  Walker,  1  Mad.  197. 

See  also  Buck  v  Lodge,  18  Ves.  450  ;  u  Crutchley  v.  Jerningham,  2  Mer. 

and  Ord.  XL.  r.   11,  quoted  supra,      502. 
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stakeholder  who  afterwards  absconds,  the  loss  has  been   pabt  v. 
held  to  fall  on  the  party  who  opposed  the  order.1 


Limita- 
tions. 


§  1449.  It  has  been  decided  that,  when  interest  is  when  in- 
payable  by  a  purchaser  in  possession,  the  time  at  which  comes  duo 
it  first  becomes  due  within  the  meaning  of  the  42nd  status  of 
section  of  the  Statute  of  Limitations  (3  &  4  William  IV.  J-. 
c.  27)  is  the  time  when  the  purchase-money  becomes 
actually  payable,  though  it  (the  interest)  may  have  to  be 
calculated  from  a  much  earlier  date.  In  the  case  referred 
to  the  contract,  made  in  March,  1811,  stipulated  that 
the  purchase-money  should  be  paid  on  the  following 
13th  of  May,  but  the  transaction  remained  uncompleted 
for  upwards  of  forty  years  under  circumstances  whicli 
kept  alive  the  vendor's  right  to  the  purchase-money  :  it 
was  held  that  all  the  arrears  of  interest  from  the  13th  of 
May,  1811,  were  recoverable  by  the  persons  representing 
the  vendor.2 

'  Fenton  v.  Browne,  14  Ves.  144  ;      G.  735.    Cf.  S.C.  s.  ,v.  Toft  v.  Stephen- 
Burroughs  v.  Oakley,  1  Mer.  52.  son,  7  Ha.  1  ;  1  De  G.  M.  &  G.  28. 
2  Toft  v.  Stevenson,  5  De  G.  M.  & 


CHAPTER   VI. 

OF   THE    DEPOSIT. 

paetv.       §  1450.     It  is  common  on   sales  of  real  estate  for 

'-^—  the  purchaser  to  pay  to  the  vendor  at  the  time  of  the 

when   '    contract  a  portion  of  the  purchase-money  by  way  of 

pai  '        part  payment.    This  is  very  generally,  or  perhaps  almost 

universally,  the  practice  in  cases  of  sales  by  auction : l  it 

is  the  exception  in  cases  of  sales  by  private  contract. 

other  §  1451.     In  many  other  cases  payments  are  made  to 

mento.ay"  the  vendor   by   way   of    instalment  or  part  payment. 

Where  without  any  default  on  the  part  of  the  purchaser 

the  contract  fails,  this  money  should  be  repaid. 

Pur-  §  1452.     Furthermore,  it  is  clear  that  the  payment 

lien.         of  this  money  to  the  vendor  or  his  agent  creates  a  lien 

for  the  amount  paid  on  the  vendor's  interest  in  the  land. 

"  There  can  be  no  doubt,  I  apprehend,"  said  Lord  Cran- 

worth,  addressing  the  House  of  Lords,  "  that  when  a 

purchaser  has  paid  his  purchase-money,  though  he  has 

got  no  conveyance,  the  vendor  becomes  a  trustee  for  him 

of  the  legal  estate,  and  he  is,  in  Equity,  considered  as 

the  owner  of  the  estate.     When,  instead  of  paying  the 

whole  of  his  purchase-money,  he  pays  a  part  of  it,  it 

would  seem  to  follow,   as  a  necessary  corollary,  that, 

to  the  extent  to  which  he  has  paid  his  purchase-money, 

to  that  extent  the  vendor  is  a  trustee  for  him ;  in  other 

1  Note  that  where,  on  a  sale  by  rally  relieve   against   the   lapse   of 

auction,  there  is  a  condition  for  the  time.     See  per  Lord  Redesdale  in 

forfeiture  of  the  deposit  if  the  pur-  Lennon  v.  Napper,  2  Soh.  &  Lef.  at 

chase   be  not   completed   within  a  p.  684. 
certain  time,  the  Court  will  gene- 
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words,  that  he  acquires  a  lien,  exactly  in  the  same  way  Pabtv. 

as  if  upon  the  payment  of  part  of  the  purchase-money '-^— 

the  vendor  had  executed  a  mortgage  to  him  of  the  estate 
to  that  extent."  J 

§  1453.  In  Rose  v.  Watson2  W.,  having  successfully  Rose  v. 
resisted  a  vendor's  suit  for  the  specific  performance  of  a 
contract  to  purchase  a  building  estate  on  the  ground  of  the 
vendor's  representations  not  having  been  fulfilled,  filed  a 
bill  to  enforce  his  lien  on  the  estate  for  deposit  and 
instalments  of  purchase-money  with  interest.  The 
House  of  Lords,  affirming  the  decision  of  Kindersley  V.C., 
held  the  plaintiff  entitled  to  such  lien  and  interest 
in  priority  to  persons  to  whom,  after  the  contract,  the 
vendor  had  mortgaged  the  property ;  and  that  although 
some  of  the  plaintiff's  payments  were  made  after  he  had 
notice  of  the  mortgage. 

§  1454.     The  lien  is  not  strictly  confined  to  a  case  of  in  cases 
simple  purchase  :  it  extends  to  the  case  of  a  lease,  and 
entitles  an  intended  lessee  who  has  entered  under  the 
contract  and  expended  money  to  a  lien  on  the  lessor's 
interest : 3  it  extends,  too,   to  a  sub-purchaser  :  so  that  And  sub- 
where  A.   sold  to  B.  and  received  part  payment  frompur'"'"'1' 
him,  and  B.  sold  to  C.  and  received  part  payment  from 
him,  C.  was  held  entitled  to  a  lien  on  B.'s  interest  in  A.'s 
estate.4 

§  1455.     This  lien  in  the  case  of  a  purchaser  extends  Extent  of 
to    (i)    all   instalments  of    the   purchase-money ; 5    (ii) 
interest  thereon  at  4  per  cent,  per  annum  ;8   (iii)  sums 
paid  under  the  contract  as  interest  on  the  unpaid  pur- 


1  Rose  v.  Watson,  10  H.  L.  C.  at  L.  E.  4  Ch.  101. 

pp.  683 — 4.  See  too  per  Lord  West-  5  Bryant  v.  Bitsk,  4  Euss.  5 ;  Hick 

bury  in  S.C.  at  p.  678.  v.  Phillips,  Prec.  in  Oh.  575.    See 

2  10  H.  L.  0.  672.  See  also  Wythes  Graves  v.  Wright,  2  Dr.  &  War.  at  p. 
v.  Lee,  3  Drew.  396,  where  the  earlier  79  ;  and  cf.  Mycock  v.  Beatson,  13 
cases  are  considered.  Ch.  D.  at  p.  386. 

3  Middleton  v.  Magnay,  2  H.  &  M.  6  Lord  Anson  v.  Hodges,  5  Sim. 
233.  227  ;   Webb  v.  Kirby,  7  De  G.  M.  & 

*  Aberaman  Ironworks  v.  Wickens,  G.  376  ;   Wythes  v.  Lee,  3  Drew.  396. 
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Part  V. 
Ch.  vi. 


Under 
Lands 
Clauses 
Act. 


Mode  of 

enforcing 

lien. 


i.  Vendor 
plaintiff. 


ii.  Pur- 
chaser 
plaintiff. 


Deposit 
in  hands 
of  auc- 
tioneer. 


chase-money  ;  (iv)  interest  thereon  ; 1  and  (v)  the  costs 
of  an  unsuccessful  action  by  the  vendor  against  the 
purchaser.2 

§  1456.  It  may  be  observed  in  passing  that  a  vendor 
under  the  Lands  Clauses  Consolidation  Act,  1845,  has 
no  corresponding  lien  on  the  land  sold  for  the  costs  of  an 
arbitration  payable  to  him  by  the  company.3 

§  1457.  The  lien  can,  no  doubt,  be  enforced  in 
precisely  the  same  way  as  a  vendor's  lien  for  unpaid 
purchase-money  ;  and  under  the  present  practice4  there 
can,  it  is  conceived,  be  no  difficulty  in  giving  full  effect 
to  the  purchaser's  rights.     For — 

(i.)  If  the  vendor  be  plaintiff,  the  purchaser  (defen- 
dant) resisting   specific   performance   may  deliver   a 
counter-claim,  asking  for  a  personal  order  for  repay- 
ment of  the  amount  paid  and  interest,  and  for  a  decla- 
ration of  his  lien  on  the  plaintiff's  interest  for  those 
sums  and  costs ;  and  on  the  plaintiff's  action  failing 
such  relief  would  clearly  be  granted  to  the  defendant, 
(ii.)  If  the  purchaser  be  plaintiff,  he  will  frame  his 
claim  in  the  alternative,  asking  for  specific  perform- 
ance or  the  repayment  of  the  amount  paid  and  the 
enforcement  of  his  lien,  and  obtain  relief  accordingly. 
§  1458.     Where  the  deposit  which  the  purchaser  seeks 
to  recover  by  action  is  in  the  hands  of  the  auctioneer 
at  the  time  when  the  action  is  commenced,  and   is    a 
large    sum,    the    purchaser    may   properly    make   the 
auctioneer  a  party  to  the  action.     If  the  sum  is  small, 
the  auctioneer    ought    not    to  be  made  a  party  unless 
and  until  he  has  refused  to  pay  it  into  Court.5 


1  Rose  v.  Watson,  10  H.  L.  C.  672. 

2  Middleton  v.  Magnay,  2  H.  & 
M.  233  ;  Turner  v.  Marriott,  L.  R.  3 
Eq.  744. 

3  Earl  Ferrers  v.  Stafford  and 
Uttoxeter  Railway  Co.,  L.  R.  13  Eq. 
524  ;  Walker  v.  Ware,  Hadham,  and 
Buntingford  Railway  Co.,  L.  R.  1  Eq. 


195  ;  Gould  v.  Staffordshire  Potteries 
Waterworks  Co.,  5  Ex.  214. 

4  See  especially  Jud.  Act,  1873,  s. 
24,  subs.  7. 

5  Earl  of  Egmont  v.  Smith,  6  Ch. 
D.  469.  Cf.  Yates  v.  Farelrother,  4 
Mad.  239. 
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§  1459.     In  a  recent  case,  where  the  contract  was  for  part  y. 

the  sale  of  a  term  of  twelve  and  a  half  years  in  a  public : — :- 

house  (a  going  concern),  and  the  abstract  showed  that  savage. 
the  lessors  had  a  right  to  determine  the  lease  at  the 
end  of  five  years,  it  was  held  that  the  purchaser  was 
entitled  to  rescind  the  contract,  and  sue  for  the  repay- 
ment of  the  deposit  and  interest,  without  waiting  even 
until  the  day  fixed  by  the  contract  for  the  transfer  of 
possession.1 

§  1460.     On  the  other  hand,  where  the   purchaser,  Forfei- 

4-  it  -pa    r\f 

after  making  a  payment  by  way  of  deposit,  unjustifiably  deposit. 
repudiates  the  contract,  or  it  in  any  other  way  goes  off 
through  his  default,  the  vendor  is,  in  the  absence  of 
stipulation  on  the  point,  entitled  to  retain  the  money, 
treating  it  as  having  been  paid  to  him  as  a  guarantee  for 
the  purchaser's  performance  of  the  contract.2 

§  1461.     But  conditions  for  forfeiture  of  the  deposit  vendor 
to   the   vendor,3  or   its   repayment  without   interest   or  to  mate 
costs,4  cannot  be  enforced  by  a  vendor  who  is  unable  to  tltle' 
make  a  good  title. 

§  1462.     It  may  be  convenient  briefly  to  advert  to  The  prac- 
the  jurisdiction  in  respect  of  part  payment  of  the  pur-  the  Court 
chase-money  and  the  lien  for  it  under  the  practice  of  the  cery^11" 
Court  of  Chancery. 

§  1463.     Where  the   vendor   was   the   plaintiff,   and  where 
failed   in   his  suit   for   specific  performance,  the   Court  was 
might  dismiss  the  bill,  and  order  the  plaintiff  to  return  Plaintlff- 
the  deposit  with  interest  at  4  per  cent. ; 5  or  it  might 

1  Weston  v.  Savage,  10  Ch.  D.  736.      Napper,  2  Sch.  &  Lef.  at  p.  684  ; 

2  Exparte  Barrell,  L.  R.  10  Ch.  512 ;      Moss  v.  Matthews,  3  Ves.  279. 
Depree  v.  Bedborough,  4  Giflf.  479 ;  Kelt  3  Want  v.  Stallibrass,  L.  E.  8  Ex. 
v.  Nolces,  14  W.  R.  908  ;  cf.  Moeser  v.      175. 

Wisher,  L.  R.  6  C.  P.  120,  and  dis-  4  McCulloch  v.  Gregory,  1  K.  &  J. 

tinguish  Casson  v.  Roberts,  31  Beav.  286,  295. 

613.     See  too  Essex  v.  Daniell,  L.  R.  5  Lord  Anson  v.  Hodges,  5  Sim. 

10   C.   P.    538  (where  there  was  a  227  ;   Webb  v.  Kirby,  7  De  G.  M.  & 

condition  for  forfeiture  of  the  de-  G.  376  ;  Sheard  v.  Venables,  15  W. 

posit) ;  and,  as  to  relief  against  for-  R.  1166. 

feiture  of  the  deposit,  see  Lennon  v. 


618  OF   INCIDENTAL   MATTERS. 

pakt  y.  declare  the  defendant  entitled  to  a  lien  for  these  amounts 

Ch.  ti.  ..... 

and  the  costs  of  suit,  and  dismiss  the  bill  subject  to  this 

declaration.1 
Theprac-       §  1464.     But  the  proceeding   of  the   Court  in  this 
cretion-"    respect   was   discretionary,   and   depended    on   circum- 
ary>         stances  :  for  the  Court,  by  dismissing  the  bill,  sometimes 
meant  to  leave  the  parties  to  their  remedies  at  Common 
Law,  in  which  case  it  did  not  order  the  return  of  the 
deposit.2 
Where  §  1465.     With  regard  to  the  power  of  the  Court  of 

chaser  Chancery  to  give  the  purchaser  relief  in  respect  of  his 
tift  p  am'  deposit  where  he  was  the  plaintiff,  and  specific  perform- 
ance was  refused,  considerable  variation  took  place.3 
But  in  Todd  v.  Gee 4  Lord  Eldon,  after  fully  considering 
the  earlier  cases,  held  that,  except  in  very  special  cases, 
a  bill  could  not  be  filed  asking  the  performance  of  a 
contract,  or,  in  the  alternative,  an  issue  or  an  inquiry 
with  a  view  to  damages.  This  decision  was  followed 
in  many  subsequent  cases.5 
where  §  1466.     But  if  the  plaintiff  prayed  not  the  mere  repay- 

ciaimed.  ment  of  money  but  a  lien  upon  the  land,  he  was  seeking  for 
equitable  and  not  merely  legal  relief,  and  he  could  main- 
tain his  bill  for  specific  performance,  or,  in  the  alternative, 
for  a  lien  on  the  vendor's  interest  and  the  sale  of  it 
accordingly ; 6  or  he  might  enforce  his  lien  by  means  of 
a  supplemental  bill.7 
where  §  1467.     Where  a  contract  was  rescinded  on  the 


1  Turner  v.  Marriott,  L.  K.  3  Eq.  s  Kendall  v.  Beclcett,  2  R.  &  My. 
744.  88 ;  Jenkins  v.  Parkinson,  2  My.  &  K. 

2  Southcomb  v.  Bishop  of  Exeter,  6  5  ;  Van  v.  Corpe,  3  My.  &  K.  269  ; 
Ha.  225  ;  Rede  v.  Oakes,  2  De  G.  J.  Sainsbury  v.  Jones,  2  Beav.  462 ;  S.  C. 
&  S.  518.  5  My.  &  Cr.  1 ;  Williams-v.  Edwards, 

3  Denton  v.  Stewart,  1  Cox,  258  ;  2  Sim.  78. 

S.  C.  17  Ves.  276,  n.  ;  Greenaway  v.  6  Wythes  v.  Lee,  3  Drew.  396,  com- 

Adams,  12  Ves.    395;    Gwillim   v.  promised  on  appeal,  25  L.  J.  Ch.  389. 

Stone,  14  Ves.  128.    See  also  Blore  Cf.  Blore  v.  Sutton,  3  Mer.  237. 

v.  Sutton,  3  Mer.  237,  248.  7  Westmacott  v.  Robins,  4  De  G. 

4  17  Ves.  273.  F.  &  J.  390. 


704  [  The  figures  refer  to  the  pages.] 

FREEHOLD 

cannot  be  forced  on  purchaser  of  copyhold,  and  rice  verm,  3S0, 
3S1 11.,  527,  528  n. 

FRENCH  LAW 

inadequacy  of  consideration,  as  to,  196 
no  specific  performance  in,  669,  670 
price,  as  to  non-ascertainment  of,  151  n. 
rescission,  as  to,  196,  321 

FUNDS,  25.    See  Stock. 

FURTHER  CONSIDERATION, 

specific  performance  ordered  on,  579,  580 

FUTURE  ACTS, 

judgment  relating  to,  667 


GOING  CONCERN, 

contract  for  sale  of,  467,  617 

GOODS, 

appropriation  of,  147 

GOODWILL 

attorney's  business,  of,  34 

contraot  for  sale  of,  34,  470 

nature  of,  34 

term  respecting,  introduced  by  acceptance,  1*22 

GOVERNMENT  STOCK,  25.    See  Stock. 

GREGORY,  DECRETALS  OF, 
Be  Pactis,  8 

GUIDE-BOOK, 

contract  to  edit,  323 


HARDSHIP 

acts  of  plaintiff  after  contraot,  arising  from,  183  et  seq. 

alteration  of  state  of  property,  arising  from,  1S4 

annuity,  in  contract  to  sell,  402 

a'wabd  (q.v.),  in,  1S2 

bars  the  Court's  interference,  181 

breach  of  trust  (q.v.),  where  contraot  necessitates,  177 

brought  upon  defendant  by  himself,  185 


[The  figures  refer  to  the  pages.]  70,5 

HARDSHIP— continued. 

companies,  in  contracts  between,  190 
covenant  to  leave  buildings  in  repair,  arising  out  of,  189 
discretion  of  Court  not  affected  by,  12 
disregard  of  time,  resulting  from,  469 
failure  of  purchaser's  speculation  not  a,  186 
forfeiture,  where  apprehension  of,  187 
where  liability  to,  186,  187 
impossibility  of  enjoying  thing  purchased,  where,  190 
inadequacy  of  consideration  a  form  of,  190,  192  et  seq. 
indemnity,  where  vendor  has  not  stipulated  for,  187 
latent  and  patent,  distinguished,  185 
members  of  corporation,  resulting  to,  186 
mortgagee,  on,  188 
oppressive  covenant,  of,  189 
option,  arising  from  grant  of,  189 
partnership,  in  contract  for,  642 
plaintiff's  conduct  a  trap  to  purchaser,  where,  184 
service,  of  contract  for,  189 
silence  (q.v.)  creating,  175 
submission,  in,  182 

subsequent  events,  arising  from,  181  el  seq. 
trustees  for  sale,  on,  188 
when  to  be  judged  of,  181 

HEIR 

costs  of,  82  n.,  83  n. 
disposition  of  succession  by,  636 

EXPECTANCY  (q.v.)  of,  636 

infant,  83,  412 

non-performance  by,  412 

purchaser's,  where  a  party,  84 

specific  performance  decreed  against,  18 

trustee,  declared,  83 

unauthorised  sale,  decreed  to  make  good,  433 

vendor's,  when  a  party,  82,  83 

HEIRLOOM,  28 

HIRING  AND   SERVICE 
auctioneer,  of,  42 
broker,  of,  375 

confidential  office,  in  cases  of,  42 
contracts  for,  formerly  enforced,  41 

HAKDSHIP  (q.v.)  of,  189 

now  not  enforced,  40,  42,  374 
manager  for  life,  of,  41 
shipping  broker,  of,  42 

HONORARY    ENGAGEMENT     4,  119,  134—136,  241,  258 
partly  legal,  37G 


704  [The  figures  refer  to  the  pages.] 

FREEHOLD  .  „ 

cannot  be  forced  on  purchaser  of  copyhold,  and  vice  versa,  380, 
381  n.,  527,  528  n. 

FRENCH  LAW 

inadequacy  of  consideration,  as  to,  196 
no  specific  performance  in,  669,  670 
price,  as  to  non-ascertainment  of,  151  n. 
rescission,  as  to,  196,  321 

FUNDS,  25.    See  Stock. 

FUETHER  CONSIDERATION, 

specific  performance  ordered  on,  579,  580 

FUTURE  ACTS, 

judgment  relating  to,  667 


GOING  CONCERN, 

contract  for  sale  of,  467,  617 

GOODS, 

appropriation  of,  147 

GOODWILL 

attorney's  business,  of,  34 

contract  for  sale  of,  34,  470 

nature  of,  34 

term  respecting,  introduced  by  acceptance,  122 

GOVERNMENT  STOCK,  25.    See  Stock. 

GREGORY,  DECRETALS  OF, 
Be  Pactis,  8 

GUIDE-BOOK, 

contract  to  edit,  323 


HARDSHIP 

acts  of  plaintiff  after  contract,  arising  from,  183  et  seq. 

alteration  of  state  of  property,  arising  from,  184 

annuity,  in  contract  to  sell,  402 

award  (q.v.),  in,  182 

bars  the  Court's  interference,  181 

breach  of  TRUST  (q.v.),  where  contract  necessitates,  177 

brought  upon  defendant  by  himself,  185 


[The  figures  refer  to  the  pages.]  705 

HARDSHIP— continued. 

companies,  in  contracts  between,  190 
covenant  to  leave  buildings  in  repair,  arising  out  of,  189 
discretion  of  Court  not  affected  by,  12 
disregard  of  time,  resulting  from,  469 
failure  of  purchaser's  speculation  not  a,  186 
forfeiture,  where  apprehension  of,  187 
where  liability  to,  186,  187 
impossibility  of  enjoying  thing  purchased,  where,  190 
inadequacy  of  consideration  a  form  of,  190,  192  et  seq. 
indemnity,  where  vendor  has  not  stipulated  for,  187 
latent  and  patent,  distinguished,  185 
members  of  corporation,  resulting  to,  186 
mortgagee,  on,  188 
oppressive  covenant,  of,  189 
option,  arising  from  grant  of,  189 
partnership,  in  contract  for,  642 
plaintiff's  conduct  a  trap  to  purchaser,  where,  184 
service,  of  contract  for,  189 
silence  (q.v.)  creating,  175 
submission,  in,  182 

subsequent  events,  arising  from,  181  el  seq. 
trustees  for  sale,  on,  188 
when  to  be  judged  of,  181 

HEIR 

costs  of,  82  n.,  83  a. 
disposition  of  succession  by,  636 

EXPECTANCY  (q.V.)  of,  636 

infant,  83,  412 

non-performance  by,  412 

purchaser's,  where  a  party,  84 

specific  performance  decreed  against,  18 

trustee,  declared,  83 

unauthorised  sale,  decreed  to  make  good,  433 

vendor's,  when  a  party,  82,  83 

HEIRLOOM,  28 

HIRING  AND   SERVICE 
auctioneer,  of,  42 
broker,  of,  375 

confidential  office,  in  cases  of,  42 
contracts  for,  formerly  enforced,  41 

HARDSHIP  (q.V.)  of,  189 

now  not  enforced,  40,  42,  374 
manager  for  life,  of,  41 
shipping  broker,  of,  42 

HONORARY    ENGAGEMENT     4,  119,  134—136,  241,  258 
partly  legal,  376 


702  [The  figures  refer  to  the  pages.] 


FOREIGN  CONTRACT 

enforced  here,  may  be,  46 

immoveable  property,  relating  to,  46 

in  specie,  to  deliver  a  thing  here,  48 

legality  of,  209 

lien  on  foreign  real  estate,  47 

marriage  contract  made  in  France,  46 

Mr.  Justice  Story  on  the  English  doctrine,  47 

Statute  of  Feauds  (q.v.),  affected  by,  219 

FOREIGN  GOVERNMENT, 
contract  by,  45 

FORFEITURE 

acts  which  would  have  worked  or  would  work,  419,  420 

apprehension  of,  not  a  defence,  187 

calls,  for  non-payment  of,  468 
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FORM  OF  PROCEEDINGS. 

alternative  relief,  44 
amendment,  44 
And  see  Inquiry,  Issue,  Pleading,  Reference  of  Title,  Rules 
of  Court,  Writ. 

FORMALITIES 

corporation  (q.v.),  required  in  contracts  by,  277  et  seq. 
omission  of,  in  contract  by  corporation,  218 
Statute  of  Frauds  (q.v.),  not  required  by,  224 

FRAUD 

absolute  conveyance,  in  cases  of,  248 — 250 

affects  the  entire  contract,  313 — 315 

agent,  by,  312,  313,  322 

antecedent  wrong  done,  where,  303 

apparent  defects  no  subject  of,  296 

assign  for  value  of  contract  tainted  by,  313 

belief,  by  warranty  of,  285 

certainty  less  required  in  cases  of,  166 

certificates,  in  withholding,  366 

collateral  parol  contract  or  promise,  in  cases  of,  249 

comes  before  the  Court  in  several  relations,  301 
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concealment,  by,  302,  308  et  seq. 

conditions  of  sale  (q.v.),  in  relation  to,  512 

constituents  of,  257 

corporations  are  incapable  of  personal,  313 

deceit,  a  ground  for  an  action  for,  301 
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disclose,  where  there  is  an  obligation  to,  302  et  seq. 

dispositions  by  defrauding  party  to  persons  not  privy  to,  316 

election  to  be  bound  by  contract  tainted  with,  316  et  seq. 
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imperfect  statement,  by,  305 

indemnity  against  loss  resulting  from,  321 

inducement  to  the  contract,  must  have  been,  289 

innocent  party  cannot  derive  benefit  from  another's,  313 

in  toto,  vitiates  contract,  314 

knowledge  of  the  untruth  requisite  to  constitute,  284 

legal,  285 

marriage  articles  or  contracts,  in  relation  to,  250,  251,  268 

married  woman,  of,  116 

memorandum  only  ancillary  to  verbal  contract,  where,  249 

misrepresentation  (q.v.),  a  larger  word  than,  301 

non-disclosure,  in  cases  of,  302  et  seq. 

non-performance  of  parol  contract  to  sign  a  writing  is  not,  251 

obtaining  contract,  in,  301 

opening  biddings  for,  328  n. 

parol  evidence  in  cases  of,  250 

part  of  contract,  as  to,  314 

partnership,  in  contract  for,  642 

part-performance  (q.v.),  prevented  by  the   operation  of  the 

principle  of,  255 
performance  of  contract,  in,  301,  302 
personal  bar  to  performance,  a,  315,  322 
plea  of,  285 

promise  to  rectify  objection,  by  non-fulfilment  of,  351 
prospectus,  in,  306 

proviso  for  defeasance  or  redemption  omitted,  where,  249 
public,  on  the,  322,  323 
puffer  (q.v.),  by  employment  of,  310  et  seq. 
receipt  of  dividends  before  discovery  of,  319,  320 
refusal  to  sign  a  written  contract  is  not,  251 
rescission  (q.v.)  for,  168,  301 
restitutio  in  integrum  in  cases  of,  318  et  seq. 
right  to  complain  of,  not  marketable,  93,  212 
sale  with  all  faults,  in  cases  of,  309 
settlement,  upon,  538 
shares,  inducing  contract  to  take,  319 
silence  (q.v.)  generally  is  not,  282,  302,  306  et  seq. 

may  be,  304 
specific  performance,  a  defence  to  an  action  for,  301 
Statute  of  Frauds,  an  exception  to,  247  et  seq. 
stranger,  by,  313 

suppression  of  material  fact,  in  cases  of,  302 
uberrima?  fidei,  where  contract  is,  303 
voidable  only,  renders  contract,  315 
waiver  of,  313,  314 
wills,  in  relation  to,  251 

FRAUDS,  STATUTE  OF,  219  et  seq.    See  Statute  of  Frauds. 
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But  the  broker  of  a  purchaser,  and  through  him  as  prin-  FA*T  Y1- 

cipal  the  purchaser,  appear  to  be  in  precisely  the  same — 

position  as  a  jobber.1 

§  1475.  Such  being  the  practice,  the  contract  of  Contract 
sale  to  a  jobber  has  been  determined  to  be  to  the  effect  purchaser, 
that,  at  the  settling-day,  he  will  either  take  the  shares 
himself,  in  which  case  he  must  accept  and  register  a 
transfer  and  indemnify  the  vendor,  or  he  will  give,  as 
purchaser  or  purchasers,  the  name  or  names  of  one  or 
more  persons  capable  of  contracting  and  who  have 
authorised  him  to  contract  for  them,  and  to  whom  no 
reasonable  objection  can  be  made :  and  that  when  the 
vendor  has,  by  executing  a  transfer  to  the  nominees, 
accepted  them  as  purchasers,  and  the  nominees  have 
accepted  the  shares,  through  the  delivery  to  their  brokers, 
on  a  payment  by  their  brokers,  of  the  transfers  and 
certificates  of  shares,  then  two  things  follow,  viz.,  (i.)  a 
new  contract  arises  between  the  original  vendor  and 
the  nominees  of  the  original  purchaser  ;  and  (ii.)  as  a 
consequence,  the  original  purchaser  is  released  and  no 
action  can  be  maintained  against  him  in  respect  of  the 
contract.2  So  that  he  is  not  in  any  sense  a  guarantor  of 
the  performance  of  the  new  contracts  by  his  subvendees. 

1  See  Maxted  v.  Paine  (2nd  action),  cuted  and  delivered  to    him  :  that 

L.  R.  6  Ex.  132, 170.  Consider  Street  the  vendor  has  no  right  to  object  to 

v.  Morgan,  21  L.  T.  N.  S.  432.  execute  a  transfer  to  any  one  named 

3  Coles  v.  Bristowe,  L.  R.  4  Ch.  3,  by  the  purchaser,  and  does  not,  by 
reversing  S.  C.  L.  R.  6  Eq.  149  ;  executing  the  transfer,  release  the 
Grissell  v.  Bristowe,  L.  R.  4  C.  P.  36,  purchaser  from  his  liability  to  in- 
reversing  S.  C.  L.  R.  3  C.  P.  112.  demnify.  His  Lordship  held,  as  a 
In  Maxted  v.  Paine  (2nd  action),  L.  consequence,  that  Doles  v.  Bristowe 
R.  6  Ex.  132,  Lord  (then  Mr.  and  Grissell  v.  Bristowe  (ubi  supra) 
Justice)  Blackburn  subjected  the  were  rightly  decided,  but  on  wrong 
whole  matter  to  a  very  elaborate  grounds,  and  that  Maxted  v.  Paine 
examination,  and  held  that  it  was  no  [1st  action]  (L.  R.  4  Ex.  81)  was 
part  of  the  contract  of  a  purchaser  of  wrongly  decided.  See,  as  to  this 
shares  to  give  in  either  his  own  judgment,  per  James  L.J.  in  Merry 
name  or  that  of  his  real  principal  :  v.  Nickalh,  L.  R.  7  Ch.  at  p.  750. 
that  he  contracts  to  accept  a  transfer  Lord  Blackburn's  views  seem  to  be 
into  the  name  which  he  furnishes,  practically  overruled  by  the  decision 
and  to  indemnify  the  vendor  against  of  the  House  of  Lords  in  the  last- 
all  calls  after  the  transfer   is  exe-  named  case  (L.  R.  7  H.  L.  530). 
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Part  vi.      §  1476.     The  peculiarity  of  this  transaction  does  not 

'——  consist  in  the  extinction  of  the  original  contract  by  the 

ity  of  the  new  one  :  that  occurs  in  many  cases  :  but  in  the  right 
contract.    reserve(j  j^y  ^he  original  contract  to  the  purchaser  to 
compel  the  vendor  to  accept  a  new  contract  in  lieu  of 
the  old  one.     In  short,  the  original  contract  with  the 
purchaser  is  one   for   sale  and  purchase,  with  a  right 
reserved  to  the  purchaser,  under  certain  circumstances, 
to  call  on  the  vendor  to  enter  into  a  new  and  substitu- 
tionary contract,  and  an  obligation  on  the  part  of  the 
vendor  to  do  so.     It  is  an  effective  contract  to  contract. 
When  is         §  1477.     Of  the  original  liability  of  the  first  purchaser 
gmai  pur-  to  be  sued  in  specific  performance  and  for  indemnity 
charged?   there   is  no    doubt.     Let  us  now  inquire  a  little  more 
exactly  what  such  original  purchaser  must  have  done  to 
relieve  himself  from  his  original  liability. 

1st.  He  must  give  as  purchaser  the  name  of  a 
person  capable  of  contracting.  Accordingly  it  has 
been  decided  that  the  passing  on  the  name  of  an 
infant  is  no  satisfaction  of  the  jobber's  liability.1 

2ndly.  He  must  give  as  purchaser  the  name  of  a 
person  who  has  authorised  the  original  purchaser  to 
bind  him  to  a  contract  of  purchase  :  so  that  passing 
on  the  name  of  a  person  who  gave  no  authority  is  no 
satisfaction  of  the  first  purchaser's  liability.2  As 
regards  these  two  points,  it  has  been  urged  that  if  no 
objection  was  taken  to  the  name  within  ten  days  after 
the  settling-day,  that  being  the  period  allowed  for  the 
approval  or  rejection  of  the  name    of   the    ultimate 

1  Merry  v.  Nickalls,  L.  R.  7  Ch.  (Hall  V.C.) ;  Heritage  v.  Paine,  2 
733  ;  S.  C.  s.  n.  Nickalls  v.  Merry,  Ch.  D.  594.  Cf.  Nickalls  v.  Fur- 
ls. R.  7  H.  L.  530  (reversing  the  neaux,  W.N.  1869, 118 '(James  V.C), 
decision  of  Bacon  V.C.  in  S.  C.  L.  R.  and  Maynard  v.  Eaton,  L.  R.  9  Ch. 
7  Ch.  at  p.  740,  and  overruling  414.  See  also  Brown  v.  Black,  L.  E. 
Rennie  v.  Morris,  L.  R.  13  Eq.  203);  15  Eq.  363  ;  8  Ch.  939. 
Dent  v.  Nickalls,  22  W.  R.  218  ;  2  Maxte.d  v.  Paine  (1st  action,), 
Watson  v.  Miller,  W.  N.  1876,  18  L,  R.  4  Ex,  81, 
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purchaser,  the  original  vendor  lost  his  right  to  object :  p^kt  vr. 

but  the  contrary  has  been  held  ;  the  personal  responsi '-^— 

bility,  and  not  the  personal  capacity  or  authority,  being 
the  only  point  left  for  inquiry  and  determination 
within  the  ten  days. 

3rdly.  The  original  purchaser  must  give  a  name  to 
which  no  reasonable  objection  can  be  taken.  It  seems 
that  residence  in  Smyrna  would  be  a  reasonable 
objection.1  This  objection,  if  not  taken  within  the  ten 
days,  would  come  too  late. 

§  1478.     The    nominee   of    the   original   purchaser,  Nominee 

i       i         .,,  -..  ,       -,  ..  need  not 

whether  jobber  or  purchasing  broker,  is  m  most  cases  a  be  sub- 
sub-vendee.  But  this  is  not  necessary.  The  exigency  T£'"'" 
of  the  contract  is  satisfied  if  the  name  given  as  that  of  a 
purchaser  be  that  of  a  person  capable  of  contracting  and 
who  has  contracted  to  take  the  shares.  Thus,  where  the 
person  named  was  a  man  of  straw,  who  for  a  gratuity 
accepted  the  shares  in  a  broken  company,  and  the 
vendor's  brokers  did  not  object  to  the  name  given  or 
require  a  better  name,  the  original  purchaser  was  held 
to  have  performed  his  contract,  and  so  was  no  longer 
bound.2 

Whether  the  original  purchaser  is  bound  to  do  any- 
thing more  than  produce  a  new  contracting  party,  i.e., 
whether  he  is  liable  till  the  new  purchaser  has  actually 
accepted  the  transfer  of  the  shares,  is  a  point  which  is 
hereafter  considered.3 

§  1479.     Where  the  nominee's  name  has  been  given,  The  new 
with  his  authority,  by  the  jobber  or  purchasing  broker, 
and  such  name  has  been  accepted  by  the  vendor  by  his 
executing  the  transfer  to  the  nominee,  and  the  nominee 
has  through  his  broker  paid  for  the  shares  and  accepted 

i  Allen  v.  Grcwes,  L.  R.  5  Q.  B.      L.  R.  4  Ex.  203,  affirmed  in  Cam. 
478,  which  case,  however,  was  on  a      Scar.  L.  R.  6  Ex.  132. 
special  contract.  3  See  infra,  §  1480  et  seq. 

•  Maxtcd  v,  Paine  (2nd  action), 

s  s  2 
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Paet  vt.  the  transfer  and  certificates,  a  new  contract,  as  we  have 
— ^—  seen,  arises  between  the  vendor  and  the  nominee.1     This 
new  contract  may  be  enforced  by  an  action  for  indemnity,2 
or  by  an  action  for  specific  performance  and  indemnity.3 
when  it         §  1480.     In  accordance  with  some  of  the  anthorities 
a™cs-       the  new  contract  has,  in  the  foregoing  sections,  been  stated 
as  arising  when  the  nominee  has  paid  for  his  shares 
and  accepted  the  transfer  and  certificates,  or,  to  put  it 
in    other    terms,   the    original   purchaser   is    only   dis- 
charged when  he  produces  a  nominee  who  himself  pays 
for  the  shares  and  accepts  the  transfer  (and  does  not 
merely  contract  so  to  do).4     But  there  are  not  wanting 
authorities  which  would  place   the   constitution  of  the 
new  contract  at  a  possibly  earlier  stage,  viz.,  when  by  the 
ticket  the  new  purchaser  has  been  signified  to  the  original 
vendor,  and  the  vendor  has  signified  his  acceptance  to 
the  new  purchaser.5     The  point  has  never  been  precisely 
determined:  and  as  the  only  notification  that  the  original 
vendor  accepts  the  new  purchaser  appears  to  be  by  de- 
livery of  the  transfer  on  payment  of  the  price,  the  point 
does  not  seem  to  be  one  of  much  practical  importance. 
No  con-         §  1481.     The  new  contract  is,  as  we  have  seen,  be- 
interme-    tween  the  original  vendor  and  the  ultimate  purchaser  or 
cna^ere111'  nominee.     Between  the  original  vendor  and  any  of  the 

intermediate  parties  there  is  no  contract.6 
Castellan       §  1482.     In  one  case,  however,  it  has  been  held  that 
there  is  a  right  to  indemnity  in  Equity  on  the  ground  of 

1  See  per  Coekburn  C.  J.  in  Gris-  6  Eq.  505  ;  4  Ch.  200  ;  Hodghinson 
sell  v.  Bristowe,  L.  B.  4  C.  P.  at  p.  v.  Kelly,  6  Eq.  496. 
51.  4  See  per  Coekburn  O.J.  in  Grissell 

2  Davis  v.  Haycock,  L.  R.  4  Ex.  v.  Bristowe,  L.  B.  4  C.  P.  at  p.  51  ; 
373  ;  Bowring  v.  Shepherd,  L.  R.  6  per  James  L.J.  in  Merry  v.  Nickalls, 
Q.  B.  309.  L.  E.  7  Ch.  at  p.  751. 

3  Sheppard  v.  Murphy,  16  W.  E.  °  See  per  Brett  J.  in  Bowriwj  v. 
948  ;  I.  E.  2  Eq.  544  (reversing  Shepherd,  L.  E.  6  Q.  B.  at  p.  328  ;  per 
S.  C.  I.  E.  1  Eq.  490),  approved  in  Kelly  C.B.  in  Davis  v.  Haycock,  L. 
Cam.  Scac.  in  Q-rissell  v.  Bristowe,  E.  4  Ex.  at  p.  384. 
L.  E.  4  C.  P.  36,  51  ;  Hawkins  v.  c  Viscount  Torrington  v.  Lowe,  L 
Maltby,  L.  E.  4  Eq.  572  ;  3  Ch.  188  ;  R.  4  0,  P.  26, 


v.  Hooson. 
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trust.     The  case   alluded   to  is    Castellan  v.  Hobson.1  pabtvi. 

Ch  i 

There  A.  through  his  broker  sold  to  a  jobber,  B.     B.  sold -J— 

to  C.  through  his  broker.  C.'s  broker  gave  the  name  of 
D.,  who  was  a  man  of  straw  and  was  held  to  be  a  trustee 
for  C.  A.  executed  a  transfer  to  D.  and  received  the 
money :  D.  did  not  execute  the  transfer,  and  before 
registration  the  company  was  wound  up :  C.  was  held 
liable  to  indemnify  A.,  on  the  grounds  that  A.  was 
a  mere  legal  owner  of  the  shares  and  entitled  to  in- 
demnity from  the  real  equitable  owner,  and  that  C.  was 
such  owner.  It  may  be  doubted  how  far  the  case  can 
be  considered  as  an  authority  since  the  decisions  in 
Coles  v.  Bristoice2  and  Maxted  v.  Paine  (second  action)  :3 
for  it  would  appear  that  A.'s  original  contract  of  sale 
was  liable  to  be  extinguished  by  a  new  contract  which  he 
agreed  to  enter  into  with  a  nominee,  and  that  by  execut- 
ing the  transfer  to  D.  he  accepted  him  as  purchaser,  and  it 
would  seem  to  follow  that  he  could  look  to  him  and  to  no 
one  else  for  indemnity.  The  non-registration  of  the  transfer, 
too,  seems  immaterial  according  to  the  more  recent  cases. 

S  1483.     In  Viscount  Torrington  v.  Lowe*  the  Court  viscount 

-  TowiTtn- 

of  Common  Pleas  held  that  no  action  could  be  maintained  ton  v. 
against  the  subvendee  whose  nominee  had  been  accepted  Mm'' 
by  the  original   vendor,  and  they  expressed  the  further 
opinion  that  there  was  no  equitable  right  against  him. 

8  1484.     In  some  cases  the  ordinary  form  of  contract  is  Contract 
departed  from,  and  a  contract  is  made  by  the  jobber  or  pur-  Ration 
chasing  broker  with  registration  guaranteed.    This  super-  feueadran' 
adds  an  important  obligation  on  the  original  purchaser,  so 
that  he  has  not  completed  his  contract  until  he  has  either 
himself  paid  for  the  shares  and  registered  the  transfer,  or 
has   procured    some  nominee  to   do  both  these  things. 

i  L.  R,   10  Erj.  47  (James  V.C.).  118  (James  V.C.). 

The  case  of  Viscount  Torrington  v.  "  L.  R.  4  Ch.  3. 

Lmrc  does  not  appear  to  have  been  3  L.  R.  4  Ex.  203,  6  Ex.  133. 

cited  to  the  V.C.  in  this  case.     Cf.  4  L.  R.  4  C.  P.  26. 
Nickalls  v.  Furneaux,  W.  N.  1669, 
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Tart  yi.  Therefore  where  the  jobber  procured  a  nominee  to  accept 
—  or  pay  for  the  shares,  but  the  transfer  was  not  registered, 

the  jobber  or  original  purchaser  was  still  liable  to  a  suit 

for  specific  performance  and  indemnity.1 
Third  s  1485.     Cases  may,  of  course,  often   occur  where, 

person  °  *  '  '  ' 

adopting   independently  of  the  customs  of  the  Stock  Exchange,  a 

the  con-        ,  .    ,  ,  ,  , 

uaci.  third  person  may  so  adopt  the  purchaser  s  contract  as  to 
place  himself  in  the  shoes  of  the  purchaser,  and  give  to 
the  vendor  a  direct  right  against  himself.  The  practice 
of  passing  on  shares  before  transfer  executed  gives  great 
facilities  for  such  a  result  to  arise. 

siwphmi       §  1486.     In  one  case  W.  directed  his  broker  to  buy 

pk.  shares  in  a  discount  company  :  the  broker  bought  them 

from  the  plaintiff,  and,  on  W.'s  instructions,  gave  the  name 
of  G.  (a  director  of  the  company)  as  purchaser.  G.  re- 
ceived the  transfers  made  out  in  his  name,  retained  them, 
and  deposited  them  as  security  for  the  purchase-money, 
which  was  paid  out  of  the  company's  funds  and  debited 
to  G.'s  firm.  G.  denied  that  he  had  assented  to  the 
shai-es  being  bought  in  his  name :  but  Stuart  V.C.  held 
that  G.  had  assented  to  the  new  contract,  and  accord- 
ingly made  against  him  a  decree  for  specific  per- 
formance.2 

Shawx.         R  1487.     A  somewhat  similar  state  of  facts  arose  in 

Inker,  ° 

an  earlier  suit.  There  A.  sold  to  B.,  and  B.  sold  to  C. 
A.  executed  a  transfer  to  C,  which  C.  did  not  register. 
A.  then  sued  B.,  and  obtained  a  decree  directing  an 
inquiry  as  to  A.'s  title :  the  Master  certified  in  effect 
that  A.,  by  executing  the  transfer  to  C,  had  precluded 
himself  from  making  a  title  to  B.,  and  on  this  ground  the 
bill  was  dismissed  on  further  consideration.3 
Murton's  8  1488.  So  again,  in  the  case  of  a  contract  between 
A.  and  a  company  to  take  shares  and  make  certain  pay- 
ments, the  registration  by  the  company  of  a  transfer  by 

1  Crusts  v.  Paine,  L.  R.  6  Eq.  641  ;      293. 
4  Cli.  441.  3  Shaw  v.  Fisher,  5  De  G.  M.  & 

8  Shepherd  v.  Gillespie,  L.  R.  5  Eq.       G.  596. 


cas?. 
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A.  to  B.,  before  A.  Lad  made  the  payments  entitling  him  part  yr. 

to  be  registered  as  a  shareholder,  was  held   by  Lord L— 

Selborne  (sitting  as  a  Judge  of  first  instance)  to  be  anew 
contract  between  B.  and  the  company  which  extinguished 
the  earlier  contract  between  A.  and  the  company.1 

§  1489.     The  following    circumstances   require    con-  riamtifi 
sideration  in  actions  of  this  description.  equitably 

The  plaintiff  in  some  cases  has  been  only  equitably61 

entitled  to  the  shares,  which  have  been  registered  in  the 
name  of  some  third  person.  This  has  been  held  no 
objection  to  a  decree  for  specific  performance  or  for 
indemnity  to  the  plaintiff.2 

§  1490.     "Whether  the  fact  that,  before  the  contract  Making 
was  made,  a  call  was  made  on  the  shares  of  which  the  before  the 
purchaser  was  ignorant,  was  a  defence  to  a  suit  for  the  contract- 
performance  of  a  contract  to  buy  the  shares,  was  a  point 
much  considered  in  the  successive  stages  of  the  litigation 
in  Hawkins  v.  Maltby,3  but  can  hardly  be  said  to  have 
been  there  decided.     In  fact  there  the  call  was  made  on 
the  same  day  as  the  contract,  but  whether  before  or  after 
did  not  appear.     In  the  absence  of  fraud  or  misrepre- 
sentation, it  does  not  seem  clear  why  the  fact  that  a  call, 
which  the  purchaser  must  have  known  could  at  any  time 
be  made,  has  been  made  should  avoid  the  contract  or 
prevent  either  party  from  enforcing  it. 

8  1491.    Where  the  constitution  of  the  company  gives  Power  of 
the  directors  a  power  to  refuse  to  register  transfers,  the  to  refuse 
question  arises  whether  the  refusal  on  the  part  of  the 
directors  to  register  the  purchaser,  relieves  him  from  the 
obligation  of  performing  the  contract. 

This  question  must  be  answered  differently  according 
to  circumstances. 

8  1492.     (i-)  Where  the  contract  is  not  made  on  the  i.  where 

o  ^    '  vendor 

i  Morton's  case,  L.  R.  16  Eq.  104.  »  L.  R.  4  Eq.  572  ;  3  Ch.  188 ;  6 

2  Paine  v.  Hutchinson,   L.  R.   3      Eq.  505  ;  4  Ch.  200. 
Eq.  257  ;  3  Ch.  388. 


transfer. 
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part  vi.  Stock  Exchange,  but  is  made  with  reference  to  the  con- 


^—  stitution  of  the  company,  or  subject  to  its  rules,  and  the 

equate  constitution  of  the  company  requires  the  vendor  to  do  all 
transfer.    t^at  is  essential  to  the  transfer,  the  vendor  is  under  an 
obligation  to  procure  the  assent  of  the  directors,  and  if 
he  fail  to  do  so,  the  purchaser  is  relieved  from  the  con- 
tract, and  if  he  have  already  paid  his  purchase-money  in 
ignorance  of  this  refusal,  he  may  recover  it  back.1 
ii.  where       §  1493.     (ii.)    Where  the  contract  is   made   on   the 
made  on    Stock  Exchange  and  subject  to  its  rules,  it  is  clear  that 
Exchano-c.  the  refusal  of  the  directors  to  register  the  transfer  is 
immaterial ;  for,  according  to  the  construction  put  upon 
such  a  contract,  it  is  performed  on  the  vendor's  part  by 
the  delivery  of   the   transfer  and  certificates,  and  the 
vendee  is  entitled  to  the  right  which  he  thereby  acquires 
to  procure  himself  to  be  registered,  if  the  directors  so 
choose :  he  is  not  entitled  to  an  absolute  and   uncon- 
ditional right  to  registration.2     In  a  sale  on  the  Stock 
Exchange  it  is  no  part  of  the  vendor's  duty,  irrespective 
of  express  contract,  to  procure  the  registration  of  the 
transfer.3 
iii.  Where       §  1494.     (hi.)  There  are  numerous  contracts  for  the 
faii/under  sale  of  shares  which  fall  under  neither  of  the  two  classes 
nOTii?11'  just  adverted  to  :  and  with  regard  to  these  it  is  more 
difficult  to  say  what  is  the  effect  of  the  power  of  the  direc- 
tors to  refuse  registration,  or  of  their  actual  refusal, 
opposing       Opposite    views  have  been  expressed.      On  the  one 
Lord        hand,  Lord  Romilly  M.R.  in  one  case  expressed  the  view 
MjTand  that  every  contract  for  the  sale  of  shares  is  conditional 
ciiehns-     on  the  company  accepting  the  purchaser  as  a  shareholder :  * 
on  the  other  hand,  Lord  Chelmsford  intimated  an  opinion 
that  in  no  ordinary  case  will  the  discretionary  power  in 

1  Wilkinson  v.  Lloyd,  7  <l  B.  27  ;  3  Stray  v.  Russell,  1  El.  &  El.  888. 
cf.  per  Lord  Campbell  C.J.  in  Stray  As  to  jjurohases  with  registration 
v.  Russell,  1  El.  &  El.  at  p.  000.  guaranteed,  see  supra,  §  1484. 

2  Remfry  v.  Butler,  El.  B.  &  E.  *  Birmingham,  v.  Sheridan,  33 
887  ;   Stray  v.  Russell,   1  El.  &  El.  Beav.  660. 
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the  directors  furnish  a  defence.       "The  directors,"  he  partvi, 

Ch   i 

said,   "  may  decline  to  register,    but  the  transaction  is  '— 

complete,  as  between  transferor  and  transferee."  * 

The  opinion  expressed  by  Lord  Romilly  M.R.  in  the 
case  referred  to2  can  probably  not  now  be  sustained. 

§  1495.  In  a  subsequent  case  before  the  last  named  p<^<-  y- 
Judge,  the  deed  of  settlement  of  the  company  provided  to!' 
that  no  shareholder  should  transfer  his  shares  except  in 
such  a  manner  as  the  Board  should  approve  :  a  share- 
holder contracted  to  sell  his  shares  :  the  Board  refused 
its  consent  to  his  making  the  transfer :  and  the  vendor 
then  refused  to  complete :  the  purchaser  filed  his  bill, 
and  obtained  a  decree  on  the  ground  that  the  deed  of 
settlement  did  not  prevent  the  sale  of  shares  or  give  the 
directors  an  arbitrary  will  on  such  an  occasion :  in  case 
the  parties  differed  the  conveyance  was  to  be  settled  in 
Chambers.3 

§  1496.     Whether,  independently  of  the  rules  of  the  As  to  the 
Stock  Exchange  or  of  other  special  contract,  the  duty  of  procuring 
procuring  the  transfer  to  be  registered  rests  on  the  vendor  tion! 
or  purchaser,  has  not  been  the  subject  of  any  conclusive 
decision.     It  is  a  point  of  great  moment  for  the  deter- 
mination of  the  question  now  under  our  consideration  : 
for,  if  it  rests  on  the  purchaser,  his  non-performance  of  his 
obligation  can  never  prejudice  the  vendor.     There  are  in 
the  cases  arising  upon  Stock  Exchange  contracts4  nu- 
merous dicta  which  imply  that,  generally,   the   duty  is 
upon  the  purchaser,  and  it  is  apprehended  that  this  will 
be  the  decision  of  the  question  when  it  shall  arise. 

§  1497.     It  is  settled,  and  indeed  could    hardly  be  Transfer 
doubted,  that  when  through  the  fault  or  default  of  the  seated 

1  Hawkins  v.  Maltby,  L.  R.  3  Ch.  646. 

at  p.   194.     See  per  Lord  Romilly  4  Sheppard  v.  Murphy,  I.  R.  2  Eq_. 

M.R.  in  Hodglcinson  v.  Kdbj,  L.  R.  544  ;  16  W.  R.  948;  Stray  v.  Russell, 

6  Eq.  496.  1  El.  &  El.  888  ;  Evans  v.  Wood,  L. 

"  Bermiwjham    v.     Sheridan,    33  fi.  5   Eq.   9  ;   Hodglcinson  v.  Kelly, 

Beav.  660.  L-  R-  6  Eq.  496. 

3  Poole   v.   Middleton,    29   Beav. 
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Part  VI. 
Oh.  i. 

owiiiK  to 
(lol'iiitlL  of 
defen- 
dant. 


The  wind- 
ing np  of 
the  com- 
pany. 


i.  Petition 
presented 
before 
contract. 


ii.  Petition 
presented 
after  con- 
tract. 


The  de- 
fence in 
the  latter 
case  un- 
tenable. 


defendant  the  transfer  had  not  been  presented  for  regis- 
tration, and  then  a  winding  up  had  intervened,  and  there 
was  no  evidence  to  show  that,  if  the  transfer  had  been 
duly  presented  by  the  defendant,  he  would  not  have 
been  accepted  as  transferee,  the  objection  based  on  the 
refusal  to  transfer  must  fail.1 

§  1498.  The  winding  up  of  the  company  has  in 
many  of  these  cases  been  urged  as  an  objection  to  the 
relief  sought :  here  we  must  distinguish  between  cases  in 
which  the  presentation  of  a  petition  was  before  and  those 
in  which  it  was  after  the  making  of  the  contract. 

§  1499.  (i.)  Where  the  petition  has  first  been  pre- 
sented, then  the  contract  has  been  made  by  both  parties 
in  ignorance  of  that  fact,  and  then  the  petition  has  re- 
sulted in  a  winding  up,  there  has  been  common  mistake 
or  common  ignorance  :  and  in  such  a  case  it  appears  that 
the  Court  could  not  compel  the  specific  performance  of 
the  contract.2 

§  1500.  (ii.)  But  where  the  petition  has  been  pre- 
sented after  the  making  of  the  contract  the  defence  does 
not  appear  admissible :  for  the  general  rule,  that  the 
destruction  or  failure  of  the  subject  matter  of  a  contract 
after  it  is  entered  into  is  no  defence,  must  prevail,3  and  if 
the  contract  cannot  be  performed  modo  et  formd,  the 
Court  can  still  give  relief  by  way  of  indemnity.* 

§  1501.  The  point  has  been  urged  in  various  forms. 
It  has  been  said  that  the  substitution  of  the  one  name 
for  the  other  on  the  register  of  the  company  is  part  of 
the  contract,  and  that  by  the  winding  up  of  the  company 
this  has  become  impossible :  and  further,  as  regards  com- 
panies under  the  Companies  Act,  1862,  that  the  effect 


i  Emus  v.  Wood,  L.  R.  5  Eq.  9  ; 
Paine  v.  Hutchinson,  L.  R.  3  Ch. 
388. 

2  Emmerson's  case,  L.  R.  1  Ch. 
433. 

3  Coles  v.  Bristowe,  L.  R.  6  Eq. 
149  ;  Taylor  v.  Stray f  2  C.  B.  N.  S. 


175. 

4  Cruse  v.  Paint;  L.  R.  6  Eq.  641, 
653.  Bermingham  v.  Sheridan,  33 
Beav.  660,  probably  cannot  be  sup- 
ported. Distinguish  Holmes  v. 
Symons,  L.  R.  13  Eq.  66. 
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of  the  131st  and  153rd  sections  of  that  Act  is  to  render  part  yi. 

transfers  after  the  commencement    of   the  winding  up 

absolutely  illegal  and  mere  waste  paper.1  But  neither  of 
these  arguments  seems  valid.  As  to  the  first,  it  may  be 
replied  that,  unless  by  special  contract,  the  vendor  is  not 
bound  to  procure  the  registration,  but  that  duty  rests  on 
the  purchaser,2  and  that  in  cases  of  contracts  on  the 
Stock  Exchange  the  registration  of  the  transfer  is  no 
part  of  the  bargain :  as  to  the  second  point,  it  is  clear 
that  the  effect  of  the  statute  is  not  to  make  the  transfer 
illegal  or  void,  but  to  give  a  discretion  to  the  liquidator, 
or  the  Court,  to  allow  them  to  operate  or  not  to  operate 
as  transfers.3  In  short,  the  question  who  is  on  the 
register  is  one  between  the  company  and  the  share- 
holder ;  the  question  who  is  to  bear  the  calls  and  take 
the  profits  is  one  between  the  buyer  and  seller,  with 
which  the  company  is  not  concerned.4 

1  Chapman v.  Shepherd  and  White-  head  v.  hod,  ubi  supra;  Emmerson's 
head  v.  Rod,  L.  S.  2  C  P.  228  ;  case,  L.  R.  1  Ch.  433  ;  Sheppard  v. 
Sheppard   v.   Murphy,   I.  R.    2  Eq.       Murpluj,  ubi  supra. 

54A,  16  W.  R.  948.  4  See  per  Lord  Romilly  H.B.  in 

2  See  supra,  §  1496.  Hodgkinson  v.  Kelly,  L.   R.  6  Eq. 

3  Chapman  v.  Shepherd  and  White-      496. 


CHAPTER    II. 

OF   CONTEACTS    RELATING   TO    CONTINGENT   INTERESTS 
AND   EXPECTANCIES. 

part  vi.       §  1502.     At  Comm on  LaAv  it  lias  been  laid  clown  that 

— ^  the  possibility  of  succession  is  not  an  object  of  disposition, 

tactsCvoid  and  that  if  the  heir  Avere  to  dispose  of  the  succession 
mouTaw   during  the  life  of  the  ancestor,  such  disposition  Avould  be 
void,  though  the  inheritance  should  afterwards  have  de- 
volved on  him.1    However,  in  a  case  before  the  Queen's 
Bench,  the  Court  supported  as  valid  a  contract  to  sell  an 
estate  if  it  should  be  devised  to  the  vendor  by  a  person 
then  living.2 
Secium        §  1503.     In  Courts  of  Equity  contracts  relating  to 
1  expectancies  have  been  long  upheld,3  and  that  although 

they  may  in  some  sort  seem  to  have  defeated  the  inten- 
tions of  testators,  or  been  in  fraud  of  parental  authority, 
instances.  §  1504.  One  of  the  earliest  cases  on  the  subject  is 
Wiseman  v.  Roper*  where  a  covenant  to  settle  an  estate, 
to  which  the  covenantor  had  only  an  expectancy  as  heir, 
Avas  after  the  descent  of  the  lands  specifically  enforced 
against  him. 

1  Per  LordKenyon  M.E.  in  Jones  ment  attributed  to  Lord  Eldon  in 

v.  line,    3  T.  B.  93.     The   Soman  Cwlelmi  v.  LeUjkton  (3  Mer.  at  p.  671), 

Law  likewise  prohibited  such  con-  that  the  expectancy  of  an  heir  could 

tracts.  Pothier,  Tr.  dcs  Oblig.  Part  I.  not  be  made  the  subject  of  contract 

chap.  I,  sect.  4,  §  2.  seems  an  error  of  the  reporter.     Ap- 

:  Cook  v.  Ficbl,  15  Q.  P.  460.  parently  the  word  contract  is  written 

•'  Cf.  Alexander  v.  Duke  of  Jl'el-  for  conveyance, 

linyton,  2  E.  &  My.  35.     The  state-  4  1  Rep.  in  Ch.  154. 
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§  1505.     In  Beckley  v.  Newlancl,1  the  plaintiff  and  the  pabt  yi. 
defendant  had  married  two  sisters,  who  were  the  pre- 


sumptive heiresses  of  Mr.  Turgis,  a  very  rich  man,  who  V.lv/Z 
had  made  and  revoked  several  wills,  and  ultimately  made  la'ul' 
one  leaving  a  great  estate  to  the  defendant,  and  only  a 
small  one  to  the  plaintiff.  Previously  to  the  execution 
of  the  will,  the  plaintiff  and  the  defendant  had  entered 
into  a  contract  for  the  equal  division  between  them  of 
what  should  be  left  to  each  of  them ;  and  this  contract 
was  upheld  and  specifically  enforced  by  Lord  Maccles- 
field, who  said  that  the  contract  was  "  not  disappoint- 
ing the  intent  of  the  testator,  for  he  did  not  design  to 
put  it  out  of  either  of  the  devisees'  power  to  dispose 
of  the  estate  after  it  should  come  to  him ;  but,  on  the 
contrary,  when  the  testator  gave  it  to  either  of  them,  he 
by  implication  gave  that  person  a  power  to  dispose  of  the 
said  estate  when  it  should  come  to  him."  The  same' 
principle  was  pursued  by  his  Lordship  in  another  like 
case,2  and  was  followed  by  Lord  Hardwicke,  in  up- 
holding the  validity  of  the  conveyance  of  a  contingency 
or  possibility  on  the  death  of  a  sister  unmarried.3 

§  1506.  In  Harwood  v.  Tooke*  the  plaintiff  and  the  Hunrood 
defendant,  the  celebrated  John  Home  Hooke,  had  made 
a  parol  contract  to  divide  what  should  come  to  them  from 
a  testator  :  in  satisfaction  of  this  the  plaintiff  had  given 
to  the  defendant  Tooke  a  note  for  4000?.,  which  he  had 
indorsed  over  to  the  other  defendant,  Sir  Francis  Burdett, 
for  valuable  consideration.  All  that  Lord  Eldon  ulti- 
mately decided  in  the  case  may  have  been  that  the 
plaintiff  had  no  equity  to  follow  the  note  into  the  hands 
of  this  purchaser  for  value  ;  and  it  appears  from  one  of 
the  reports  that  he  expressed  doubts  whether  the  trans- 
action between  the  plaintiff  and  the  defendant  Tooke  was 

»  2  P.  Wms.  182.  409. 

2  Hobson  v.  Trevor,    2  P.   Wms.  4  2  Sim.  192,  from  Mr.  Maddock' 

19L  MS.  ii.  ;  1  My.  &  K.  685. 
?  Wright  v.    Wright,  1  Ves.  Sen. 
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paut  yi.  not  a  fraud  on  the  testator,  and  whether  the  Court  would 
'—  at  any  rate  assist  in  specifically  performing  such  a  con- 
tract.     But  the  case  has  usually  been  treated  as  an 
authority  for  the  validity  of  contracts  relating  to  expect- 
ancies.1 
Contract        §  1507.     In  another  case  the  contract  seemed,  at  first 
to  divide   sight,  in  fraud  of  the  parental  authority,  but  was  upheld 
might' rc-y  on  a  like  ground  to  that  taken  by  Lord  Macclesfield, 
their from  A  contract  had  been  entered  into  by  two  sons  to  divide 
father.      equally  between  them  whatever  they  might  receive  from 
their  father  in  his  lifetime  or  after  his  decease,  by  will  or 
otherwise.     It  was  very  strongly  argued  that  this  was  a 
scheme  on  the  part  of  the  sons  to  protect  themselves 
from  the  consequences  of  misconduct,  and  to  bid  defiance 
to  parental  authority.     But  Shadwell  V.C.  held  that,  as 
the  testator  had  the  power  of  giving  an  estate  to  his  sons, 
'so  that  they  should  have  only  the  personal  enjoyment 
without  power  of  alienation,  and  did  not  choose  so  to  give 
it,  but  gave  it  absolutely,  he  had  allowed  it  to  become 
liable  to  all  their  antecedent  contracts,  and  therefore  to 
the  contract  in  question,  of  which  specific  performance 
was  accordingly  granted.2 
covenant       S  1508.     Similar  in  principle  is  the  case  of  Lyde  v. 
annu%     Mynn,3  where  a  husband  granted  an  annuity  for  his  life, 
tancyPec    and  by  way  of  further  security  covenanted  to  charge  it 
on  all  the  property  he  should,  in  the  event  of  his  wife's 
decease,  become  entitled  to  by  her  will  or  otherwise ; 
and  it  was  held  that  no  objection  could  be  taken  on  the 
ground  of  its  relating  to  a  mere  expectancy ;    and  the 
Court  accordingly  specifically  performed  the  covenant. 
And  so,  again,  contracts  respecting  the  costs  of  proceed- 


1  See     per     Shadwell     V.C.     in  183.     See     accordingly     Hyde .  v. 

Wethered  v.    Wethered,  2  Sim.  191  ;  White,  5  Sim.  524  ;   Houghton    v. 

Hyde  v.  White,  5  Sim.  524  ;  and  per  Lees,  1  Jur.  N.  S.  862  ;  3  W.  R.  135 

Lord  Brougham  in  Lyde  v.  Mynn,  1  (Stuart  V.C). 

My.  &  K.  693.  3  1  My.  &  K.  683. 

?  Wethered  x,    Wethered,  2    Sim, 
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ings  in  lunacy,  or  the  ultimate  division  of  a  lunatic's  pro-  pabt  vi. 

.  i  ,  Ch.  ii. 

perty,  are  not  void.  


§  1509.  In  a  case  recently  decided  by  Denman  J.,  a,Fi<merv. 
husband  and  his  wife  had  assigned  to  one  of  the  plaintiffs 
(who  was  held  by  the  Judge  to  be  a  trustee  for  the  other 
plaintiffs)  all  the  interest  to  which  the  wife  or  the  hus- 
band might  become  entitled  under  the  will  of  C,  (who 
had  at  the  time,  to  the  wife's  knowledge,  made  his  will 
leaving  his  residuary  estate  to  her  for  her  separate  use,) 
to  secure  4000/.  borrowed  by  the  husband  for  the  pay- 
ment of  his  debts  :  and  C.  had  died  without  altering  his 
will.  It  was  held  that  the  wife  had  power  to  charge,  and 
.had  by  the  contract  effectually  charged,  her  expectancy.2 

§  1510.     The  circumstances  attending  such  contracts  Circnm- 
as  those  now  under  discussion  are  oftentimes  of  such  under 
a   kind  as  to  prevent  the  Court  from  enforcing   them.  ^,0h°oon- 
Such   were  the   circumstances    in   Morse   v.  Faulkner3 nlgtctesn. 
in  the   Exchequer,    and   in  the    more    recent    case   of forccable- 
Byan  v.  Daniel.4     In  the  latter  case  each  of  two  young 
officers  in  the  army   signed  and  gave  to  the   other  a 
document,  by  which  each  charged  his  estate  with  1000/. 
in  favour  of  the  other,  in  case  the  other  should  survive 
him,  the  consideration  of  each  of  these  documents  being 
the  other  of  them :  many  years   subsequently  a  corre- 
spondence passed  between  these  officers  with  a  view  to  a 
rescission  of  the  transaction,  but  that  intention  was  never 
carried  into  effect.     The  Court  held  that,  looking  at  the 
circumstances  of  the  transaction,  the  age  and  condition 
of  the  parties,  and  their  subsequent  correspondence,  there 
was  no  equitable  claim  which  the  Court  would  enforce, 
but  it  retained  the  bill  for  twelve  months,  with  liberty  to 
bring  an  action  to  establish,  if  the  plaintiff  could,  a  legal 
debt. 

§  1511.     It  has  been  judicially  suggested  that  con- whether 

'  Persse  v.    Persse,  7  CI.  &  Fin.  3  3  Sw.  429  n. 

279_  4  1  Y.  &  C.  C.  C.  00, 

s  Flower  v.  Buller,  15  Ch.  P.  660, 


040  OF    SOME   CONTRACTS    IN    PARTICULAR. 

PchT^1-  tracts  made  by  a  person  before  the  devolution  of  the 

—  estate  or  other  realization  of  his  expectancy  are  purely 

tracts  only  personal,  and  only  capable  of  being  enforced  against  the 
contractor  personally  during  his  lifetime.  In  Morse  v. 
Faulkner,1  in  1792,  Eyre  C.B.  speaking  of  such  a  case, 
said,  "The  surrenderor  not  having  any  title  whatever  to 
the  premises,  at  the  time  of  the  surrender,  his  agreement 
would  not  raise  a  lien  upon  the  land  ;  and  although  the 
present  plaintiffs  might  have  been  relieved  if  they  had 
filed  their  bill  against  him  in  his  lifetime,  that  is  after  his 
title  had  accrued,  yet  it  does  not  follow  that  therefore 
they  can  be  relieved  against  his  heirs.  Neither  the  land 
itself  or  the  conscience  of  the  present  defendants  is  bound 
by  this  act  of  William  the  surrenderor/'  It  is  however 
believed  that  this  view  has  not  received  any  subsequent 
confirmation. 

]  3  Sw.  429  n.  ;  shortly  reported,  1  Anstr.  11. 


CHAPTER  III. 

OF  CONTRACTS  FOE  PARTNERSHIP. 

§  1512.     As  a  general  rule,  the  Court  will  not  enforce  part  vi. 
specific  performance  of  a  contract  to  form  and  carry  on  — 'm' 
a  partnership.1     And  notwithstanding  some  early  autho-  fracta001" 
rities  more  or  less  to  the  contrary,2  it  is  clear  that  the  ^™™"r 
Court  would  in  no  case  compel  performance  of  a  contract foroed- 
to  enter  into  a  partnership  not  for  a  definite  term  :3  for  ship  at"" 
it  might  be  dissolved  as  soon  as  entered  upon,  and  the  m11, 
interference  of  the  Court   would   thus   become   simply 
nugatory. 

§  1513.     Where  however  the  contract  defines  the  term  where 
of  the  partnership,  and  there  has  been  part  performance  jf^  ^"d 
of  the  contract,  the  Court  may  specifically  execute  it  by  fiance 
decreeing  the  parties  to  execute  a  proper  deed,  and,  if 
necessary,  by  restraining  any  partner  from  carrying  on 
business  under  the  partnership  style  with  other  persons, 
and  from  publishing  notices  of  dissolution.4 

§  1514.     Whether  the  Court  would  specifically  en-  Contract 
force  a  contract  not  in  terms  to  enter  into  a  partnership,  CuteXpart- 
but  to  execute  a  deed  of  partnership  to  contain  terms  ^hip 
defined  or  ascertainable,  has  never,  it  is  believed,  been 

1  Scott  v.  Bayment,  L.  R.  7  Eq.  Sheffield  Gas  Consumers  Co.  (Eegis- 
112  ;  Sichel  v.  Mosenthal,  30  Beav.  tered)  v.  Harrison,  17  Beav.  294  ; 
371  ;  and  see  supra,  §§  73,  824.  per  Kindersley  V.C.  in  New  Bruns- 

2  See  per  Lord  Hardwicke  in  wick  &c.  Co.  v.  Muggeridge,  4  Drew. 
Buxton  v.  Lister,  3  Atk.  at  p.  385  ;  at  p.  698. 

Anon.,  2  Ves.   Sen.  629  ;   Anon.,  1  *  England  v.  Curling,  8  Beav.  129; 

Mad.  Ch.  525  n.  ;  Hibbert  v.  Hibbert,  Hibbert  v.   Hibbert,  Collyer,  Partn. 

Collyer,  Partn.  133.  133.     Of.  the  pleadings  in  Bluck  v. 

3  Hercy  v.    Birch,  9    Ves.    357  ;  Capstick,  12  Ch.  I).  863. 
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Part  VI. 
Cb.  iii. 


Where 

contract 

illegal. 


Perform- 
ance un- 
enforce- 
able. 


Eelief 
on  part- 
nership 

articles. 


decided.  The  argument  that  such  a  judgment  should 
be  pronounced  in  order  to  give  the  plaintiffs  legal  rights, 
seems  of  much  less  weight  now  that  the  Courts  of  Common 
Law  and  Equity  are  united. 

§  1515.  Contracts  for  partnership  may  in  some  cases 
be  illegal,  as  amounting  to  sales  of  office,  as  contravening 
the  laws  regulating  trade,  or  otherwise.1  It  is  hardly 
necessary  to  observe  that  the  Court  will  not  in  any  way 
interfere  for  the  benefit  of  parties  claiming  under  such 
contracts,  or  in  favour  of  contracts  for  partnership  tainted 
with  fraud,  hardship,  or  improper  conduct.2 

§  1516.  Again,  where  the  contract  had  reference  to 
the  manufacture  and  sale  of  a  patent  medicine,  Lord 
Eldon  considered  that  the  Court  could  not  decree  specific 
performance,  because,  if  the  recipe  were  a  secret,  the  Court 
had  no  means  of  enforcing  its  own  orders.3 

§  1517.  There  are  of  course  a  great  many  cases4  in 
which  Courts  of  Equity  give  specific  relief  on  partnership 
articles  :  but  these  are  not  cases  of  specific  performance 
of  executory  contracts. 


1  See  Hughes  v.  Statham,  4  B.  & 
C.  187;  Knowles  v.  Haughton,  11 
Ves.  168. 

2  Vivers  v.  Tuck,  1  Moo.  P.  C. 
(N.  S.),  516  ;  Maxwell  v.  Port  Ten- 
nant  &c.  Goal  Co.,  24  Beav.  495. 

s  Newbery  v.  James,  2  Mer.  446. 
See  also,  as  to  secret  medicines,  Wil- 


liams v.  Williams,  3  Mer.  157 ; 
Green  v.  Folgham,  1  S.  &  S.  398  ; 
Yovatt  v.  Winyard,  1  J.  &  W.  394. 
See  also  Lingen  v.  Simpson,  1  S.  & 
S.  600. 

4  E.  g.  Homfray  v.  Fothergill,  L. 
R.  1  Eq.  567. 


CHAPTER  IV. 

OF    CONTRACTS   FOE   THE    SALE    OF   SHIPS. 

§  1518.    Contracts  for  the  sale  of  ships,  or  of  shares  in  pabt  vi 


ships,  have  long  been  affected  by  legislation.    The  present 
position  of  legislation  is  shortly  this.     By  the  Merchant  state  of 
Shipping  Act,  1854  (17  &  18  Vict.  c.  104),  it  is  enacted  Kt . 
(s.  55)  that  a  registered  ship,  or  any  share  therein,  when  ^tsul> 
disposed  of  to  persons  qualified  to  be   owners  of  British  Merchant 
ships,  shall  be  transferred  by  bill  of  sale,  containing  such  ac^ism. 
description  of  the  ship  as  is  contained  in  the  certificate  of 
the  surveyor,  or  such  other  description  as  may  be  suffi- 
cient to  identify  the  ship  to  the  satisfaction  of  the  re- 
gistrar, and  which  shall  be  in  a  form1  given  by  the  statute, 
or  as  near  thereto  as  circumstances  permit,  and  executed 
by  the  transferrer  before  and  attested  by  one  or  more 
witnesses :  no  individual  is  entitled  to  be  registered  as 
transferree  till  he  has  made  a  certain  declaration  (s.  56)  : 
and  (s.  57)  every  bill  of  sale  with  the  required  declaration 
is  to  be  produced  to  the  registrar,  who  is  to  enter  the 
name  of  the  transferree  as  owner  in  the  register  book.2 

8  1519.     By  the  Merchant  Shipping  Act  Amendment  Merchant 

a  ...,,,  Shipping 

Act,  1862,  (25  &  26  Vict.  c.  63,)  s.  3,  it  is  declared  to  Act 
be  the  intention  of  the  Merchant  Shipping  Act,  1854,  mentAct, 
that,  without  prejudice  to  the  provisions  contained  in  that 1862- 
Act  for  preventing  notice  of  trusts  from  being  entered  in 

1  Cf.  The  Merchant  Shipping  Act  title  to  the  person  thereby  registered. 
Amendment  Act,  1855,  (18  &  19  Orr  v.  Dickinson,  Johns.  1  ;  cf. 
Vict.  c.  91,)  s.  11.  Holderness  v.  Lamport,  9  W.  R.  327  ; 

2  The  registration  of  a  bill  of  sale,  30  L.  J.  Ch.  489. 
which  is  in  fact  invalid,  gives  no 

T  T  2 
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paet  vi.  the  register  book  or  received  by  the  registrar,  and  without 
- — : — —  prejudice  to  the  powers  of  disposition  and  of  giving  re- 
ceipts conferred  by  that  Act  on  registered  owners  and 
mortgagees,  and  without  prejudice  to  the  provisions  con- 
tained in  that  Act  relating  to  the  exclusion  of  unqualified 
persons  from  the  ownership  of  British  ships,  equities  may 
be  enforced  against  owners  and  mortgagees  of  ships 
in  respect  of  their  interests  therein,  in  the  same  manner 
as  equities  may  be  enforced  against  them  in  respect  of  any 
other  personal  property.1 
Persons         S  1520.      The  definition    of  persons    qualified   to   be 

qualified  u  .  .  .  A  x 

to  be  owners  of  British  ships  is  to  be  found  in  the  18th 
British,  section  of  the  Merchant  Shipping  Act,  1854,  which  is  as 
Bhips-        follows.— 

"  No  ship  shall  be  deemed  to  be  a  British  ship  unless 
she  belongs  wholly  to  owners  of  the  following  descrip- 
tion ;  that  is  to  say, 

"  (1.)  Natural-born  British  subjects  : 
"Provided  that  no  natural-born  subject  who  has 
taken  the  oath  of  allegiance  to  any  foreign  sovereign 
or  state  shall  be  entitled  to  be  such  owner  as  aforesaid, 
unless  he  has,  subsequently  to  taking  such  last-men- 
tioned oath,  taken  the  oath  of  allegiance3  to  Her 
Majesty,  and  is  and  continues  to  be  during  the  whole 
period  of  his  so  being  an  owner  resident  in  some  place 
within  Her  Majesty's  dominions,  or,  if  not  so  resident, 
member  of  a  British  factory,  or  partner  in  a  house 
actually  carrying  on  business  in  the  United  Kingdom, 
or  in  some  other  place  within  Her  Majesty's  dominions  : 
"  (2.)  Persons  made  denizens  by  letters  of  deniza- 
tion, or  naturalized  by  or  pursuant  to  any  Act  of  the 
imperial  legislature,  or  by  or  pursuant  to  any  Act  or 
ordinance  of  the  proper  legislative  authority  in  any 
British  possession : 

1  See  Stapleton  v.  Haymen,  12  W.      The   Promissory  Oaths  Act,  1868, 
K-  317.  (31  &  32  Vict.  c.  72,)  s.  14,  subs.  8. 

1  As  to  the  form  of  the  oath,  see 
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"  Provided  that  such  persons  are  and  continue  to  be  part  vi. 

during  the  whole  period  of  their  so  being  owners  resi '-^— 

dent  in  some  place  within  Her  Majesty's  dominions,  or, 
if  not  so  resident,  members  of  a  British  factory,  or 
partners  in  a  house  actually  carrying  on  business  in 
the  United  Kingdom,  or  in  some  other  place  within 
Her  Majesty's  dominions,  and  have  taken  the  oath  of 
allegiance  to  Her  Majesty  subsequently  to  the  period 
of  their  being  so  made  denizens  or  naturalized : 

"  (3.)  Bodies  corporate  established  under,  subject  to 
the  laws  of,  and  having  their  principal  place  of  business 
—       in,  the  United  Kingdom  or  some  British  possession." 

§  1521.  The  result  of  this  legislation  appears  to  be  Result  pf 
clear:  that  any  person  qualified  to  be  the  owner  of  action. 
British  ship  may  sue  on  any  contract  for  the  sale  of  a 
ship  or  share  in  a  ship,  and  that  on  obtaining  judgment 
v  x  he  will  be  entitled  to  be  registered :  but  that,  pending 
entry  of  his  name  as  owner  on  the  register,  no  notice 
of  his  equity  can  appear  on  the  register,  or  be  noticed  by 
the  registrar :  that  the  registered  owner  or  mortgagee 
can  make  a  good  transfer  and  give  good  receipts  to  pur- 
chasers for  value  without  notice  of  the  equity  under  the 
contract :  and  lastly,  as  regards  unqualified  persons,  that 
they  cannot  maintain  an  action  for  the  sale  of  a  ship  or 
share  in  a  ship  to  them. 

§  1522.     It  may  be  convenient  very  briefly  to  advert  History 
to  the  history  of  the  legislation  on  this  topic.1     The  Actiegisia- 
26  Geo.  III.  c.  60  required  (section  17)  the  bill  of  sale  on  The  Act 
every  transfer  to  recite  the  certificate  of  registry,  and  de-  26£LealH" 
clared  that  otherwise  such  bill  of  sale  should  be  utterly 
null  and  void.     The  Act  being  silent  as  to  contracts, 
doubts  arose  which  were  ended  by  the  Act  34  Geo.  III. 
c.  68,  which  (sect.  14)  made  void  both  at  Law  and  in 
Equity  all  contracts  unless   made  in  the  manner  pre- 

1  See  Liverpool  Borough  Bank  v,  Turner,  1  J,  &  H.  at  p.  166, 
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part  vi.  scribed  by  the  former  Act.    Under  these  Acts  a  contract 

— —  for  the  sale  of  a  ship  not  reciting  the  certificate,  but 

having  a  copy  of  the  certificate  annexed,  was  void.1 
The  Act        §  1523.     These  Acts  were  repealed :  and  the  enactment 
t.  4i°'    '  which  then  came  into  force  was  4  Geo.  IV.  c.  41,  which 
s- 29-        provided  (section  29)  that  when  and  so  often  as  the  property 
ment  as     in  any  ship,  or  any  part  thereof,  belonging  to  any  of  His 
of  trans-    Majesty's  subjects,  should,  after  registry  thereof,  be  sold 
to  any  other  or  others  of  His  Majesty's  subjects,  the  same 
should  be  transferred  by  bill  of  sale  or  other  instrument 
in  writing,  containing  a  recital  of  the  certificate  of  re- 
gistry of  such  ship  or  vessel,  or  the  principal  contents 
thereof,,  otherwise  such  transfer  should  not  be  valid  or 
effectual  for  any  purpose  whatever,  either  in  Law  or  in 
Equity:  to  which  was  added  a  proviso  limiting  the  effect 
of  an  error  in  such  recital. 
Ee-  8  1524.     This  clause,  which  departed  from  the  Ian- 

enacted 

by  sub-     guage  of  the  older  statutes,  was   re-enacted  by  the  6 

STes.    Geo.  IV.  c.  110,  s.  31,  the  3  &  4  W.  IV.  c.  55,  s.  31, 

and  the  8  &  9  Vict.  c.  89,  s.  34  :  and  the  37th  section 

of  the  last-mentioned  Act  further  provided  that  no  bill 

of  sale  or  other  instrument  in  writing  should  be  valid  or 

effectual  to  pass  the  property  in  any  ship,  or  in  any  share 

thereof,  or  for  any  other  purpose,  until   the  same  was 

entered  on  the  register. 

contracts       §  1525.     The  change  of  language  gave'rise  to  a  ques- 

by  non-     tion :  but  it  was  determined,  under  the  last  cited  Act,  that 

an'o?1"      executory  contracts  to  transfer  not  complying  with  the 

terms  of  the  Act  were  avoided  by  them.2 

Thanfer"       §  1526,     ^en   came   tne   Merchant    Shipping  Act, 

shipping   1854  (17  &  18  Vict.  c.  104),  which  omitted  all  express 

'  reference  to  executory  contracts,  and  omitted  also  any 

such  words  as  are  contained  in  the  37th  section  of  the 

1  Brewster  v.  Clarke,  2  Mer.  75.  403,  418  ;  Coombes    v.  Mansfield,  3 

2  Hughes  v.  Morris,  2  De  G.  M.  &      Drew.  193  ;  Duncan  v.   Tindall,  13 
G.   349  ;  S.   C.  9  Ha.  636  ;  McCal-      C.  B.  258. 

mont  v.  Rankin,  2  De  G.  M.  &  G. 
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previous  statute  (8  &  9  Vict.  c.  39)  ;  and  thereupon  the  part  vr 

question  arose  whether  executory  interests  might  be  en 

forced  under  contracts  not  complying  with  the  formalities 
of  the  Act :  and  this  question  was  determined,  as  to  an 
equitable  mortgage,  in  the  negative.1  It  has,  however, 
been  recently  decided  that  an  executory  contract  to 
transfer  a  ship  to  a  purchaser  need  not  be  registered, 
and  may  be  enforced  by  the  registered  owner  notwith- 
standing the  non-registration.2 

§  1527.     Lastly  has  come  the   amending   statute  of  The 
1862  (25  &  26  Vict.  c.  63),  which  permits  the  enforce- meat  Act 
ment,  under  certain  conditions,  of  equities,  clearly  including  ° 
the  equity  which  results  from  a  contract  for  sale  not 
satisfying  the  statutory  requisites  for  the  legal  transfer. 

§  1528.     Independently  of  the  statute  of  1862,  it  has  Contracts 
been  determined  that  the  Merchant  Shipping  Acts  do  not  money 
apply  to  a  contract  relative  to  the  produce  of  the  sale  offromsaTe 
a  ship.     A.  was  the  registered  owner  of  certain  shares  of  ship> 
for   his  father's  representatives  :  he  was   captain  of  the 
ship,  and  entered  into  a  contract  with  his  father's  admin- 
istrators that  he  should   navigate   the   ship  for   twelve 
months  and  account  for  the  profits,  and  at  the  end  of  the 
twelve  months  sell  the   shares   and   account   for   their 
proceeds.     He  sold  the  ship  :  and  on  bill  filed  to  enforce 
the  contract,  the  objection  from  the  Merchant  Shipping- 
Acts   was   overruled.3     This  case  seems  to  have  been 
thought  by  other  Judges  open  to  doubt.4 

8  1529.     It  is  needless  to  remark  that  foreign  ships  Foreign 

•   i  i  *      ships. 

are  entirely  outside  the  observations  hitherto  made.  As 
regards  contracts  for  the  sale  of  such  ships,  or  shares 
in  them,  the  case  of  Hart  v.  Herioig 5  may  usefully  be 
consulted. 

1  Liverpool  Borough  Bank  v.  Tur-      71,  78. 

ner,  U.  &  H.  159  ;  2  De  G.  F.  &  J.  4  Parr  v.  Applebee,  7  De  G.  M.  & 

502.     See  also  Chapman  v.  Gallis,  9  G.  585  ;  Coombes  v.  Mansfield, 3  Drew. 

C.  B.  N.  S.  769.  193. 

2  Batthyany  v.  Bouch,  44  L.  T.  N.  6  L.  R.  8  Ch.  860 ;  and  see  observa- 
g_  i77_  tions  on  this  case,  supra,  §  106. 

3  Armstrong  v.  Armstrong,  21  Bear, 


CHAPTER  V. 

OF   CONTRACTS   FOR   SEPARATION    DEEDS. 

paet  vi.      §  1530.     It  seems  clear  that  a  contract  providing  for 

Cb,T-    the  separation  of  husband  and  wife  at  a  future  time  is 

fo°nfutoe  aoamst   public    policy,    and   will    not   be    enforced   by 

separa-     the  Court ;  and  further  that  any  instrument  which  pro- 

tion  not         -if  •  . 

enforced,  vides  for  a  present   separation,  but  also   prospectively 
looks  forward  to  the  parties  living  together  again,  and 
then  to  a  future  separation,  is,  so  far  as  it  provides  for  that 
future  separation,  equally  unenforceable.1 
Extent  of       §  1531.     The    jurisdiction   of    Courts    of  Equity   to 
tioTdlc"    erif°rce  the  specific  performance  of  contracts  for  present 
separation,  by  the  execution  of  proper  deeds  of  separa- 
tion,  was   established   in   the   House  of  Lords,  after  a 
learned  argument  against  it,  in  the  case  of  Wilson  v. 
Wilson,2  where  Lord  Cottenham  showed  that  the  law 
does  not  now  consider  a  contract  for  present  separation 
so  contrary  to  public  policy  as  to  make  void  all  arrange- 
ments of  property  arising  out  of  it. 
There  §  1532.     In  order  to  enable  the  Court  thus  to  inter- 

abindlnB  ^ere>  there  must  of  course  be  a  valid  contract.     It  is 
contract,   essential  to  this  that  the  contract  be  between  persons 
capable  of  contracting,  and  therefore,  on  the  ground  of  a 
husband's  general  inability  to  contract  with  his  wife  with- 
out the  intervention  of  some  third  person,  it  has  been 

1  See  per  Lord    Eldon  in   West-  2  1   H.  L.  C.  538,  affirming  S.  C. 

rneath  v.  Salisbury,  5  Bli.  N.  S.  at  14  Sim.  405  ;  Fletcher  v.  Fletcher,  2 

pp.  366,  367  ;  Earl  of  Westmeath  v.  Cox,  99  ;  Gills  v.  Harding,  L.  R.  8 

Countess  of  Westmeath,  Jao.  at  p.  142.  Eq.   490  ;  5  Ch.   336  ;   Bucknell  v. 

Cf.   Woodgate  v.    Watson,  in  C.  A,  Bucknell,  7  Ir.  Ch.  R.  130, 
16th  November,  1880, 
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supposed  that  a  simple  contract  between  them  to  live  pabtvi. 
separate  will  not  be  enforced  by  the  Court.1 


§  1533.     In  more  than   one    case,    however,   Lord  Compe- 
Hatherley  has  expressed  an  opinion  that  a  wife  suing  wSe7to 
her  husband  for  a  divorce  is  in  a  position  to  contract  with  w°thhuS. 
him,  without  the  intervention  of  a  trustee,  for  the  abandon- band- 
ment  of  the  suit  in  consideration  of  an  annuity  to  be 
paid  by  him.2     And   in  the   case  of  Besant  v.   Wood3 
Jessel  M.R.  adopted  this  view,  holding  that  a  married 
woman  must  take,  as  incident  to  her  undoubted  right 
to  sue  (by  a  next  friend,  or  even  alone,)  for  divorce  or 
restitution  of  conjugal  rights,  the  right  to  contract,  i.e., 
to  compromise  her  suit ;  that  as  a  necessary  corollary  to 
the  right  to  sue,  she  must  have  the  right  to  contract  not 
to  sue ;  and  that  therefore  she  can  enter  into  a  valid  and 
enforceable  contract  to  live  separate  and  apart  from  her 
husband. 

§  1534.     There  must  also  be  a  good  consideration :  Good  oon- 

i  .  .         ,        j.  .-  ,i  •       •  .-  sideration. 

and  as  in  contracts  tor  separation  this  is  sometimes 
peculiar,  it  will  be  well  very  briefly  to  allude  to  a  few 
of  the  cases. 

§  1535.  It  has  been  decided  that  the  staying  a  suit  in  instances. 
the  Ecclesiastical  Court  for  nullity  of  marriage,  on  the 
ground  of  impotency  of  the  husband,  is  a  sufficient  con- 
sideration as  against  him  :  4  and  where  the  husband  had  so 
behaved  as  that  the  wife  might  have  obtained  a  divorce 
a  mensd  el  thoro,  and  she  agreed,  instead  of  prosecuting 
her  right,  to  accept  maintenance  from  the  husband,  this 
was  held  a  good  consideration.5  A  good  consideration  is 
also  afforded  by  an  engagement  by  the  trustees  to  in- 


1  Hope  v.  Hope,  22  Beav.  351  ;  8  336,  affirming  S.  C.  L.  R.  8  Eq. 
De  G.   M.  &    G.   731  ;    Wilkes  v.  490. 

Wilkes,   2  Diet.  791  ;  Walrond  v.  3  L.  R.  12  Ch.  D.  at  p.  622  ;  of. 

Walrond,  John.  18.  Marshall  v.  Marshall,  5  P.  D.  19. 

2  Vansittart  v.  Vansittart,  4  K.  &  *  Wilson  v.    Wilson,  1  H.  L.  C. 
J.  62  ;  Nicholl  v.  Jones,  L.  R.  3  Eq.  538  ;  S.  C.  14  Sim.  405. 

696  ;  Gibbs  v.  Harding,  L.  R.  5  Ch.  5  Hobbs  v.  Hull,  1  Cox,  445. 
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held  in- 
capable 
of  per- 
formance. 


demnify  the  husband  against  the  wife's  debts  ; 1  or  even  by 
a  covenant  to  that  effect  conditional  on  an  annuity,  which 
was  agreed  to  be  paid,  being  secured ; 2  or,  as  it  seems, 
by  a  covenant  of  a  third  party  to  pay  the  husband's  debts.3 
So,  in  a  contract  which  provided  for  the  execution  of  a 
separation  deed  to  contain  all  proper  and  usual  clauses, 
and  also  a  stipulation  that  the  costs  of  the  deed  should  be 
paid  by  the  husband  and  wife's  father  in  moieties,  the 
Court  found  consideration  not  only,  it  appears,  in  the 
contract  as  to  the  costs,  but  also  in  the  covenant  by  the 
father  to  indemnify  the  husband,  which  seems  to  have 
been  held  to  be  a  usual  clause.4 

§  1536.  In  many  contracts  for  separation  there  have 
been  contained  provisions  as  to  the  care  of  the  children 
which  have  been  held  to  be  at  variance  with  the  law,  and 
so  have  formed  a  bar  to  the  performance  of  the  contract. 
For  the  law  of  England  gives  to  the  father  the  custody 
and  control  of  his  children,  and  casts  on  him  the  duty  of 
caring  for  them  and  seeing  to  their  education ;  and  this 
duty  he  can  neither  renounce  nor  delegate.5 

§  1537.  On  this  ground  the  following  contracts  have 
been  held  incapable  of  performance  : — a  contract  by  the 
father  to  allow  an  infant  son  to  remain  under  the  care  of 
his  mother  : 6  a  contract  that  the  mother  should  have  the 
children  above  seven  years  of  age : 7  and  a  contract  to 
allow  an  infant  daughter  to  remain  under  the  control  of 
and  to  be  educated  and  supported  by  her  mother.8  But 
a  stipulation  in  a  deed  that  her  children  should  remain  at 
such  schools  in  England  as  the  husband,  or  such  schools 
elsewhere  as  the  husband  with  the  consent  of  the  wife, 


1  Stephens  v.  Olive,  2  Bro.  C.  C. 
90  ;  Earl  of  Westmeath  v.  Countess  of 
Westmeath,  Jac.  126,  141  ;  Elsworthy 
v.  Bird,  2  S.  &  S.  372. 

2  Wellesley  v.  Wellesley,  10  Sim. 
256. 

3  Wilson  v.  Wilson,  1  H.  L.  C. 
538. 

4  Gibbs  v.  Harding,  L.  R.  8  E(j. 


490  ;  5  Ch.  336. 

6  Lord  St.  John  v.  Lady  St.  John, 
11  Ves.  525  ;  Lord  Westmeath' s  case, 
Jac.  251  n. 

6  Hope  v.  Hope,  8  De  G.  M.  &  G. 
731. 

7  Vansittart  v.  Vansittart,  4  K.  & 
J.  62. 

'  Walrond  v.  Walrond,  John.  18. 
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should  from  time  to  time  direct,  and  that  the  holidays  of  paet  vi. 

the  children  should  be  passed  by  them  at  such  places  and ^— 

in  such  manner  as  the  trustees  should  from  time  to  time 
direct,  having  regard  as  far  as  practicable  to  the  wishes 
of  each  of  them,  the  husband  and  wife,  was  held  by  Lord 
Hatherley,  reversing  the  decision  of  Lord  Romilly  M.R., 
to  be  reasonable.1 

§  1538.     An    alteration    in    this   branch  of  the    law  Act  to 
has  recently  been  effected  by  statute  (36  Vict.  c.  12).  the  law 
The  2nd  section  of  this  Act  enacts  that  no  agreement  tody  of S" 
contained   in   any   separation  deed  made   between   the11^3'11*8, 
father  and  mother  of  an  infant  or  infants  shall  be  held  to 
be  invalid  by  reason  only  of  its  providing  that  the  father 
of  such  infant  or  infants  shall  give  up  the  custody  or 
control  thereof  to  the  mother ;  provided  always  that  no 
Court  shall  enforce  any  such  agreement  if  the  Court  shall 
be  of  opinion  that  it  will  not  be  for  the  benefit  of  the 
infant  or  infants  to  give  effect  thereto. 

§  1539.  It  will  be  observed  that  this  enactment  Effect  of 
applies  in  terms  only  to  agreements  contained  in  deeds, 
and  not  to  contracts  to  execute  separation  deeds.  But 
as  the  invalidity  of  the  deed  itself  is  removed,  the  whole 
objection  to  the  specific  performance  of  the  contract  falls 
also. 

§  1540.     The  questions  which  arise  on  specific  relief  Specific 
with  respect  to  the  stipulations  contained  in  deeds  of 
separation  do  not,  of  course,  fall  within  the  purview  of 
this  treatise,  which  relates  to  executory  contracts  only. 

1  Hamilton  v.  Hector,  L.  R.  13  Eq.  511  ;  6  Ch.  701. 


of  Chan- 
cery. 


CHAPTER    VI.    , 

OF    CONTRACTS   TO    COMPEOMISE. 

Part  vi.      §  1541.     The  Court  will  specifically  enforce  private 
_  '    '    compromises  of  rights  in  the  way  in  which  it  will  any 
compro-    other  contracts  ;    and,  inasmuch  as  the  compromise  of  a 
"  (         bond  fide  claim  to  which  a  person  believes  himself  to  be 
liable,  and  of  the  nature  of  which  he  is  aware,  is  a  good 
consideration  for  a  contract,  the  Court,  in  enforcing  the 
compromise,  will   not  inquire   into  the  validity  of  the 
claim  on  which  it  is  founded.1 
Jurisdic-        §  1542.     Where  the   compromise  sought  to  be  en- 
the  Court  forced  related  to  proceedings  in  another  Court,  it  was 
manifest  that  the  Court  of  Chancery  could  only  entertain 
jurisdiction  on  a  bill  filed.2     But  where  the  primary  liti- 
gation was  also  in  the  Court  of  Chancery,  the  question 
arose  whether  the  compromise  could  be  enforced  in  the 
original  suit,  by  an  interlocutory  proceeding  in  it,  or  only 
by  a  fresh  suit,  based  on  the  compromise. 
Where  §  1543.     It  seems  that  where  the  immediate  inter- 

dTatein-    ference  of  the  Court  was  necessary  to  give  effect  to  the 
n^^ry!  contract,  as  where  a  party  to  the  contract  was,  but  for 
it,  liable  to  an  immediate  attachment,  there  the  Court 
would  to  that  extent  interfere  to  execute  the  contract  in 
the  original  suit. 
Where  ail       §  1544.     Further,  there  is  authority  to  show  that, 
before8      where  all  the  parties  to  the  compromise  were  parties  to 
and'th"1*  *ue  original  suit,  and  the  equity  arising  out  of  the  com- 

1  A  ttwood  v.  Anon.,  1  Enss.  353.        Jones,  L.  R.  3  Eq.  696. 
'  See,    for    example,    Nieholl  v, 
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promise  was  of  the  same  nature  as  the  original  equity,  part  yi. 
as  where  an  account  was  to  be  taken  alike  under  the 


original  suit  and  under  the  compromise, — where  the  whole  simple. 
matter  was  before  the  Court,  and  the  acts  to  be  done 
were  simple, — there  the  Court  might  enforce  the  compro- 
mise by  interlocutory  proceeding  in  the  original  suit.1 

§  1545.     But,  before  the  Judicature  Acts,  if  not  in  all  in  other 
other  cases,  at  least  in  all  cases  where  the  contract  to  fresh  suit 
compromise  went  beyond  the  ordinary  range  of  the  Court reqmsite- 
in  the  existing  suit,  or  the  equity  sought  to  be  enforced 
was  different  from  that  on   the  record,  or  the  contract 
was  disputed,  or    the  right   to  have  it  enforced  in  the 
suit   was   disputed,  or   the   parties    were   not  identical, 
there  the  proper  course  of  proceeding  was  by  bill  for  the 
specific  performance  of  the  contract  to  compromise.2 

§  1546.  In  the  litigation  which  arose  out  of  the  will  Sminfen, 
of  Mr.  Samuel  Swinfen,  the  mode  of  enforcing  a  compro-/j».  m"" 
mise  entered  into  by  Counsel  was  much  discussed,  as 
well  as  the  authority  of  Counsel  to  bind  his  client  to  a 
compromise.  The  original  proceeding  was  a  suit  in 
Chancery  by  the  heir  of  one  of  the  next  of  kin,  for  the 
purpose  of  securing  the  testator's  real  and  personal 
estates  whilst  proceedings  were  being  taken  to  set  aside 
the  will  on  the  ground  of  the  want  of  testamentary 
capacity.  The  will  gave  the  property  to  Mrs.  Swinfen, 
the  widow  of  the  testator's  son.  Lord  Romilly  M.R. 
directed  an  issue  devisavit  vel  non,  in  which  Mrs.  Swinfen 
was  plaintiff  and  the  heir  was  defendant.  During  the 
trial  at  Stafford  the  leading  Counsel  for  the  plaintiff  and 

1  Dawson  v.  Newsome,  2  Giff.  272.  AsJcew  v.   Millington,   9    Ha.    65  ; 

The  Court  of  Chancery  would  not  Richardson  v.  Eyton,  2  De  G.  M.  & 

enforce  a  contract  for  compromise  G.   79 ;  Fryer  v.  Gribble,  L.  E.  10 

between  an  infant    and   an   adult,  Ck  534 ;    which  seem  to    overrule 

there  being  no  mutuality  :  per  Lord  the' dictum  of  Lord  Eldon  in  Rowe 

Langdale  M.R.  in  Hargrave  v.  Har-  v.  Wood,  1  J.  &  W.  337,  and  the  case 

grave,  12  Beav.  at  p.  411.  of  Tebbutt  v.  Potter,  4  Ha.  164.     See 

3  Forsyth  v.  Manton,  5  Mad.  78 ;  also  King  v.  Pinsoneault,  L.  R.  6  P. 

Wood  v.  Rowe,  2  Bli.    595,    617  ;  C.  245. 
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part  vi.  for  the  defendant  signed  a  memorandum  of  compromise, 
— '-^—  including  a  stipulation  for  a  conveyance  of  the  land  by 
the  plaintiff  at  Law  to  the  defendant  and  the  payment  by 
the  defendant  to  the  plaintiff  of  an  annuity.     The  memo- 
randum of  compromise  was  embodied  in  an  order  at  Nisi 
Prius,  and  afterwards  made  a  rule  of  the  Court  of  Com- 
mon  Pleas.      Mrs.    Swinfen   declined    to    perform   the 
contract,  as  made  without  her  authority  and  against  her 
wishes.    Thereupon  a  rule  nisi  for  an  attachment  against 
her  was  obtained,  but  discharged  on  the  ground  of  want 
of  evidence  of  demand  of  performance  and  refusal.1     A 
second  application  for  an  attachment  was  refused  because 
one  of  the  Judges  of  the  Court  of  Common  Pleas  doubted 
the  authority  of  Counsel  to  bind  the  plaintiff  at  Law.2 
Thereupon  the  defendant  at  Law  and  original  plaintiff  in 
Equity  filed  a  supplemental  bill  for  the  specific  perform- 
ance of  the  contract,  or  in  the  alternative  that  another 
issue  devisavit  vel  non  might  be  directed.     This  bill  was 
dismissed  by  Lord  Romilly  M.R.  without  costs,  on  the 
ground  of  want  of  authority  of  Counsel :  3  and  this  deci- 
sion was  affirmed  by  Knight  Bruce  and  Turner  L.J  J.,* 
on  the  ground  that,  even  if  the  plaintiff  at  Law  was 
bound  at  Law,  the  contract  was  not  one  of  which,  under 
the  circumstances,  specific  performance  should  be  decreed. 
Mrs.  Swinfen  subsequently  brought  an  action  against  her 
leading  Counsel  (then  Lord  Chelmsford)  for  damages,  but 
failed.5 
since  the       §  1547.     The  Judicature  Act,  1873,  has  introduced 

Judica-  ■  .         -i  .  '  -r\  r\ 

tureActs.  a  great  improvement  in  this  practice.     By  section  24, 

sub-section  7,  the  Court  has  in  every  cause  power  to 

grant  all  such  remedies  whatsoever  as  any  of  the  parties 

may  appear  to  be  entitled  to  in  respect  of  any  claim  pro- 
* 

1  Swinfen  v.  Swinfen,  18  C.  B.  485.      Holt  v.  Jesse,  3  Ch.  D.  177  ;  Davit 

2  S.  C.  1  C.  B.  N.  S.  364.  v.  Demi,  13  Ch.  D.  861. 

'  Swinfen  v.   Swinfen,  24  Beav.  6  Swinfen  v.  Lord  Chelmsford,  5 

549.  H.  &  N.  890. 

4  S.  C.  2  De  G.  &  J.  381.    Cf. 
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perly  brought  forward  by  them  in  such  cause  ;  so  that  r££T  Y1, 

as  far  as  possible  all  matters  so  in  controversy  between 

the  parties  may  be  completely  and  finally  determined. 
Accordingly  it  has  been  decided  that  the  Court  has  juris- 
diction to  stay  all  further  proceedings  in  the  action  com- 
promised, in  cases  in  which  an  independent  suit  would 
probably  have  previously  been  necessary.1 

1  Compare  Eden  v.  Naish,  7  Ch.  tinguish  Gilbert  v.  Endean,  9  Oh.  D. 

D.  781,  and  Scully   v.  Lord  Dun-  ■  259,  and  cf.  Davis  v.  Davis,  13  Ch. 

donald,  8  Ch.  D.  658,  with  Pryer  v.  D.  861. 
Gribble,  L.  R.  10  Ch.  at  p.  540.     Dis- 


CHAPTER   VII. 

OF    AWABDS. 

Past  vi.      §  1548.     The  Court  of  Chancery,  in  many  cases,  de- 
— - — —  creed  the  specific  performance  of  awards,  though  not 
the  juris-  made  rules  or  orders  of  the  Court,  for  the  performance  of 
c  on'     some  specific  thing,  as  to  convey  an  estate,  assign  securi- 
ties, or  the  like  j1  but  not,  it  would  seem,  awards  simply 
to  pay  money.2     The  Court  thus  decreed  their  perform- 
ance "because,"  to   use  Lord  Eldon's  language,  "the 
award  supposes  an  agreement  between  the  parties,  and 
contains  no  more  than  the  terms  of  that  agreement  ascer- 
tained by  a  third  person."3 
Lord  8  1549.     Lord  Hardwicke4  seems  to  have  laid  it  down 

Hard-  ° 

wicke'a     that  a  bill  to  carry  an  award  into  execution,  where  there 

was  no  acquiescence  in  it  by  the  parties  to  the  submission, 

or  contract  by  them  afterwards  to  have  it  executed,  would 

not  lie.    But,  as  we  have  seen,  subsequent  cases  established 

that  the  jurisdiction  was  not  subject  to  these  restrictions. 

Where  §  1550.     The  fact  that  the  submission  had  been  made 

sion  made  a  rule  of  a  Common  Law  Court  created  no  impediment 

common   to  its  specific  performance  by  the  Court  of  Chancery,5 

Court.       though  it  would  have  been  otherwise  in  a  suit  to  set  it 

aside.6 

1  Norton  v.  Mascall,  2  Vern.  24  ;  and  see  other  cases  cited  in  Russell 
Hall  v.  Hardy,  3   P.  Wms.    187  ;  on  Awards  (5th  ed.),  548  et  seq. 
Walters  v.  Morgan,  2  Cox,  369.  s    Wood    v.  Griffith,    1   Sw.   43  ; 

2  Note    of   reporter,  3  P.  Wms.  Hawksworth  v.  Brammall,  5  My.  &, 
190.  Cr.  281  ;  Blackett  v.  Bates,  2  H.  &' 

3  In  Wood  v.  Griffith,  1  Sw.  at  p.  M.  270,610  ;  reversed,  on  a  different 
54;  see  also  per  Turner  L.J.  in  Nickels  point,  L.  R.  1  Ch.  117. 
v.  Hancock,  7  De  G  M   &  G.  300.  6  Auriol  v.  Smith,  T.  &  R.  121. 


*  TJwmpson   v.  Noel,  1  Atk.   CO, 
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§  1551.     There  is  an  old  case  in  which  the  Court  of  part  yi. 
Chancery  specifically  enforced  an  award  not  binding  by  — ^1- 
form  of  law.1    But,  in  Blundell  v.  Brettargh*  Lord  Eldon  awa?a 
said  he  had  met  with  no  authority  for  the  specific  per-  f°*  alnd' 
formance  of  an  award  by  arbitrators  appointed  for  the  Law- 
valuation  of  interests,  where  their  acts,  for  the  purpose 
of  carrying  into  effect  the  contract  for  an  award,  were 
not  valid  at  Law,  as  to  the  time,  manner,  or  other  circum- 
stances, unless  in  the  cases  of  acquiescence  or  part  per- 
formance :  and  accordingly  in  the  case  before  him  he 
refused  specific  performance  of  a  contract  to  sell  at  a 
valuation,  which,  on  the  construction  of  the  contract,  the 
Court  held  was  to  be  made  during  the  lives  of  the  parties, 
one  of  them  having  died  before  the  award  was  made. 

§  1552.     It  is  however  plain  that  by  mutual  aban- Abandon- 
donment  of  some  provision  of  the  submission,  as  e.g.  that  term  of 
limiting  the  time  for  the  award,  the  defendant  may  be  mfssfon. 
precluded  from  raising  in  a  Court  of  Equity  an  objection 
which  might  otherwise  prevail.3 

§  1553.  The  objection  arising  from  unreasonableness,  Award  ^ 
not  of  the  submission  but  of  the  award  itself,  the  Court  able.' 
is  not  willing  to  entertain ;  for  the  arbitrators  being 
judges  of  the  parties'  own  choosing,  it  has  been  held  that 
the  award  cannot  be  objected  to  by  either  of  the  parties, 
on  the  ground  of  its  being  unreasonable.4  This  principle 
was  stated  and  acted  on  by  Lord  Eldon  in  Wood  v. 
Griffith,5  where  his  Lordship  enforced  the  specific  per- 
formance of  an  award  which  ordered  the  sale  of  an  estate 
under  circumstances  which  greatly  depreciated  its  value. 

§  1554.  Where,  on  the  other  hand,  the  award  is  more  Award  in 
than  unreasonable, — where  the  award  is  in  excess  of  the  authority. 
authority  given  to  the  arbitrator,  the  Court,  of  course, 

1  Norton  v.  Masccdl,  2  Vern.  24.  3  Hawksworth  v.  BrammdU,  5  My. 

"*2  17  Ves.  232,241.     This  case  was  &  Cr.  281. 

not  strictly  one  of  arbitration  and  4  Per  Lord  Hardwicke  in  Ives  v. 

award,  but  rather  of  contract  to  sell  Metcalfe,  1  Atk.  64. 

at    a    valuation.      See  Kinneen  v,  5  1  Sw.  43,     See  supra,  §  400. 
Peruse,  7  Ir.  Ch.  E.  438. 

V  V 
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Part  vi.  refuses  to  enforce  it.     In  a  case  that  came  before  Knight 

Ch  vii  . 

-Bruce  and  Turner  L.JJ.,  the  award  was  objected  to  as 
unreasonable,  but  it  was  contended  on  the  other  side  that 
the  Court  could  not  entertain  the  objection.  Turner  L.J., 
after  expressing  his  dissent  from  the  observations  of  Lord 
Eldon  in  Wood  v.  Griffith,1  said,  "  If  it  be  a  fair  subject 
of  discussion  and  consideration,  whether  one  course  or 
another  course  be  the  right  one  to  be  taken  by  parties 
who  have  submitted  their  differences  to  arbitration,  and 
have  said  that  they  will  abide  by  the  decision  of  the 
arbitrator,  I  might  agree  that  the  judgment  of  the  arbi- 
trator upon  that  question  must  decide  the  point.  But 
here  the  judgment  of  the  arbitrator  goes  to  the  length  of 
destroying  the  right  of  one  of  the  parties  to  the  agree- 
ment, though  the  parties  never  authorized  Mr.  Carpmael 
to  decide  that  any  one  of  them  had  no  right,  and  should 
acquire  no  interest  in  the  subject  in  dispute,  but  only 
agreed  that  he  should  determine  the  mode  in  which  their 
rights  and  interests  should  be  regulated.  It  seems  to  me, 
therefore,  that,  if  it  was  necessary  to  decide  this  question 
upon  the  point  of  unreasonableness,  that  point  alone 
would  be  sufficient  to  decide  it."  2 

Grounds        §  1555.     The  interference  of  the  Court  in  these  cases 

tenet  being  in  exercise  not  of  any  jurisdiction  peculiar  to  awards, 
but  of  its  ordinary  jurisdiction  as  applied  to  the  specific 
performance  of  contracts,  it  follows  that  many,  if  not  all, 
the  principles  applicable  to  ordinary  actions  of  that  nature 
must  apply.3 

Submis-         §  1556.     Where  therefore  the  contract  contained  in 
the  submission  is  such  in  its  character  as,  whether  from 
its  unreasonableness,  unfairness,  or  imprudence,  the  Court . 
would  not  specifically  enforce,  this  will  prevent  its  inter- 
ference in  respect  of  the  award  founded  on  it.4 

Award  §  1557.     Nor  can  the  Court  interfere  where  the  award 

1  1  Sw.  43.  3  Nickels  v.  Hancock,  7  De  G.  M. 

2  Nickels  v.  Hancock,  7  De  G.  M.      &  Q.  300. 

&  G.  at  f.  325.  4  S.  C.     See  supra,  §  400, 


sion  nn 

reason 

able. 


OF   AWARDS.  G59 

is  excessive  or  defective  :  not  if  it  be  excessive,  for  so  far  paet  vt. 

the  arbitrator  has  gone  beyond  his  authority,  and  there 1-  vu" 

is  no  binding  contract  between  the  parties  :  not  if  it  be  ™dees™ 
defective,  because  the  parties  had  contracted  to  be  bound tive- 
by  his  decision  on  the  whole,  and  not  on  part  of  the 
matters  submitted  to  him.1 

§  1558.     In  a  case  where  the  submission  was  of  all  Defect 
matters   in   difference,    and    the   defendant   omitted    to  defen- 
submit  questions  which  he  alleged  ought  to  have  been  an ' 
decided,  he  was  naturally  held  to  be  precluded  from  so 
doing  by  the  course  which  he  himself  had  pursued.2 

§  1559.     Where  the  award  is  uncertain  on  its  face,  Award 

t     ,  .  .    .  ,  .  .  ,    uncertain. 

and  that  uncertainty  is  not  removed  by  the  arbitrator  s 
evidence,  the  Court  refuses  specific  performance  of  the 
contract,  though  the  plaintiff  may  waive  all  claims  beyond 
the  award  as  construed  against  him.3 

8  1560.     Where  the  plaintiff  has  first  sought  to  set  Biackett 

V     Jif/tt't 

the  award  aside,  it  is  doubtful  whether  he  can  afterwards 
turn  round  and  maintain  an  action  for  the  specific  per- 
formance of  it,  especially  where  there  has  been  a  con- 
siderable lapse  of  time.4 

§  1561.     The  cases  which  have  arisen  of  misconduct  Miscon- 
or  impropriety  of  conduct  on  the  part  of  persons  appointed  valuer. 
to  value  a  rent,  or  the  amount  of  purchase-money,  throw 
light  on  the  way  in  which  the  Court  would  regard  like 
misconduct  on  the  part  of  persons  more  accurately  de- 
scribed as  arbitrators.5 

1  Nickels  v.  Hancock,  7  De  G.  M.  4  Biackett  v.  Bates,  L.  K.  1  Ob. 

&    G.    300;    Wakefield  v.  Blandly  117,  reversing  S.  C.  2  H.  &  M.  270, 

Railway  and  Dock  Co.,  3  De  G.  J.  &  610. 

g_  n,  5  See  Emery  v.  Wase,  8  Ves.  505  ; 

3  Hawks-worth  v.  Brammall,  5  My.  Chichester  v.  Mclntire,    4  Bli.    N. 

&  Or.  281.  S.  78  ;  Parken  v.    lllniby,  T.  &  R. 

3  Wakefield  v.  Llanelly   Railway  366  ;  Ormes  v.  Beadel,  2  Giff.  166, 

and  Dock  Co.,  3  De  G.  J.  &  S.  11.  2  De  G.  F.  &  J.  333. 


v  v  2 


CHAPTER    VIII. 

OF   CONTRACTS   TO    REFER   TO    ARBITRATION. 

Part  vi.      §  1562.     With  regard  to  contracts  to  refer  to  arbitra- 
u'  tion,  it  is  clear  that  the  Court  will  not  entertain  actions 


wiiinot     for  their  specific  performance, — a  principle  in  the  first 
themSfir-  place>  it  seems,  acted  upon  by  Lord  Thurlow  in  a  case  of 
mativeiy.  pr{ce   Y.    Williams,1  and   which   has   been   since   well 
established.2     In  one   case   Knight  Bruce  and   Turner 
L.JJ.,   upon  this   amongst   other   grounds,    refused   to 
compel  the  specific  execution  of  a  bond  to  refer  to  arbitra- 
tion.3 
contract        §  1563.  In  like  manner  we  have  seen  that,  where  there 
price  to     is  a  contract  to  buy  at  a  price  to  be  fixed  by  persons  to 
be  fixed.    ke  name(j)  tjie  Qourt  can  neither  compel  a  defendant  to 

name  a  valuer,  nor  compel  a  valuer  to  value,  nor  compel 
the  defendant  to  sell  at  any  other  value.4 
Morse  v.  §  1564.  There  is,  however,  a  case  before  Leach  V.C., 
somewhat  briefly  reported  as  to  its  circumstances,  in 
which,  the  vendor  refusing  to  permit  the  referees  to  come 
upon  the  land,  the  Court  compelled  hircf  to  permit  the 
valuation.5 

1  Referred  to  in  6  Ves.  at  p.  818.  3  South    Wales    Railway    Go.    v. 

2  Street  v.  Rigby,  6  Ves.  815  ;  per  Wythes,  5  De  G.  M.  &  G.  880. 
Grant  M.R.  in  Oourlay  v.  Duke  of  4  JVilks    v.  Davis,   3    Mer.    507 
Somerset,    19    Ves.    429 ;    Agar    v.  Darbey  v.  Whitaher,  4  Drew.   134 
Macklew,  2  S.  &  S.  418  ;  Gervais  v.  Vichers  v.  Vickers,  L.  R.  4  Eq.  529 
Edwards,  2  Dr.  &  War.  80.     See  too  supra,  §  338  et  seq. 

Russell  on  Awards  (5th  ed.),  63  et  5  Morse  v.  Merest,  6  Mad.  26.    See 

seq.  too,  supra,  §  1125, 
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§  1565.     Though  the  Court  will  thus  refuse  speci-  partvi. 
fically  to  enforce  references  to  arbitration,  an  inequitable 


refusal  of  a  plaintiff  to  make  such  a  reference  may  disen-  abkre-" 
title  him  to  the  aid  of  the  Court,  on  the  principle  that  he  p^ifi 
who  seeks  equity  must  do  equity.  Thus,  where  a  deed t0 1'ofer■ 
was  executed  which  created  a  lien  for  the  amount  of  a 
solicitor's  bills  and  advances,  the  amount  of  which  was 
to  be  settled  by  arbitration,  and  the  arbitrator  died  before 
the  award -was  made  ;  in  a  suit  seeking  the  reconveyance 
of  the  property,  Alderson  B.  held  that  the  contract 
between  the  parties  was  composed  of  two  distinct  parts, 
—the  first  admitting  that  some  balance  was  due  to  the 
solicitor,  and  the  second,  a  contract  for  a  specific  mode 
of  ascertaining  that  balance ;  that  the  latter  part  alone 
had  failed  ;  that  the  former  part  remained  entire,  and  that 
the  Court  would  not  decree  a  reconveyance  Without  the 
plaintiff's  consenting  to  do  equity  by  having  the  accounts 
taken  by  the  Master.1 

§  1566.  Moreover,  under  the  Common  Law  Proce-  Common 
dure  Act,  1854  (17  &  18  Vict.  c.  125,  s.  11),  where  any  ceXre10" 
parties  to  any  instrument  in  writing  thereafter  made  or  Act' 1854' 
executed  agree  to  refer  any  past  or  future  differences  to 
arbitration,  and  any  party  so  agreeing,  or  any  person 
claiming  under  such  party,  nevertheless  commences  any 
action  against  the  other  party  or  parties,  or  any  of  them, 
or  against  any  person  claiming  under  him  or  them  in 
respect  of  any  of  the  matters  so  agreed  to  be  referred, 
the  Court  or  a  Judge,  on  application  by  the  defendant  or 
defendants,  or  any  of  them,  after  appearance  and  before 
pleading,  upon  being  satisfied  that  no  sufficient  reason 
exists  why  such  matters  cannot  be  or  ought  not  to  be 
referred  to  arbitration  according  to  the  agreement,  and 
that  the  defendant  Avas  at  the  time  of  bringing  the  action 
and  still  is  ready  and  willing  to  join  in  all  necessary  and 
proper  acts  for  causing  such  matters  to  be  decided  by 

>  CImlijn  v.  Dalby,  2  Y.  &  C.  Ex.  170. 
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Paet  vi.  arbitration,  may  stay  all  proceedings  in  the  action  on  such 
-- — -  terms  as  to  the  Gourt  or  Judge  may  seem  fit.     Under 
this  enactment  orders  have  been  made  which  have  indi- 
rectly the  effect  of  compelling  the  plaintiff  specifically  to 
perform  the  contract  to  refer  to  arbitration.1 

1  For  cases  under  this  section  in  564  ;  Gillett  v.   Thornton,  L.  R.   19 

the  Court  of  Chancery  and  in  the  Eq.  599  ;  Newton  v.  Taylor,  L.  E.  19 

Chancery  Division,  see  TVilksford  v.  Ecj.   14  ;  Law  v.   Garrett,  8  Ch.  D. 

Watson,  L.  R.   14  Eq.  572  ;  8  Ch.  26. 
473  ;  Plews  v.  Baiter,  L.  R.  16  Eq. 


CHAPTER  IX. 

OF  CONTRACTS  NOT  TO  APPLY  TO  PARLIAMENT. 

§  1567.     The  Court  has  not  infrequently  been  asked  part  vi. 

to  enforce  the  specific  performance  of  a  contract  not  to '~^— 

apply  to  Parliament,  by  means  of  an  injunction  restrain-  free- 
ing such  application.  ment- 

§  1568.  It  is  perfectly  clear  that  a  Court  of  Equity  has  Court  has 
power,  upon  a  proper  case  being  made  out,  to  enjoin  ationin 
person  from  petitioning  Parliament ;  for  the  Court  merely  case°por 
acts  in  personam,  and  does  not  therefore  in  any  way  inter- 
fere with  the  proceedings  of  Parliament : l  but  what  is  a 
proper  case  for  this  interference  of  the  Court  is  a  question 
of  considerable  difficulty.     It  has  even  been  said  that  it 
is  difficult  to  conceive  or  define  what  are  the  cases  in 
Avhich  it  would  be  proper  for  the  Court  to  exercise  its 
undoubted  power  of  restraining  any  person  from  making 
an  improper  application  to  Parliament.2 

§  1569.     The  mere  fact  that  the  intended  application  Where 
to  Parliament  will  abrogate  existing  rights  and  create  wm  not 
new  ones  can  give  no  right  to  such  an  injunction ;  for  that lutei  cre" 
would  be  to  restrain  parliamentary  interference  in  all  such 
cases.3     Nor  will  the  Court  interfere,  even  where  for  the 

1   Ware  v.  Grand  Junction  Water-  C.  436. 

works   Co.,  2   R.  &  My.    470,  483  ;  2  Re  London,  Chatham,  and  Dover 

Heathcote  v.  North  Staffordshire  Sail-  Railway   Arrangement    Act,   L.    R. 

way  Go.,  2  Mac.   &  G.    100  ;  Lan-  5  Ch.   671,  679.     See  too  Steele  v. 

caster  and    Carlisle    Railway   Co.  v.  North  Metropolitan  Railway  Co.,  L. 

North-Western  Railway  Co.,  2  K.  &  R.  2  Ch.  237. 

J   293.     See  also  Att.-Gen.  v.  Man-  3  Heathcote  v.  North  Staffordshire 

cluster' and  Leeds  Railway  Co.,  1  Rail.  Railway  Co.,  2  Mac.  &  G.  100, 
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part  yi.  protection  of  private  interests  a  contract  not  to  apply  to 
Parliament  lias  been   entered   into,  provided  the  party 


making  the  application  to  the  legislature  may   urge  it 
upon  grounds  of  public  policy,  of  which  Parliament  can 
judge,  but  a  Court  of  Equity  cannot.1     This  seems  to 
apply  to  all  cases  in  which  the  application  is  in  soliciting 
a  Bill ;  for  in  all  such  cases  grounds  of  a  public  nature  may 
be  urged. 
Zancas-        §  1570.     Accordingly,  in  a  case  where  the  defendant 
Railway    company   contracted  with  the   plaintiff  company  not  to 
CMrth-      make  any  line  connecting  their  respective  railways  except 
Mafin-'al    one  w^icn  had  been  already  applied  for  by  the  defend- 
er ants,  and  in  consideration  of  this  the  plaintiffs  agreed  to 
support,  instead  of  opposing  (as  they  had  previously  done) 
the  application  of  the  defendants  for  the  last-mentioned 
line,  and  the  plaintiffs  performed  their  part  of  the  con- 
tract, and  the  defendants'  application  was  successful ;  the 
Court  nevertheless   refused  to    restrain   the  defendants 
from  applying  to  Parliament   in  contravention  of  their 
contract,  considering  that  such  an  application,  if  success- 
ful, would  be  so  on  public  grounds,  of  which  the  Court 
could  not  judge,  and  that,  if  it  were  rejected,  the  breach 
cf  the  contract,  if  a  legal  one,  might  be  compensated  for 
in  damages.2 
Where  §  1571.     The  only  case,  therefore,  in  which  the  Court 
acting  on  would  interfere  appears  to  be  when  the  applicant  is  acting 
grounds     on  private  grounds  only.     "  It  might  well  be  conceived," 
only-        said   Lord   Hatherley    (then   Wood   V.C.)  in  one  case, 
"  that  where  a  tenant  for  life  had  stipulated  that  he  would 
not  apply  for  a  private  Act,  he  might  be  restrained  from 

so  doing If  a  man  had  made  an  agreement  to 

buy  a  bouse  or  field,  and  afterwards  found  the  agree- 

1  Lancaster  and  Carlisle   Railway  JForlcs,  L.  R.  13  Eq.  at  p.  594. 

Co.  v.  North-  Western  Railway  Co.,  2  !  Lancaster  and  Carlisle  Railway 

K.  &  J.  293.  See  too  per  Bacon  V.C.  Co.  v.  North- Western  Railway  Co.,  2 

in  Telford  v.  Metropolitan  Board  of  K,  &  J.  293. 
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ment  inconvenient,  and  wished  to  apply  to  Parliament  to  PART  vi. 
set  it  aside,  that  possibly  might  be  a  case  in  which  the    Ul" 1X" 
Court  would   interfere,    and  say  that  this   not  being  a 
matter  of  public  policy,  the  man  should  not  make  the 
application."1 

1  Steele  v.  North  Metropolitan  Tramway  Co.,  L.  R.  2  Cli.  238  n 


Part  VI. 
Oh.  x. 


CHAPTER  X. 

OF    CONTRACTS   TO    INDEMNIFY. 

§  1572.     Agreements  for  indemnity,  whether  taking 
the  form  of  a  covenant   or   of  an   executory  contract, 

The  ]uns-  .... 

diction,     appear  equally  to  attract  the  jurisdiction  of  the  Court  by 

way  of  specific  relief.1     All  or  most  of  the  reported  cases 

appear  to  be  on  executed  contracts. 

where  §  1573.     A  contract  by  A.  to  indemnify  B.  against  a 

by  the      payment  is  not  broken  till  the  payment  has  been  made  : 

chancery,  and  when  made  by  B.,  he  might,  before  the  Judicature 

Acts,  have  recovered  the  amount  paid  by  an  action  at 

Law,  and  have  obtained  in  that  way  all  that  he  needed. 

But  where  the  contract  by  A.  is  to  indemnify  B.  against 
all  claims  and  demands  of  C,  there  is  a  breach  so  soon 
as  C.  makes  the  claim,2  and  B.  may  here  usefully  invoke 
the  aid  of  a  Court  of  Equity  to  compel  A.  to  satisfy  his 
demand  to  the  relief  of  B.,  and  thus  specifically  to  perform 
the  contract :  and  accordingly,  in  such  cases,  the  Court  of 
Chancery  entertained  jurisdiction. 
itane-  §  1574.     In   the   case  of  Ranelaugh  v.  Hayes 3  the 

iiayls. '  plaintiff  assigned  certain  shares  to  the  defendant,  and  the 
defendant  covenanted  with  the  plaintiff  to  indemnify  him 
against  (amongst  other  things)  all  demands  in  respect  of 
the  shares  :  the  plaintiff  was  prosecuted  for  a  demand  by 
the  Crown,  and  accordingly  prayed  specific  performance, 

1  Seeder  Kindersley  V,C.  in  Lon-  W.  284  ;  Can  v.  Roberts,  o  B.  &  Ad. 

don  and  South- Western  Railway  Co.  78  ;  Taylor  v.  Fott«<y,3B.  &  Al.  521 ; 

v.  Humphrey,  6  W.  R,  784.  Penny  v.  Foy,  8  B.  &  C.  11. 

s  Warwick  v.  Richardson,  10  M  &  '1  Yern.  US). 
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which  was  granted.   The  decree  extended  not  only  to  the  P^T  JL 

claim  then  advanced  but  to  future  demands,  and  directed L— 

the  Master,  toties  quoties  any  breach  should  happen,  to 
report  it  to  the  Court.  It  is  conceived  that  such  a  judg- 
ment could  not  now  be  pronounced  as  regards  future  and 
repeated  acts.1 

§  1575.     In  a  much  more  recent  case,  Company  A.  ^a10- 
assigned  its  business  to  Company  B.,  and  Company  B.  h<m  ,$■* 
covenanted  with  Company  A.  that  the  shareholders  of  oo.'"a"" 
Company  A.    should  out  of  the  funds   of  Company  B.  pi^dent 
be  indemnified  against  all  liabilities  in  respect  of  Com-  $*•  In~ 
pany  A.     Actions  and  suits  were  instituted  by  various   "• 
persons  against  Company  A.  in  respect  of  claims  against 
which  the  indemnity  had  been  given,  and  these  were  not 
paid  by  Company  B.   Company  A.  thereupon  sued  for  and 
obtained  a  declaration  of  the  liability  of  Company  B.  to 
perform  their  indemnity.2 

1  See  Lloyd  v.  Dimmack,  7  Ch.  D.      British  Provident  &c.  Society,  3  Giff. 
398.  521,  4  De  G.  F.  &  J.  341.     See  also 

2  Anglo  -Australian    die.     Co.     v.      Story,  Eq.  Jur.  §  850. 


ADDITIONAL    NOTE. 


The  peculiarly  English  character  of  the  jurisdiction  in  specific 
performance  has  been  adverted  to  above  (page  3,  §  5).  The  fact  that 
no  such  jurisdiction  existed  in  the  Soman  law,  or  exists  (for  instance) 
in  the  law  of  France,  appears  remarkable :  and  the  following  further 
information  with  regard  to  the  French  law  may  not  be  uninteresting. 
The  clauses  of  the  Code  Civil  which  bear  upon  the  point  are  the 
following  : — 

"1142.  Toute  obligation  de  faire  ou  de  ne  pas  faire  se  resout  en 
dommages  et  interets,  en  cas  d'inexe'cution  de  la  part  du  debiteur. 

"1143.  Neanmoins  le  creancier  a  le  droit  de  demanded  que  ce  qui 
aurait  ete  fait  par  contravention  h  l'engagement  soit  detruit ;  et  il  peut 
se  faire  autoriser  a  le  detruire  aux  depens  du  debiteur,  sans  prejudice 
des  dommages  et  interns,  s'il  y  a  lieu. 

"  1144.  Le  creancier  peut  aussi,  en  cas  d'inexecution,  etre  autorise  h 
faire  executer  lui-meme  l'obligation  aux  de'pens  du  debiteur." 

Through  the  kindness  of  Professor  Holland,  of  Oxford,  I  have  re- 
ceived the  following  note  explanatory  of  the  subject  from  M.  Renault, 
Advocate  and  Professor  of  Law  at  Paris  : — 

"  Le  debiteur  peut-il  etre  tenu  a  une  execution  en  nature  (specific 
performance),  ou  peut-il  e'tre  seulement  condamne  a  des  dommages- 
interets  ? 

"Les  principes  sont  poses  dans  les  articles  1142,  1143,  et  1144,  du 
Code  Civil.  Ces  trois  articles  doivent  e"tre  combines,  et  il  en  resulte  une 
doctrine  qui  peut  etre  resumed  de  la  maniere  suivante  :— 

"  La  formule  de  l'art.  1142  est  trop  generate  :  ce  n'est  pas  toute 
obligation  de  faire  ou  de  ne  pas  faire  qui  se  resout  necessairement  en 
dommages-interets,  c'est  celle  dont  l'execution  effective  est  impossible 
par  voie  de  contrainte,  parce  que  cette  execution  forcee  ne  pourrait  etre 
obtenue  sans  porter  atteinte  a  la  liberte  individuelle  du  debiteur,  sans 
exercer  une  pression  materielle  sur  sa  personne.  Ainsi  un  acteur  a 
promis  a  un  directeu,r  de  chanter  sur  son  theatre,  ou,  au  contraire,  de 
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ne  pas  parattre  sur  une  scene  rivale  ;  s'il  refase  de  tenir  ses  engage- 
ments, le  crSancier  ne  pourrait  obtenir  l'ex6cution  effective  sans  etre 
autoris6  a  exercer  sur  la  personne  de  son  debiteur  deB  violences 
physiques  pour-1'amener  de  force  sur  son  theatre,  ou  pour  l'ecarter  du 
theatre  rival.  Ces  violences,  cette  contrainte  physique  dont  les 
resultats  ne  pourraient  etre  que  fort  imparfaits,  sont  contraires  a 
l'esprit  et  au  texte  de  toute  notre  legislation,  et  c'est  dans  ces  cas-la 
que  l'obligation  se  resout  necessairement  en  dommages-interetB. 

"  Un  proprietaire  a  promis  a  son  voisin  d'abattre  des  arbres  qu'il  a 
sur  son  propre  terrain,  et  qui  font  obstacle  a  la  vue  de  ce  voisin.  Si, 
se  repentant  de  cette  promesse,  et  dispose'  a  faire  de  grands  sacrifices 
d'argent  pour  conserver  ses  arbres,  le  debiteur  refuse  d'executer  son 
obligation,  le  creancier  pourra  ne  pas  se  contenter  des  dommages- 
interets ;  il  obtiendra  I'antorisation  d'entrer  sur  le  fond  de  son  debiteur, 
et  de  faire  abattre  les  arbres. 

"  Pour  les  details,  voir  le  Repertoire  de  Dalloz,  33me  volume,  au 
mot  Obligation,  §  702  et  suivant.  Pothier,  Traite  des  Obligations, 
N°  146  et  suivant." 

It  is  curious  to  observe  the  contrast  presented  by  the  English  and 
French  laws  on  thiB  subject.  The  English  is  more  careful  of  the  ob- 
servance of  contracts  :  less  anxious  for  the  liberty  of  the  subject.  The 
French  law  is  more  careful  of  liberty  :  less  solicitous  of  the  performance 
of  obligations.  The  same  jealousy  for  the  liberty  of  the  subject  which 
limits  the  jurisdiction  in  France  was  urged  in  the  Common  Law  Courts 
against  specific  performance  in  Chancery.    (See  supra,  p.  10,  §  20.) 

E.  F. 
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ABANDONMENT 

of  contract,  446 — 7 
delay  amounting  to,  474 
evidence  of,  474 

And  see  Rescission,  Waiver. 

ABATEMENT 

mode  of  calculation  of,  539 
purchase-money,  from,  524,  535,  538 
purchaser's  right  to  enforce  contract  with,  533 
rent,  of,  448—9,  450,  539  n. 
And  see  Compensation. 

ABSTRACT  OF   TITLE 

condition  for  delivery  of,  596 

effect  of  non-delivery  of,  474,  595 

examination  of,  after  time  for  completion,  481 

inquiry  as  to  perfectness  of,  575 

perfect,  583  n. 

retaining,  without  making  objections,  567 

time  (q.v.)  for  delivery  of,  465 

verification  of,  584 

when  complete,  582,  583 

ACCEPTANCE 

acts,  by,  130,  137,  566  et  seq. 
agent,  by  letter  of,  226 

of  proposer,  communicated  to,  131 
ambiguous,  122 

communicated,  must  be,  126,  131 
conditional,  122,  123,  225  et  seq. 
constituting  contract,  121 
delay,  without,  126 
essentials  of,  121 
executing  transfer,  by,  629 
expression  of  hope,  with,  125 
formal  contract,  referring  to,  126,  225  et  seq, 
goods,  of,  253—4 
inclosure,  referring  to,  226 
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ACCEPTANCE— continued. 

indulgence,  granting,  126 
inferred  after  explicit  refusal,  129  n. 
institution  of  action,  by,  129 
marriage,  evidenced  by,  137 
name  of  purchaser,  of,  627,  628 
new  term,  introducing,  124 

what  is  not,  125,  126 
no  privity,  where,  93 
not  received,  131 
nugatory  variation,  with,  125 
parol,  129,  130 

PART   PERFORMANCE  (q.V.),  by,  137 

plain,  121 

posting  letter,  by,  131 

promise  or  representation  (q.v.),  by  acting  on,  131 
retractation  (q.v.)  before,  121 
subject  to  title  being  approved,  125,  225  n. 
terms  of  head-lease,  of,  160 
title  (q.v.),  of,  566 
unconditional,  123 
unequivocal,  122 

withdrawal  (q.v.)  before,  127,  128 
without  variance  from  offer,  123 
written,  129,  130 
And  see  Proposal. 

ACCIDENT, 

delay  arising  from,  595 

ACQUIESCENCE 

breach  of  covenant,  in,  476 

corporation,  by,  216 

notice  of  refusal  to  perform,  in,  477 

of  both  parties  in  non-completion,  568 

payments  and  possession  not  amounting  to,  479 

self-deception  of  buyer,  in,  307 

variance  from  prescribed  mode  of  renewal,  in,  184 

vendor's  proceedings  for  getting-in  estate,  in,  577 

ACKEAGE 

abatement  for  deficiency  of,  refused,  540 

proportioned  to,  539 
compensation  after  conveyance  for  deficiency  of,  544 

ACT  OF   GOD 

alternative  rendered  impossible  by,  439 — 41 
delay  arising  from,  596 
earthquake,  403  n. 
restoration  precluded  by,  320 

ACTION 

on  the  case,  9 
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ACTS   IN  CONTRAVENTION  OF  THE  CONTRACT 
conduct  inconsistent  with  condition  of  sale,  by,  425 
defence,  a,  419 

evidence  of  agreement  to  rescind,  419 
forfeiture,  which  would  have  worked,  419 
gross  and  wilful,  420,  422 

lease  (q.v.),  under  contract  for,  419  et  seq.     And  see  Covenant. 
notice  of  intention  to  resell,  425 
railway  company,  by,  425 
repair,  in  respect  of  covenants  to,  420 
small  breaches  of  good  faith,  in  cases  of,  425 
waste,  420 

ACTS   OF   OWNERSHIP 

acceptance  of  title  worked  by,  566 

affecting  vendor's  lien,  567 

before  knowledge  of  objection  to  title,  567 

not  stated  in  the  bill,  612 

payment  into  Court  (q.v.)  on  the  ground  of,  567,  611,  612 

receiver,  justifying  order  for,  567 

waiver  of  objections  worked  by,  566 

ACTOR, 

contract  by,  370,  371,  670 

ADMISSION 

against  himself,  by  plaintiff,  274 
date  of  lease,  as  to,  424 
death  of  party  after  making,  247 
evidence  not  required  after,  272 
executors,  by,  247 
mere,  of  contract,  239 
pleadings,  in,  246,  563,  564 
surviving  contractor,  by,  247 
title,  of,  563,  608 

ADOPTION 

of  contract  by  third  party,  143 

ADVOWSON, 

contract  for,  307,  534,  538 
injunction  in  relation  to  sale  of,  496 

AGENCY 

contracts  of,  42 

direct  evidence  of,  234 

fact,  a  question  of,  238 

inference  of,  234 

issue  to  try  question  of,  238 

not  proved,  108 

representation  (q.v.)  of,  234 
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AGENT 

act  of,  the  act  of  principal,  107 

appointment  of,  234,  283 

auctioneer  (q.v.),  Ill,  112,  235  et  seq. 

authority  of,  107,  234 

breach  of  duty  by,  179 

claiming  to  have  contracted  for  his  own  benefit,  108 

clerk  of,  237 

communication  of  acceptance  to,  131 

concealment  by,  295 

contract  purporting  to  be  signed  by,  234 

contracting  as  agent,  106 

principal,  106 
Crown,  for  the,  108 
delegation  of  authority  by,  237 
director,  109 
fraud  (q.v.)  by,  312,  313 
incapacity  (q.v.)  of,  to  perform  contract,  110 
interest  in  the  property,  claiming,  110 
married  woman,  professing  to  contract  for,  235 
misrepresentation  (q.v.)  by,  283,  285,  286 

to,  299 
mistake  by,  327  et  seq. 
nominee,  108 

not  necessarily  party,  where,  108 
personal  qualities  relied  on,  where,  107 
pledge  of  goods  by,  after  revocation  of  authority,  238  n. 
principal  sued  with,  108,  111 
without,  110 

promoter,  101 

proper  party,  where,  110 

question  whether  contractor  is,  where,  108 

ratification  (q.v.)  of  contract  of,  235 

revocation  of  authority  of,  by  death  of  principal,  238 
proved  by  parol,  238 

signature,  rendered  liable  by,  110 

solicitor  (q.v.),  237 

specific  performance,  where  sued  for,  110 

stakeholder  of  deposit,  111 

suing  as  principal,  86,  87 

at  Common  Law  without  principal,  109 
in  Chancery,  109 

telegraph  clerk,  237 

ultra  virbs  (q.v.),  where  there  is  a  question  of,  216 

unnamed  principal,  of,  108 

unassignable,  where  contract  is,  108 

Woods  and  Forests,  Commissioners  of,  108 

AGREEMENT.    See  Contract. 

ALTERNATIVE 

claims,  73,  616,  618 
contract,  376,  551 
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impossibility  of  one,  439  et  seq. 
relief,  44,  457,  458,  618 

AMALGAMATION 

companies,  its  effect  on  contracts  of,  96,  438 
contract  for,  368 

AMBIGUITY 

conditions  op  sale  (q.v.),  in,  508  et  seq. 

latent,  in  writing  used  for  rectification  of  deed,  341 

vendor's  statements,  in,  290 

ANCIENT  LAW 

as  to  contracts,  3 

ANNUITY 

arrears  of,  405 

consideration  (q.v.),  where  part  of,  197 

contract  for,  90,  144,  402,  466 

lives  to  be  named,  for,  144 

misdescription  of,  509 

parol  contract  for,  352 

reversion  sold  with,  198 

sale  of,  after  death  of  annuitant,  397 

APPEAL, 

County  Courts  (q.v.),  from,  487 
stay  of  execution  pending,  29  n. 

APPRENTICE, 

contract  to  teach,  85 

APPROPRIATION 
goods,  of,  147 
purchase-money,  of,  591,  596,  603,  604 

APPROVAL 

of  draft  not  a  contract,  225 

ARBITRATION 

Common  Law  Procedure  Act,  1854,  as  to,  661 
contracts  to  refer  to,  660 — 662 
inequitable  refusal  to  refer  to,  661 

ARBITRATOR 

award  in  excess  of  authority  of,  657 

death  of,  before  award,  661 

misconduct  of,  173,  659 

price  to  be  fixed  by,  153 

rent  referred  to,  1 73 

valuer,  distinguished  from,  152 

x  x  2 
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ARCHDEACON, 

jurisdiction  of,  over  contracts,  8 

AREA, 

compensation  (q.v.)  given  for  deficiency  of,  545 
not  given  „  „     546 

ARTICLES  OF  ASSOCIATION, 
how  far  a  contract,  120,  233 

ASSIGN 

cannot  by  notice  prevent  completion  with  his  assignor,  94 

enforcement  of  contract  by,  86,  92 

extent  of  rights  of,  94 

fraud  (q.v.),  of  contract  tainted  by,  313 

insolvency  of,  418 

notice  of  previous  contract,  with,  94 

recognised  as  tenant,  91 

ASSIGNEE 

bankruptcy  (q.v.),  in,  suing,  91 

time  allowed  to  procure  concurrence  of,  576 
insolvency,  in,  contract  for  lease  enforced  against,  95  n. 

ASSIGNMENT 

amalgamation  of  companies,  upon,  96 

contract,  of,  86  et  seq. 

exceptions  to  general  rule  as  to,  87 

EXPECTANCY  (q.V.),  of,  92 

family  arrangement,  where,  91 
general  rule  as  to,  86 
illegal,  87,  91 

misrepkesentation  (q.v.),  of  contract  affected  by,  299 
offer,  of,  93 

personal  contracts,  of,  87 — 91,  107 
pretended  rights  or  titles,  of,  91 

previous  personal  relation  between  contractors,  where,  89 
property,  of  the,  94 
provision  against,  where,  87 
waived,  91 
public  policy,  contrary  to,  87,  93 
right  at  the  time  undisputed,  of,  92 

to  bring  action,  of,  92 
satisfied  term,  of,  582 — 3 
set-off,  where  a,  89 
statutory  powers,  of,  93 
trustee  in  bankruptcy,  by,  92 

ASSIGNOR 

completion  of  contract  with,  94 
insolvent,  86,  418 
party,  when  a,  86 
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ASSISTANCE, 

writ  of,  505 

ASSYRIA, 

contracts  in  ancient,  3  n. 

ATTACHMENT, 

enforcement  of  order  by,  501 

AUCTION, 

improvident  sale  by,  177 

AUCTIONEER 

agent  of  purchaser  at  auction,  235 

authority  of,  236 

clerk  of,  how  far  purchaser's  agent,  237 

confirming,  contract  "  on  behalf  of  the  vendor  "  150 

co-plaintiff,  111 

declarations  by,  332 

defendant,  111 

deposit,  his  rights  and  liabilities  in  respect  of,  111    112   616 

entries  in  sale-book  by,  237,  240  ' 

interpleading,  111 

party,  when  made  a,  111,  112,  616 

purchase  in  private  from,  236 

solicitor  for  vendor,  112 

stakeholder,  112,  616 

substitute,  may  not  appoint,  237 

AUTHOR, 

contract  by,  to  complete  work,  85 

AWARD 

abandonment  of  a  term  of  the  submission,  after,  657 

alternative  directions,  giving,  439 

death  of  party  before,  657 

defective,  659 

exceeding  arbitrator's  authority,  657 — 659 

founded  on  improper  submission,  658 

hardship  in,  182 

ILLEGALITY  (q.V.)  of,  211 

not  binding  by  form  of  law,  657 
not  signed  by  valuers  together,  173 
partial  execution  of,  362 
price  to  be  determined  by,  591 

specific  performance  of,  when  decreed  by  the  Court  of  Chancery 
656,  657  J' 

uncertain,  659 

unreasonableness  of,  182,  211,  657,  658 
unsuccessful  proceedings  to  set  aside,  effect  of,  44,  425,  659 
valuation,  on  sale  at  a,  657 
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BAILIFF 

accountability  of,  598 

to  purchaser,  vendor  in  possession  is  not,  598 

BANKRUPT 

purchaser,  416 
vendor,  416 

BANKRUPTCY 

act  of,  a  bar  to  action  for  specific  performance,  416 

assignees  in,  suing,  91 

contract,  does  not  per  se  discharge,  417 

personal  contracts,  its  effect  on,  87,  88 

trustee  in,  assignment  by,  92 

covenants  by,  416,  417 
disclaimer  by,  417 
enforcement  of  contract  by,  416 
specific  performance  against,  97,  417 

BANKRUPTCY  ACT,  1869, 
disclaimer  under,  417 

BIDDINGS,  174,  175 

opening,  398,  399 
And  see  Puffer. 

BILL  OF  LADING, 

stipulation  as  to  leakage  and  breakage  in,  594 

BILL  OF  SALE, 

transfer  of  ship  (q.v.)  by,  643 — 647 

BOND 

alternative  conditions,  containing,  440 

ante-nuptial,  18 

contract  contained  in  condition  of,  55 

evidenced  by,  54,  55 

to  give,  362 
marriage  articles  by,  58  n. 
relief  from  penalty  of,  436 
to  refer  to  arbitration,  660 
And  see  Penalty. 

BREACH 

covenant  (q.v.),  of,  36,  420,  422  el  seq. 
duty,  of,  179 
good  faith,  of,  425 

BREACH  OF  TRUST 

assignees  in  bankruptcy,  by,  180 
contract  necessitating,  not  enforced,  177 
objections  for,  precluded  by  conditions  of  sale,  179 
setting  aside  contract  for,  180 
trustees  for  sale,  by,  177 
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BUILDING  CONTRACT 

anciently  enforced,  31,  36 
damages  unascertainable,  where,  39 
defined  work  to  be  done,  where,  38 
divisible,  360 

house  to  be  built  and  leased,  concerning,  37,  144 
inability  of  Court  to  enforce,  37 
Lord  Cairns'  Act,  since,  38 
market-house,  for  erection  of,  39 
plaintiff's  interest  in,  material,  38 
possession  obtained,  where,  39 
savouring  of  the  realty,  31 
Scotland,  in,  38 
uncertainty  of,  37 
where  Court  will  enforce,  38 
And  see  Railway,  Siding. 

BURDEN  OF  PROOF,  119,  128,  412.     See  Onus. 

BUSINESS, 

covenant  not  to  carry  on,  56 


CALLS 

indemnity  against,  620,  621 
made  before  contract,  631 


CANAL, 

covenant  to  repair,  40 


CANON  LAW, 

obligation  of  actual  performance  recognised  by,  8 

CAPACITY 

acquired  after  contract,  432 
to  contract,  113  et  seq.,  648,  649 

perform  contract,  431 

And  see  Incapacity,  Incapacity  to  contract. 

CERTAINTY 

amount  of,  what  required,  162 
boundaries,  by  ascertainment  of,  147 
essential  in  contracts,  142 
fraud  (q.v.),  less  required  in  cases  of,  166 
indefinite  words,  in  cases  of,  163 
reasonable,  162 

user  and  course  of  dealing,  given  by,  163 
And  see  Uncertainty, 
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CERTIFICATE 

against  the  title,  but  defect  cured,  580 

should  state  the  defects,  579 
application  to  discharge  or  vary,  579—581 
defect  discovered  before  signing  of,  578 
form  of,  upon  inquiry  as  to  title,  578,  579 
in  favour  of  title,  579 
objecting  to,  before  signature,  578  n. 
purchase  under  the  Court,  of,  398 
reference-back  of,  579,  580 
result  of  inquiry  as  to  title,  of,  578 
sale,  of,  607 

CESTUI  QUE  TRUST, 

contracts  injurious  to,  not  enforced,  178 
real  estate  devised  in  trust,  of,  82  n. 
And  see  Parties. 

CHAMPERTY, 

contract  unenforceable  on  ground  of,  212 
doctrine  of,  92 

CHARIOT, 

contract  to  supply,  88,  460 

CHARITABLE  CORPORATION, 
contract  by,  432 

CHARONDAS, 

principle  of,  4 

CHARTER-PARTY 

effect  of  exception  in,  as  to  pirates,  594 
negative  term  implied  in,  37 1,  372 
specific  performance  of,  enforced,  28  n. 

CHATTELS 

connected  with  enjoyment  of  estate,  31 
convenient,  31 
delivery  of,  4,  6,  1 1 

part  of  contract,  28  n. 
disclosure  of  latent  defect  in,  304 
execution  for  return  of,  6 

of  judgment  for  delivery-up  of,  stay  of,  29  n. 
essential,  31 

generally  Court  refuses  to  interfere  in  respect  of,  27 
implication  of  existence  of,  397 
improper  dealings  by  agent  with,  32 
instalments,  delivery  of,  and  payment  for,  by,  32 
not  in  possession  of  vendor,  sale  of,  434 
peculiar  value,  of,  30 
pretium  affectionis,  having,  28 
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price  agreed  on,  where,  30 
specific,  29 

trust  constituted,  where,  32 
unique,  28 

CHAUCER, 

contracts  mentioned  by,  8 

CHOSE  IN  ACTION, 

contract  to  assign,  16 

CICERO, 

concealment,  on,  306 

CIVIL  LAW, 

alternatives,  as  to,  441  n. 

COAL, 

contract  for  supply  of,  467 

COLLATERAL  CONTRACT,  248,  249 

default  b?  plaintiff  in  respect  of,  411 

COLLIERY,  37,  468,  477,  560.     See  Mines. 

COLONIES, 

land  in  the,  47  n. 

COMMON  IGNORANCE,  634 

COMMON  LAW 

agent  suing  in  his  own  name  at,  109 

defect  of  justice  arising  from,  21 

its  approaches  to  specific  performance  (q.v.),  4 

Parliamentary  contract  not  enforced  at,  50 

penalty  and  liquidated  damages,  difference  between,  at,  55 

performance  not  enforced  by,  3 

pretended  title,  transaction  as  to,  void  by,  92 

purcbaser's  liability  to  indemnify  vendor  of  shares  recognised  at, 

621 
remedy,  15 

adequate,  22  et  seq. 

inadequate,  20 

less  beneficial,  21 

personal  responsibility  of  defendant,  dependent  on,  21 

want  of  exactitude  in,  22 
reversioner  suing  at,  69 
special  damage  to  be  shown  at,  69 
stranger  to  contract  cannot  sue  at,  77 
suing  in  Equity  after  proceeding  at,  43 
supplemented  by  equitable  jurisdiction,  21 
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COMMON  LAW  PROCEDURE  ACT,  1854, 
arbitration,  as  to,  661,  662 
delivery  of  chattel,  as  to,  6 
injunctions,  as  to,  498 
mandamus  under,  5 
valuers  do  not  come  under,  152 

COMPANY 

action  by,  against  person  taking  shares,  27 

amalgamation  of,  96 

bond  fide  sale  of  land  to,  217 

contract  to  form,  36  n.,  361 

intra  vires  and  beneficial  to,  101 
delegation  of  powers  by,  93 
directors  of,  where  liable  on  contracts,  109 
disclosure  of  material  circumstances  by,  304 
expiration  of  statutory  powers  of,  182,  203 
fraud  (q.v.)  by,  286 
fraudulent  misconduct  of,  460,  461 
liability  of,  on  contracts,  109 

Lord  Cottenham's  doctrine  as  to,  criticised,  103 — 105 
member  of,  contract  to  become,  36 

MISREPRESENTATION  (q.V.)  by,  286 

projectors'  place,  not  a  body  succeeding  to,  103 
promoters'  contracts,  taking  benefit  of,  100 

recognised  by,  100,  101 
ultra  vires,  102,  103 

warranted  by  terms  of  incorporation  of,  100, 
102,  103 
purchase  of  superfluous  land  by,  217 

winding-up  of,  before  completion  of  contract  to  purchase  shares, 
403,  629,  634 
And  see  Corporation,  Railway,  Ultra  virss. 

COMPANIES  ACT,  1862,  278. 

application  to  rectify  register  under,  488,  489 
transfers  after  winding-up,  as  to,  635 

COMPANIES  ACT,  1867,  279,  306 

COMPANIES  CLAUSES  CONSOLIDATION  ACT,  1845,  277,  278 

COMPENSATION 

abatement  from  purchase-money,  by,  524,  535,  538 

rent,  by,  539  n. 
acreage,  for  deficiency  in,  526,  540,  544 
advowson,  on  purchase  of,  380  n. 
apprehended  nuisance,  for,  520,  521 
bond  fide  mistake,  in  case  of,  540 
calculating,  mode  of,  539 

where  no  data  for,  529,  530,  539,  547,  548 
case  for,  should  be  pleaded,  518 
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COMPENSATION— continued. 

charges  for  portions,  in  respect  of,  541 
completion,  claimed  before,  541,  542 

right  to,  after,  542 
condition  for, 

considerable  deficiency  of  area,  in  case  of,  545,  546 

construction  of,  544,  546 

enforced   notwithstanding   execution  of  conveyance, 

543,  544  n. 
material  misdescription,  where  there  is,  527,  528 
purchaser's  rights,  its  effect  on,  542,  543 
rescission  notwithstanding,  527 
right  of  way  not  within,  529 
suggested  mode  of  framing,  544 
usually  extends  vendor's  rights,  526 
vendor  suing  must  bring  the  defect  within,  527 
copyhold  lot  nearly  equivalent  to  freehold,  in  respect  of,  530 
Counsel's  opinion,  where  completion  dependent  on,  547 
customary  right  of  renewal,  for,  456,  457 
damages  (q.v.)  a  species  of,  548 

distinguished  from,  549 
given  as,  534 
delay  (q.v.)  in  payment  of  purchase-money,  for,  466 
needed  for  ejectment,  for,  532 

DETERIORATION  (q.V.),  for,  542 

difference  between  positions  of  vendor  and  purchaser  as  to,  517 

dry-rot,  for  representation  as  to,  525 

house  without  wharf,  for,  520 

impossibility  of  exact  performance,  in  cases  of,  413 

incumbrances,  for,  521,  524 

indemnity  (q.v.)  a  species  of,  522 

innocent  misstatement  or  mistake,  for,  544,  545 

investigation  of  title,  for  defect  appearing  on,  518 

knowledge  of  the  state  of  the  title,  where  purchaser  had,  536, 537,538 

large    part   of  property   incapable    of    being   conveyed,    where, 

534  et  seq. 
latent  defect,  for,  525 
liability  of  jetty  to  be  removed,  for,  520 
limitations  of  the  principle  of,  537  et  seq. 
Lord  Erskine  on  the  principle  of,  519 
Lord  Thurlow  on  „  519 

manorial  fines,  for,  547 

material  part  wanting  (and  vendor  plaintiff),  where,  519,  520 
means  ofdiscovering  error  before  completion,  notwithstanding,  544  n. 
misrepresentation  (q-v.),  where  vendor  has  made,  523,  531,  532 
mistake  (q.v.),  for,  325,  52H 
moiety,  where  vendors  entitled  only  to  a,  535 
occupier,  upon  purchase  by,  526 
origin  of  the  right  to,  517 
ornamental  timber,  on  cutting  of,  529 
outstanding  lease  for  life,  for,  539  n. 
over-statement  of  profits,  in  respect  of,  524 
partial  interest  only,  where  vendor  has,  206,  517 
patent  defect,  in  cases  of,  524 
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COMPENSATION— continued. 

payment  of  fixed  sum,  by,  58 

purchaser  insisting  on  the  contract,  in  cases  of,  532 — 548 
may  generally  enforce  contract  with,  532  et  seq. 
Queen  Anne's  Bounty,  for  charge  in  favour  of,  307,  380  n,  538 
quit  rents,  for,  524 
reasonably  estimable,  525,  540 
rescission  (q.v.),  where  vendor  has  power  of,  546 
reservations  and  conditions  in  Crown  grant,  for,  539 
right  of  digging  coals,  for,  540 

fetching  water,  for,  529 

sporting,  for,  526 
right  to,  abrogated  by  another  term  of  the  contract,  547 

lost  by  vendor's  conduct,  523 
rights  materially  affecting  enjoyment,  in  cases  of,  528,  529 
road,  for  non-construction  of,  187 
severance,  for,  429 

slip  of  ground  between  residence  and  high  road,  for,  520 
stone  subtracted  from  quarry,  for,  542 
supplemental  bill,  obtained  by,  542 
taxes  under  local  public  Act,  in  respect  of,  524 
tenant  for  life,  in  cases  of  contracts  by,  533,  537,  538 
tenant  in  remainder,  on  contract  by,  534 
tenure,  for  difference  of,  521,  527,  528 
third  persons,  where  partial  alienation  would  prejudice,  537 
timber,  on  sale  of,  529 
tithe,  for,  521,  524,  541,  549 
underlease  sold  as  lease,  where,  528,  530 
unessential  defects,  in  cases  of,  523 — 526 
unimportant  misstatement,  in  cases  of,  547 
unjust  or  unfair,  540 

Vendor  and  Purchaser  Act,  1874,  as  to  claims  for,  486 
vendor  insisting  on  the  contract,  in-  cases  of,  518 — 532 
waiver  of  defect,  in  cases  of,  526 
water,  for  loss  of,  410 
wife's  interest,  for,  435,  535,  536,  537 
within  what  limit  of  time  it  must  be  claimed,  541,  542 

COMPLETENESS 

ascertained  at  commencement  of  action,  143 
ascertainment  of  term,  effected  by,  144 
insufficient,  instances  of,  157 
material  terms,  as  to,  156 

SUBJECT-MATTER  (q.V.),  as  to,   145 

And  see  Incompleteness. 


COMPLETION 

claim  for  compensation  (q.v.)  after,  542,  543,  544 

before,  541 
equitable  estate  absolutely  vested  upon,  585 
expiration  of  Company's  powers  before,  182 
interest  and  rents  interchanged  from  time  for,  589 
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means  of  discovei-ing  error  before,  544  n. 

no  time  fixed  for,  589,  607 

removal  of  interchange  of  properties  from  time  fixed  for,  589,  590 

title  (q.v.),  of,  576,  577 

COMPKOMISE 

attachment  to  enforce,  43 
Counsel,  made  by,  653 
fairness  (q.v.)  of,  169 
good  consideration,  a,  652 
infant  and  adult,  between,  653  n. 

jurisdiction  of  the  Court  of  Chancery  as  to  enforcing,  652,  654 
High  Court  „  „  654, 655 

married  woman,  by,  649 

proceedings  in  another  Court,  relating  to,  652 
specific  enforcement  of,  16,  652 — 655 
stay  of  proceedings  after,  655 
uncertainty,  rendered  fair  by,  169,  652 

CONCEALMENT 

agent,  by,  295 
industrious,  308,  309 
rescission  (q.v.),  a  ground  for,  302 
right  of  way,  of,  295 
sale  with  all  faults,  in  cases  of,  309 
wrongful  taking  of  coal,  of,  308 
And  see  Fraud. 

CONDITION 

bond  (q.v.),  of,  54,  55.     And  see  Penal  Sum. 
construction  of,  as  to  rights  of  water  and  easements,  510  n. 
contract  rendered  absolute  by  performance  of,  400,  427 
implied,  for  delivery-up  of  deeds,  159 

excusal  of  non-performance,  430 

good  title,  159 
non-performance  of,  a  defence,  427 
time  (q.v.),  as  to,  a  mutual  stipulation,  462  n. 
public-house  licence,  as  to,  427 
waiver  of,  368,  429 

CONDITIONAL  CONTKACT,  151,  204,  400,  4127 — 9. 
implication,  by,  428 
no  action  on,  431 
personal  services,  for,  430 
railway  company,  by,  428,  429,  438 
warehouse,  to  take  lease  of,  401 

CONDITIONS  OF  SALE 

abstract,  for  delivery  of,  596 

admeasurements,  as  to  correctness  of,  545,  546 

ambiguous,  508,  509 

assumption,  requiring  purchaser  to  make,  513,  514,  559 
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CONDITIONS  OF  SALE— continued, 
cestuis  que  trust,  injurious  to,  178 
compensation  (q.v.),  for,  512,  517,  526  el  seq. 
concealing  difficulties,  512,  513 
conduct  inconsistent  with,  425 
constitute  part  of  the  contract,  506 
deficiency  on  re-sale,  for  recovery  of,  55 
delivery  of  objections,  as  to,  512 
discharge  of  purchaser  for  obscurity  of,  507 
deposit,  for  forfeiture  of,  55,  614  n.,  617  ri. 

repayment  of,  617 
fee-farm  rent,  of,  559 
fraud  (q.v.)  in,  512 
good  faith  required  in,  512 
immediate  possession,  for,  425 

inability  of  vendor  to  give  a  good  title,  in  case  of,  511 
interest,  as  to,  592  et  seq.,  603 
lessor's  title,  as  to,  569 
letters,  referring  to,  241 
life-annuity,  as  to,  509 
misleading,  513 — 15,  560 
misrepresentation  (q.v.),  in  cases  of,  512 
outgoings,  as  to,  511,  598 
possession  under  lease,  as  to  effect  of,  510 
precluding  inquiry  as  to  title,  506  n.,  509,  560 

objection  to  the  Court's  jurisdiction  to  order  sale,  515 
principles  on  which  the  Court  construes,  506  et  seq.,  526,  544,  594, 

603,604 
read  in  connection  with  one  another,  546 
reasonable  clearness  required  in,  507 
reference  in  auctioneer's  entry  to,  240 
rents,  as  to,  592 

rents  and  profits,  as  to  receipt  of,  511 
restraint  of  purchaser's  legal  right,  in,  506 
restrictive  stipulation  in,  559,  575 
right  to  rescind,  giving,  453 — 457,  512,  513 

limited   by   condition   for  compensation, 
456,  545,  546 

where  vendor  shows  no  title,  455,  555 
Sale  of  Land  by  Auction  Act,  1867,  as  to,  312 
sales  by  the  Court,  in,  514,  515 
specified  deeds,  as  to  giving  up,  512 
stating  facts,  514,  515 
superfluous  land,  of,  559 
tenures,  as  to  mingling  of,  381  n. 
time  (q.v.),  as  to,  465,  467  n.,  469 
title  (q.v.)  in  accordance  with,  562 
verification  of  abstract,  as  to,  511,  512 
wording  of  conveyance,  as  to,  516 

CONDUCT, 

equity  derived  from,  80 
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CONSENT 

essential  to  a  contract  in  Equity,  324 

mortgagee's  failure  to  obtain,  183 

nature  of  proper,  174  n. 

refusal  of,  no  defence  to  purchaser,  186 

third  party,  of,  434 

wife,  of,  434 

CONSIDERATION 
absence  of,  397 
additional,  proof  of,  352 
ascertainment  of  amount  of,  156 
contingent  interest,  for  charge  on,  639 
contract  without,  42 
failure  of,  321,  324,  396  et  seq. 

by  destruction  of  subject-matter,  397,  400 
by  plaintiffs  non-performance,  413 
fair,  contract  to  give  a,  156 
future  act,  361 
inadequacy  of,  190  et  seq.,  402 

annuity  transaction,  in,  194,  197 

auction,  on  sale  by,  194 

burden  of  proof  of,  198,  200 

combined  with  fraud,  or  circumstances  of  oppres- 
sion or  ignorance,  191 

evidence  of  fraud,  192,  194 

former  doctrine  as  to,  193 

habdship  (q.v.)  only,  195 

how  it  may  appear  in  the  contract,  190 

mere,  193 

reversionary  interest  (q.v.),  in  sale  of,  197  et  seq. 

Roman  Law,  in,  196 

setting  aside  contracts,  as  a  ground  for,  192 

showing  transaction  to  have  been  a  gift,  192 

valuer,  where  price  referred  to,  197 

when  to  be  judged  of,  196,  197 
legal,  42 

marriage  settlements,  in,  43 
separation,  in  contracts  for,  649,  650 

CONSTRUCTION 

condition  as  to  rights  of  water  and  easements,  of,  510  n. 
"  covenant,"  of,  510  n. 

CONTEMPT,  501 

CONTINGENT  INTEREST, 
conveyance  of,  637 
non-enforcement  of  contract  relating  to,  639 

CONTINUOUS  ACTS, 

performance  of,  33,  37 
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CONTRACT 

abandonment  of,  446,  447,  474 

absolute,  400,  427 

adoption  of,  143 

agency,  of,  42 

agent  (q.v.),  by,  106 — 112 

alternative,  376,  439  et  seq.,  551 

amalgamation,  for,  368 

annuity,  for,  90,  144 

approval  of  draft  not  a,  225 

articles  of  association  constituting,  120 

assignment  of,  86  et  seq. 

benefit  of,  had  in  specie,  39 

breach  of  TEU3T  (q.v.)  or  of  prior  contract,  involving,  177 

building  (q.v.),  31,  144 

business,  not  to  carry  on,  55 

CERTAINTY  (q.v.)  of,  142  et  seq. 

completeness  (q.v.)  of,  142  et  seq. 

charitable  purposes,  for,  43 

chattels  (q.v.),  for  sale  and  delivery  of,  6,  27  et  seq. 

Chaucer's  mention  of,  8 

chose  in  action,  to  assign,  16 

collateral,  248,  249,  411 

Common  Law,  how  regarded  at,  15 

company  (q.v.),  of,  109,  214  et  seq.,  277  et  seq. 

concluded,  119,  224 

conditional,  400 

consideration,  where  no,  42 

contemporaneous,  300 

contingencies,  involving,  170  et  seq.,  427 

continuous  acts,  involving,  33,  37 

cross,  360 

debt,  to  purchase,  18 

deed,  contemplating,  362,  363 

definitions  of,  1 

discrepant  with  itself,  164 

divisible  or  not,  357  et  seq. 

donee  of  power,  by,  68 

effect  of,  585    ' 

elements  of,  classified,  158,  n. 

Equity,  how  regarded  in,  15,  518 

essentials  of,  142 

events  prior  to,  396 — 399 

subsequent  to,  399 — 405 
existence  of,  119 

expectancy  (q.v.),  relating  to,  636  et  seq. 
expectation  of,  119 
fairness  (q.v.)  of,  168  et  seq. 
foreign,  46 

foreign  government,  by,  45 
future  acts,  depending  on,  367 

stipulating;  for,  362,  363 
future  day,  to  convey  on,  433 
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general  terms,  framed  in,  156 
goodwill  (q.v.),  respecting,  34 
guide-book,  to  edit,  323 
HABDSHIP  (q.v.)  of,  175,  181  et  seq. 
HIEING  AND   SERVICE  (q.V.),  of,  40 

husband  and  wife  (q.v.),  between,  116 

ILLEGALITY  (q.v.)  of,  209—213,  401 

immovable  property,  relating  to,  46 

implied  terms  of,  158  et  seq. 

indemnify,  to,  351 

instalments,  to  be  performed  by,  32 

instructions  for  a  settlement,  120 

Judge's  order,  120 

lease  (q.v.),  to  accept,  38,  95  n. 

lunatic,  of,  117 

marine  insurance,  for,  304 

MARRIED   WOMAN  (q. v.),  of,  113 — 117 

material  terms  of,  156 
music-hall,  to  let,  430 

MUTUALITY  (q.V.)  of,  200—208 

non-conclusion  of,  119  et  seq. 
obligations  arising  from,  2,  587 

of  the  parties  to,  586 
option,  giving,  61 
parliamentary,  50 

pabtneeship  (q.v.),  for,  35,  640,  641 
paet-peefoemance  (q.v.)  of,  252  et  seq. 
passing  of  the  property  in  subject-matter  of,  585 
payment  of  money,  for,  6 

>-  satisfied  by,  24 

PENAL  5VMi(q.v.),  with,  52 
personal,  85,  87,  88,  90,  91,  107 
personal  services,   for,   40 — 42,   361,   430.      See    Hieing   and 

Seevioe. 
philanthropy,  for  purposes  of,  43 
piecemeal  execution,  providing  for,  360,  364 
pleasure,  for  purposes  of,  43 
pollicitatio  distinguished  from,  121,  n. 
positive,  430,  431 
posting,  perfected  by,  131 
premium,  to  reduce,  33 
privity  of,  47 

promoters,  by,  98  et  seq.    And  see  Company. 
public  policy,  against,  87,  93 

eailway  (q.v.),  to  make,  23,  165,  203.     And  see  Works. 
reasonableness  of,  181 
recital  evidencing,  120 
registered  land  or  charge,  relating  to,  76 
renewal,  for,  158 
renew  perpetually,  to,  61 
repairing,  37,  38,  40.     See  Building  Conteact. 
repeesentation  (q.v.),  by,  133  et  seq. 

J  ¥ 
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EESCISSION  (q.v.)  of,  444  et  seq. 

reversion,  for  sale  of,  197 — 200.     See  Reversionary  Interest. 

revocable,  35,  36 

roads,  to  make,  1 63 

savouring  of  the  realty,  31 

scientific  pursuits,  for  purposes-of,  43 

several  documents,  contained  in,  239  n. 

shares  (q.v.),  for,  20,  620  et  seq. 

ship  (q.v.),  for  sale  of,  643—647 

signature  (q.v.)  of,  229  et  seq. 

specific  chattel,  for  delivery  of,  29 

spes  succession^,  concerning,  16 

stock  (q.v.),  for  purchase  or  transfer  of,  19,  25,  26 

Stock  Exchange  (q.v.),  made  on  the,  621  et  seq. 

tenancy,  for,  23 

tenant  in  tail,  by,  68 

third  person's  decision,  referring  to,  158 

timber  trees,  for  purchase  of,  18 

to  contract,  158,  626 

vherrvmce  fidei,  303 

ULTRA    VIRES  (q.V.),  102,   103 

unbusinesslike,  179 

uncertainty  (q.v.)  of,  147,  161  et  seq. 

undated,  161 

underlease,  for,  159 

undertaking,  in  nature  of,  204 

unfairness  (q.v.)  of,  168  et  seq. 

unilateral,  204,  475 

unregistered,  95 

utmost  endeavours,  to  use,  437 

voluntary,  42 

•way-leave,  to  grant,  24 

will,  to  make,  96 

working  mines  or  quarries,  for,  37 

CONTRAVENTION    OF  CONTRACT,    ACTS    IN,  419   et  seq.    See 
Acts  in  Contravention  of  the  Contract. 

CONVEY, 

effect  of  direction  to,  64,  65,  579,  n. 

CONVEYANCE, 

legal  estate  passes  by,  585 

questions  of,  581 — 583 

vendor's  obligation  to  execute  and  procure  execution  of,  686 

COPYHOLD 

cannot  generally  be  forced  on  purchaser  of  freehold  (and  vice 

vend),  380,  381,  n.,  527,  528,  n. 
compensation  for,  530,  531 
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CORPORATION 

common  seal,  absence  of,  when  not  a  defence  to,  280 

must  generally  contract  under,  277 
Companies  Act,  1867,  as  to  contracts  by,  279 
Companies  Clauses  Act,  1845,  as  to  contracts  by,  278 
ecclesiastical,  covenant  for  renewal  by,  437 
e very-day  contracts  of,  277 
formalities  requisite  in  contracts  by,  277 
hardship  (q.v.)  on  individual  members  of,  186 
irregularity  in  contract  by,  218 
omission  of  formalities  in  contract  by,  218 
part- performance  (q.v.)  of  invalid  contracts  of,  255 
power  of,  to  contract,  214 
primd  facie  bound  by  contract  under  seal,  214 

validity  of  contracts  of,  214 
ratification  (q.v.)  by,  216 
trading,  contracts  of,  277 
ultra  vires  (q.v.),  contracting,  214  et  seq. 
And  see  Company. 

COSTS 

application  to  rectify  register,  of,  488 — 9 

contract  respecting,  638,  650 

County  Court,  where  action  within  jurisdiction  of,  487 

inquiry  as  to  damages,  of,  555,  n. 

issue  to  ascertain  damages,  of,  599 

laches,  in  case  of,  478 

Land  Transfer  Act,  1875,  under,  488 

lien  on  estate  for,  581,  616 

purchaser's  objections  overruled,  where,  581 

reference  of  title  prevented  by  purchaser,  where,  581 

representative  of  deceased  vendor,  of,  82  n.,  83  n. 

rescission  for  default  after  judgment,  upon,  501 

small  breaches  of  good  faith  may  affect,  426 

title  assured  by  payment  of,  393,  394 

too  doubtful  to  force  on  purchaser,  where,  579 
up  to  time  of  first  showing  a  good  title,  581 

COUNTERCLAIM,  75,  485,  616 

COUNTY  COURT  ACTS,  1865  and  1867,  487 

COUNTY  COURT  RULES,  1875  and  1876,  487 

COUNTY  COURTS 

appeal  from,  487 

concurrent  jurisdiction  of  High  Court  in  cases  cognisable  by,  487 

jurisdiction  of,  in  specific  performance,  487,  488 

transfer  of  actions  to  and  from,  487 

COVENANT 

breach  of,  frequent,  33 

"  involving  merely  nominal  damages,  422 

it2 
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COVENANT— continued. 

breach  of,  landlord  defendant  objecting  on  ground  of,  423 

trifling,  422 

under  contract  for  lease,  36,  420,  422  et  seq. 

waived,  422 

wilful,  422 
canal,  to  repair,  40 
construction  of  the  word,  510 
deeds,  to  produce,  431 
farming  lease,  in,  33,  56,  365 
further  assurance,  for,  412,  431 
indemnify,  to,  412,  666,  667 
injunction  (q.v.)  to  restrain  breach  of,  364  et  seq. 
liquidated  damages,  protected  by  provision  for,  57 
mines,  to  work,  423 
mutual,  as  to  building,  57 
notice  of,  96 

oppressive  to  lessee  of  mines,  189 
possible  liability  under,  522 
primd  facie  right  to  enforce,  365 
real,  7 

renew,  to,  19,  204,  421,  423 
repair,  to,  420,  422 

to  leave  buildings  in,  189 
restrictive,  422 
reversioner  enforcing,  69 
right  of  pre-emption,  to  give,  94  n. 
separation  deed,  in,  422 
settle  lands,  to,  364,  636 
three  classes  of,  53  n. 
trustees,  by,  416,  417 

ULTRA    VIRES  (q.V.),  178 

usual,  156  n.,  380  n. 
variation  of,  335 
writ  of,  7 

CREDITORS, 

deceased  vendor's  contract  enforced  by,  83 

GY  PEES  EXECUTION 

compensation  (q.v.),  in  enforcing  contract  with,  537 

illegality  created  by  statute,  in  cases  of,  401 

incapacity  of  defendant  to  perform  contract  literally,  in  cases  of, 

435 
subsequent  legislation,  where  contract  partly  invalidated  by,  437 
utmost  endeavours,  of  contract  to  use,  437 


DAMAGES 

act  of  part-performance  answerable  in,  40 
addition  to  specific  performance,  in,  550,  552- — 554 
bringing  suit  to  hearing  fbr?  553 
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DAMAGES— continued. 

building  contract,  for  breach  of,  144 
chattels,  a  sufficient  remedy  in  respect  of,  27 
compensation  (q.v.),  a  species  of,  548 

distinguished  from,  549 
condition,  for  non-performance  of,  368 
contrasted  with  specific  performance,  2,  6 
delay  in  performance,  for,  553 
deterioration,  given  by  means  of  inquiry  as  to,  549 
elected  alternative,  for  non-performance  of,  443 
evidence  as  to  amount  of,  555 
French  law  as  to,  669 
inexactness  of  measure  of,  22 
inquiry  as  to,  554,  555 
jurisdiction  of  the  Court  of  Chancery  in  respect  of,  549,  550 

High  Court  „  552 

liquidated,  55 — 57.     See  Penal  Sum. 
Lord  Cairns'  Act  (q.v.),  under,  368,  550 — 553 
loss  of  profits,  for,  553 
mistake  of  defendant,  where  specific  performance  is  refused  for, 

555 
no  case  for  specific  performance,  where,  552 
non-building,  for,  554 
no  title,  where  vendor  shows,  455,  554 
part-payment  and  outlay  by  purchaser,  in  case  of,  551 
positive  contract,  for  non-performance  of,  431 
quantum  damnificatm,  ascertained  by  issue  of,  549  n. 
railway  cases,  in,  39 

remedy  by,  unavailable  from  form  of  contract,  18 
specific  performance  impossible,  where,  550,  551 
station,  for  non-erection  of,  554 
stay  of  proceedings,  upon,  501,  502 
subsequent  to  decree,  551 

substitution  for  specific  performance,  in,  550,  552 — 554 
trial,  assessed  at  the,  555 
utility  of  the  jurisdiction  in,  553 
vendor  of  land,  an  incomplete  remedy  to,  24 


DEATH 

admission  in  pleadings,  after,  247 

author,  of,  85 

contract  enforced  notwithstanding,  82 

rendered  impossible  by,  18 
personal  contracts,  in  cases  of,  85 
principal,  of,  238 
proposed  lessee,  of,  85 
purchaser,  of,  84 
revivor  after,  84 

tenant  in  tail  in  common,  of,  435 
vendor,  of,  82 
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DEBT 

contract  to  purchase,  18 

sale  of  proved,  contract  for,  22 

DEBTORS  ACT,  1869, 

defendant  about  to  quit  England,  as  to,  499 

DECEIT, 

action  for,  282,  284,  285,  288,  301,  308,  322 
aggressive,  309 
And  see  Fraud,  Miseepeesentation. 

DECEPTION 

as  to  the  person  contracted  with,  90 

DECLARATION 

indemnity,  of  liability  to  perform  covenant  of,  667 
purchaser's  lien,  of,  618 
vendor's  lien,  of,  503 

DEED 

accidental  destruction  of,  159 

antedating,  424 

contract  contemplating  execution  of,  362,  363 

to  execute,  641 
decreeing  execution  of,  641 
delivery-up  of,  159,  418,  432,  512 
fraudulent  misdating  of,  424  n. 
loss  of,  418 

not  in  proposed  covenantor's  power,  432 
production  of,  431 

secondary  evidence  of  execution  of,  418  n. 
verification  of,  584 
And  see  Title  Deeds. 

DEFAULT  OF  PLAINTIFF,  406—418 

ACTS  IN  CONTRAVENTION  OP  THE  CONTRACT  (q.V.),  by,  419  et  Seq. 

collateral  contract,  in  respect  of,  411 
excused,  412 

independent  covenant,  in  respect  of,  412 
And  see  Performance. 

DEFECT  IN  SUBJECT-MATTER 

easements,  consisting  in  existence  of,  379 

essential,  738,  382 

latent,  obligation  to  disclose,  304,  378,  379 

liability,  consisting  in  existence  of,  380 

minute  examination  of,  not  demanded,  379 

patent,  296,  378,  379,  525 

question  of  title  not  a,  378 
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DEFECT  IN  SUBJECT-MATTER— continued, 
sale  with  all  faults,  in  cases  of,  381 
uncertain  description,  in  cases  of,  381 
unessential,  382 
unknown  at  time  of  contract  to  both  parties,  380 

DELAY 

abandonment,  amounting  to,  474 
acceptance  must  be  without,  126 

of  title,  in  regard  to,  475 
accidental,  595 
act  of  God,  arising  from,  596 
action,  in  instituting,  474,  477,  478 

prosecuting,  474 
constituting  laches,  474  et  seq. 
damages  for,  553 

death  of  vendor,  arising  from,  596 
defendant,  attributable  to,  479 
"  from  whatever  cause,"  592  et  seq.,  603 
interlocutory  injunction,  as  an  objection  to  grant  of,  493 
interest,  not  exempting  purchaser  from  payment  of,  595 
lessor  of  wine-vaults,  of,  479 
liability  or  loss,  involving,  469 
mine,  in  contract  for  lease  of,  476,  477 
negotiation,  pending,  478 
notice  limiting  time  (q.v.),  after,  471 

of  refusal  to  perform,  after,  477 
performance,  in,  474 

possession,  where  plaintiff  is  in,  476 — 47S 
possibility  of,  contemplated,  595 
protest  against,  481 
purchase-money,  in  payment  of,  466 
purchaser  in  possession,  by,  612 
purchaser's  objections,  occasioned  by,  590 
unilateral  contracts,  in  cases  of,  475 
untenable  objection,  arising  from,  479,  596 
vendor,  attributable  to,  589 
waiver  of,  480  et  seq. 

conduct,  by,  480,  481 

notice  of  abandonment,  after,  481 
what,  sufficient  to  bar  right  to  relief,  476,  477 

DEMURRER 

compensation,  to  vendor's  bill  for  performance  with,  517 
Statute  of  Frauds  (q.v.),  on  ground  of,  220,  222,  223 
work  and  labour  done,  to  bill  for,  258 

DEPOSIT 

allowed  to  remain  in  vendor's  hands,  479 
auctioneer  (q.v.),  holding,  111,  616 
oondition  as  to  time  for  payment  of,  465 
for  repayment  of,  617 
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DEPOSIT— continued. 

discretion  of  Court  of  Chancery  as  to  ordering  return  of,  618 

forfeiture  of,  55  n.,  617 

infant  cannot  recover,  201  n. 

injunction  against  action  for,  496,  521 

interest  on,  581,  590,  597 

lien  on  estate  for,  581,  614  et  seq. 

memorandum  of  terms  of,  18 

purchaser  disentitled  to  sue  for,  559 

retainer  of  vendor's  costs  out  of,  117 

sale  by_  auction,  on,  614 

private  contract,  on,  614 
stakeholder  of,  111 

sued  for  before  day  fixed  for  transfer  of  possession,  617 
vendor  ordered  to  repay,  581,  617,  619 


DESCRIPTION 

definiteness  of,  what  required,  146 

flourishing,  532 

"  freehold  residence,"  509 

general,  146,  170,  381 

indefinite,  164 

misleading,  508 

MISREPRESENTATION  (q.V.)  in,  531 

name,  instead  of,  148 

parties,  of,  147 — 150 

reference  to  holder  of  deeds,  by,  146 

subject-matter,  of,  145,  146 

sufficient,  instances  of,  149 

UNCERTAINTY  (q.V.)  of,  147,  381 

variation  from,  a  ground  of  defence,  378 
vendor  primd  facie  responsible  for,  518 


DESTRUCTION 

of  subject-matter  (q.v.)  of  contract,  3'96,  397,  400  et  seq.  634 


DETERIORATION 
accidental,  600 

accountability  of  vendor  for,  542,  599,  600 
acts  of  ownership  occasioning,  611 

after  purchaser  takes  or  ought  to  have  taken  possession,  600 
compensation  (q.v.)  for,  542,  599 
discovery  in  case  of,  599 
due  to  purchaser  himself,  601 
inquiry  as  to,  549 

negligence  of  vendor  or  his  tenants,  arising  from,  542 
set-off  of  amount  of,  against  interest,  599 
vendors'  lessees,  by,  599 
working  mine,  by,  600 
yearly  tenancy,  where  property  sold  is  let  on,  600 
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DETINUE, 

action  of,  6 
And  see  Chattels. 

DEVISEE, 

purchaser's,  when  a  party,  84 
vendor's,  when  a  party,  82 

DIRECTORS 

agents  of  company,  109 

breach  of  duty  by,  179 

irregularity  in  contracts  by,  218 

liability  of,  on  contracts,  109 

misbepresentation  (q.v.)  by,  283,  288 

principals,  109 

refusal  of,  to  register  transfer,  631 — 634 

resolution  of,  where  a  contract,  109 

statutory  power  of,  to  contract,  278 

suing  without  joining  shareholders,  70 

ultra  firbs  (q.v.)  in  cases  of  contracts  by,  216,  217 

DISCLOSURE 

obligation  to,  303  et  seq. 
patent  defect,  of,  307 
state  of  house,  of,  307 
And  see  Fkaud. 

DISCOVERY 

deterioration,  in  case  of,  599 

DISCRETION  OF  COURT 

Companies  Act,  1862,  s.  35,  under,  489 

injunction,  as  to,  57 

Lord  Cairns'  Act,  under,  550,  553 

relief  on  admissions  of  fact,  as  to,  574  n. 

return  of  deposit,  as  to,  618 

specific  performance,  as  to,  12 

transfers  of  shares  after  winding-up,  as  to,  635 

DISENTAIL, 

contract  to,  45,  (cf.)  202 

DISMISSAL  OF  ACTION 

certificate  against  the  title,  upon,  581 
title,  for  defect  or  want  of,  383,  556 

DISTRESS, 

evidences  of,  174 

DIVISIBLE  CONTRACT      357  et  seq. 
builder,  by,  360 
contemporaneous  contracts  intended  to  be  separate,  where  there 

are,  360 
distinct  lots,  for,  358 

piecemeal  execution,  providing  for,  360,  364 
ship  and  freight,  for,  358 
two  estates  included  in  same  contract,  where,  360 
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DOLUS  DANS  LOCUM  CONTRACTUI,  286,  305 
DRUNKENNESS,  175,  176  n.,  327.    See  Intoxication. 

EASEMENT, 

construction  of  condition  as  to,  510  n. 

ECCLESIASTICAL  CORPORATION, 
contract  for  purchase  by,  470 

ECCLESIASTICAL  COURTS, 

former  jurisdiction  in  specific  performance  of,  7,  8 

ECCLESIASTICAL  LAW,  8 

EGYPT, 

contracts  in  ancient,  3  n. 

ELECTION 

alternative,  of,  439  et  seq. 

assignees  in  bankruptcy,  by,  417 

award,  respecting,  44 

bond,  where  contract  comprised  in,  57 

Common  Law,  to  proceed  at,  43 

completion  and  rescission,  between,  540 

contract  becomes  single  by,  443 

decree,  given  by,  122 

destroyed  by  obligee,  443 

discovery  of  fresh  incidents  of  fraud  after,  318 

express  or  inferred,  may  be,  318 

fraud  (q.v.),  as  to  contract  tainted  by,  315  et  seq.,  322 

inadequacy  of  consideration  (q.v.),  in  cases  of,  196 

indemnification  of  vendor  and  rescission,  between,  187,  188 

interest  and  rents,  between,  603 

Lands  Clauses  Act,  by  proceedings  under,  44 

marriage  articles  by  bond,  not  imported  from  form  of,  58  n. 

married  woman,  of,  116 

mistake  (q.v.),  in  cases  of,  333 

mode  of  ascertaining  price,  as  to,  154 

negotiation  for  payment  of  money,  by,  44 

once  determined,  317 

open  reference  of  title  and  dismissal  of  bill,  between,  576 

parol  variation,  in  cases  of,  333 

payment  into  Court  and  giving  up  possession,  between,  608,  609 

611 
performance  and  payment,  between,  52,  54,  58.     And  see  Penal 

Sum. 
plaintiff's  offer,  arising  from,  352  n. 
present  practice,  under,  44 
proposal  giving,  130 

rectification  and  annulment,  between,  340 
rescind,  to,  317,  318,  460 
settlement,  in  contracts  for,  60 
subject-matter  (q.v.)  of  contract  ascertained  by,  147 
time  for  exercise  of,  317,  318 
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EQUALITY 

essential  in  contracts,  142,  168 

EQUITABLE  ESTATE, 
sale  of,  560 
re-vesting  of,  585 
•when  it  passes,  400,  585 

EQUITY  OF  REDEMPTION 

person  interested  in,  a  party,  63 

ERROR 

antecedent  and  consequent,  distinction  between,  300 
compensation  (q.v.)  for,  527 — 531,  544  etseq. 
knowledge  of,  284 

means  of  discovering,  before  completion,  544 
person  contracted  with,  as  to,  90,  299 
reduction  of  contractlnto  writing,  in,  331,  334  n. 
And  see  Mistake. 

ESTATE  AGENT, 

acceptance  (q.v.)  by,  228 

ESTOPPEL 

by  treating  contract  as  subsisting,  565,  566 

EVIDENCE 

abandonment,  of,  474 

additional  terms,  of,  276 

agency  (q.v.),  of,  234 

agreement  to  rescind,  of,  419,  446,  447 

arbitrator,  of,  659 

buildings  not  being  on  copyhold  part,  of,  568 

collateral  matters,  of,  445 

conflicting,  as  to  breach  of  covenant,  420,  424 

connecting  subject-matter  of  contract  with  claim,  146 

damages,  as  to  amount  of,  555 

defendant's  denial,  overcoming,  341  n. 

distress,  of,  174 

earnest  as,  254 

extrinsic,  145,  146 

identity,  of,  145,  568,  584 

knowledge  of  misrepresentation,  of,  296,  297 

litigation,  to  maintain,  92  n. 

matters  of,  distinguished  from  matters  of  title,  583,  584 

mistake  (q.v.),  of,  325,  336,  340 

new  contract,  of,  449,  450.    And  see  Novation. 

non-waiver  of  objection,  of,  565 

parol  (q.v.),  US,  146,  248,  254,  276,  325,  334,  340,  341,  445 

admission  of,  for  plaintiff,  346  et  seq. 

latent  ambiguity,  in  cases  of,  341 

only  acted  on  when  no  writing  exists,  341 
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EVIDENCE— continued. 

part  performance  (q.v.),  in  cases  of,  252  et  seq.,  276.     And  see 
Parol  Variation. 

admission  in  pleadings,  where  there  is,  272 

conflict  of  testimony,  where  there  is,  272 

one  witness,  of,  272 

variation  between  contracts  alleged  and  proved, 
where  there  is,  272 
recovery  of  property,  for,  92  n. 
reference  of  title  (q.v.),  under,  578 
secondary,  of  execution  of  deeds,  418  n. 
subject-matter  (q.v.)  of  contract,  as  to,  145 
terms  of  sale,  of,  254 
trusteeship  for  real  purchaser,  of,  250 
usage  of  trade,  of,  341 
variation  of  written  contract,  of,  445 
vendor,  as  to  the  real,  150 
willingness  to  remove  objection,  of,  455 
wills,  of  persons  and  things  mentioned  in,  145 

EXCHANGE, 

contract  for,  16  n. 

EXECUTED  CONTEACT 

executory  contract  (q.v.),  contrasted  with,  10,  11,  366 
injunction  as  a  right  flowing  from,  365 
notice,  effect  of,  on  the  relief  in  respect  of,  96 

PARTNERSHIP  (q.V.),  of,  366 

principle  of  entire  performance  does  not  apply  to,  364 
rescission  of,  for  innocent  misstatements,  285 

EXECUTOES 

contract  enforced  by,  62,  83 
discharged  from  liability,  where,  85 
one  of  two,  contract  for  sale  by,  178 
personal  qualities  required,  where,  85 
proposed  lessee,  of,  85 
suing  before  probate,  83 

EXECUTOEY  CONTEACT 

converted  into  actual  sale  by  election,  147 

executed  contract  (q.v.),  contrasted  with,  10,  11,  366 

implication  in,  as  to  usual  stipulations,  160 

negative  term,  containing,  370  et  seq. 

partnership  (q.v.),  for,  366 

performance  of  whole  of,  360,  364,  491 

EXPECTANCY 

annuity  charged  on,  638 
contract  relating  to,  636  et  seq. 
lunatic,  from,  639 
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EXPECTANCY— continued. 

personal  nature  of  contract  relating  to,  640 
transfer  of,  not  forbidden  by  the  32  Hen.  VIII.  c.  9,  92 
wife,  of,  639 
And  see  Contingent  Interest,  Will. 

EXTINCTION 

of  subject-matter  (q.v.),  396,  397,  403,  634 


FAILURE 

of  consideration  {q.v.)y  396  et  seq. 

FAIRNESS 

compromises,  in,  169 

contingencies,  in  contracts  involving,  170,  181 
essential,  142,  168 
family  arrangements,  in,  169 
surrounding  circumstances,  of,  173 
when  to  be  judged  of,  1.68 
And  see  Unfairness. 

FAMILY  ARRANGEMENT,  91,  169,  201  n.,  262 

FAULTS, 

sale  with  all,  298,  309,  381,  382 

FEE-FARM  RENT, 

conditions  of  sale  of,  559 

FELONY 

plaintiff,  of,  418 

FINES, 

manorial,  588  n. 
misstatement  as  to,  547 

FINES  AND  RECOVERIES  ABOLITION  ACT, 

dispositions  of  lands  by  tenants  in  tail  under,  45 

FIRE, 

benefit  of  insurance  against,  403 
deeds  destroyed  by,  418 
music-hall  destroyed  by,  430 
subject-matter  destroyed  by,  401,  402 

FISHERY, 

contract  for  lease  of,  338 
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FOREIGN  CONTRACT 

enforced  here,  may  be,  46 

immoveable  property,  relating  to,  46 

in  specie,  to  deliver  a  thing  here,  48 

legality  of,  209 

lien  on  foreign  real  estate,  47 

marriage  contract  made  in  France,  46 

Mr.  Justice  Story  on  the  English  doctrine,  47 

Statute  of  Frauds  (q. v.),  affected  by,  219 

FOREIGN  GOVERNMENT, 
contract  by,  45 

FORFEITURE 

acts  which  would  have  worked  or  would  work,  419,  420 

apprehension  of,  not  a  defence,  187 

calls,  for  non-payment  of,  468 

deposit,  of,  617 

liability  to,  a  hardship  (q.v.),  186,  187 

relief  against,  422,  423,  614  n.,  617  n. 

resulting  from  other  acts  of  defendant  himself,  187 

waiver  (q.v.)  of,  481 

waste,  worked  by,  420 

FORM  OF  PROCEEDINGS, 
alternative  relief,  44 
amendment,  44 
And  see  Inquiry,  Issue,  Pleading,  Reference  op  Title,  Rules 
of  Court,  Writ. 

FORMALITIES 

corporation  (q.v.),  required  in  contracts  by,  277  et  seq. 
omission  of,  in  contract  by  corporation,  218 
Statute  of  Frauds  (q.v.),  not  required  by,  224 

FRAUD 

absolute  conveyance,  in  cases  of,  248 — 250 

affects  the  entire  contract,  313 — 315 

agent,  by,  312,  313,  322 

antecedent  wrong  done,  where,  303 

apparent  defects  no  subject  of,  296 

assign  for  value  of  contract  tainted  by,  313 

belief,  by  warranty  of,  285 

certainty  less  required  in  cases  of,  166 

certificates,  in  withholding,  366 

collateral  parol  contract  or  promise,  in  cases  of,  249 

comes  before  the  Court  in  several  relations,  301 

company,  by,  287 

concealment,  by,  302,  308  et  seq. 

conditions  of  sale  (q.v.),  in  relation  to,  512 

constituents  of,  257 

corporations  are  incapable  of  personal,  313 

deceit,  a  ground  for  an  action  for,  301 
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FRAUD — continued. 

disclose,  where  there  is  an  obligation  to,  302  et  seq. 

dispositions  by  defrauding  party  to  persons  not  privy  to,  316 

election  to  be  bound  by  contract  tainted  with,  316  et  seq. 

fiduciary  relationship,  in  cases  of,  303 

imperfect  statement,  by,  305 

indemnity  against  loss  resulting  from,  321 

inducement  to  the  contract,  must  have  been,  289 

innocent  party  cannot  derive  benefit  from  another's,  313 

in  toto,  vitiates  contract,  314 

knowledge  of  the  untruth  requisite  to  constitute,  284 

legal,  285 

marriage  articles  or  contracts,  in  relation  to,  250,  251,  268 

married  woman,  of,  116 

memorandum  only  ancillary  to  verbal  contract,  where,  249 

misrepresentation  (q.v.),  a  larger  word  than,  301 

non-disclosure,  in  cases  of,  302  et  seq. 

non-performance  of  parol  contract  to  sign  a  writing  is  not,  251 

obtaining  contract,  in,  301 

opening  biddings  for,  328  n. 

parol  evidence  in  cases  of,  250 

part  of  contract,  as  to,  314 

partnership,  in  contract  for,  642 

part-performance  (q.v.),  prevented  by  the    operation  of  the 

principle  of,  255 
performance  of  contract,  in,  301,  302 
personal  bar  to  performance,  a,  315,  322 
plea  of,  285 

promise  to  rectify  objection,  by  non-fulfilment  of,  351 
prospectus,  in,  306 

proviso  for  defeasance  or  redemption  omitted,  where,  249 
public,  on  the,  322,  323 
puffer  (q.v.),  by  employment  of,  310  et  seq. 
receipt  of  dividends  before  discovery  of,  319,  320 
refusal  to  sign  a  written  contract  is  not,  251 
rescission  (q.v.)  for,  168,  301 
restitutio  in  integrum  in  cases  of,  318  et  seq. 
right  to  complain  of,  not  marketable,  93,  212 
sale  with  all  faults,  in  cases  of,  309 
settlement,  upon,  538 
shares,  inducing  contract  to  take,  319 
silence  (q.v.)  generally  is  not,  282,  302,  306  et  seq. 

may  be,  304 
specific  performance,  a  defence  to  an  action  for,  301 
Statute  of  Frauds,  an  exception  to,  247  et  seq. 
stranger,  by,  313 

suppression  of  material  fact,  in  cases  of,  302 
uberrima?  fidei,  where  contract  is,  303 
voidable  only,  renders  contract,  315 
waiver  of,  313,  314 
wills,  in  relation  to,  251 

FRAUDS,  STATUTE  OF,  219  et  seq.    See  Statute  of  Frauds. 
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FEEEHOLD 

cannot  be  forced  on  purchaser  of  copyhold,  and  vice  versa,  380, 
381  n.,  527,  528  n. 

FEENCH  LAW 

inadequacy  of  consideration,  as  to,  196 
no  specific  performance  in,  669,  670 
price,  as  to  non-ascertainment  of,  151  n. 
rescission,  as  to,  196,  321 

FUNDS,  25.    See  Stock. 

FUETHEE  CONSIDEEATION, 

specific  performance  ordered  on,  579,  580 

FUTUEE  ACTS, 

judgment  relating  to,  667 


GOING  CONCEEN, 

contract  for  sale  of,  467,  617 

GOODS, 

appropriation  of,  147 

GOODWILL 

attorney's  business,  of,  34 

contract  for  sale  of,  34,  470 

nature  of,  34 

term  respecting,  introduced  by  acceptance,  122 

GOVEENMENT  STOCK,  25.    See  Stock. 

GEEGOEY,  DECEETALS  OF, 
Be  Pactis,  8 

GUIDE-BOOK, 

contract  to  edit,  323 


HAEDSHIP 

acts  of  plain  tiff  after  contract,  arising  from,  183  et  seq. 

alteration  of  state  of  property,  arising  from,  184 

annuity,  in  contract  to  sell,  402 

award  (q. v.),  in,  182 

bars  the  Court's  interference,  181 

breach  of  trust  (q.v.),  where  contract  necessitates,  177 

brought  upon  defendant  by  himself,  185 
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HAEDSHIP— continued. 

companies,  in  contracts  between,  190 
covenant  to  leave  buildings  in  repair,  arising  out  of,  189 
discretion  of  Court  not  affected  by,  12 
disregard  of  time,  resulting  from,  469 
failure  of  purchaser's  speculation  not  a,  186 
forfeiture,  where  apprehension  of,  187 
where  liability  to,  186,  187 
impossibility  of  enjoying  thing  purchased,  where,  190 
inadequacy  of  consideration  a  form  of,  190,  192  et  seq. 
indemnity,  where  vendor  has  not  stipulated  for,  187 
latent  and  patent,  distinguished,  185 
members  of  corporation,  resulting  to,  186 
mortgagee,  on,  188 
oppressive  covenant,  of,  189 
option,  arising  from  grant  of,  189 
partnership,  in  contract  for,  642 
plaintiff's  conduct  a  trap  to  purchaser,  where,  184 
service,  of  contract  for,  189 
silence  (q.v.)  creating,  175 
submission,  in,  182 

subsequent  events,  arising  from,  181  et  seq. 
trustees  for  sale,  on,  188 
when  to  be  judged  of,  181 

HEIK 

costs  of,  82  n.,  83  n. 
disposition  of  succession  by,  636 

EXPECTANCY  (q.V.)  of,  636 

infant,  83,  412 

non-performance  by,  412 

purchaser's,  where  a  party,  84 

specific  performance  decreed  against,  18 

trustee,  declared,  83 

unauthorised  sale,  decreed  to  make  good,  433 

vendor's,  when  a  party,  82,  83 

HEIRLOOM,  28 

HIRING  AND   SERVICE 
auctioneer,  of,  42 
broker,  of,  375 

confidential  office,  in  cases  of,  42 
contracts  for,  formerly  enforced,  41 

hardship  (q.v.)  of,  189 

now  not  enforced,  40,  42,  374 
manager  for  life,  of,  41 
shipping  broker,  of,  42 

HONORARY    ENGAGEMENT     4,  119,  134-136,  241,  258 
partly  legal,  376 
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HUSBAND    AND    WIFE 

assignment  by,  of  wife's  expectancy,  639 
bond  given  before  marriage,  where,  18 
consent  of,  to  trustees'  contract.  95 
contracts  between,  116,  649 
by,  434,  435,  537 
with,  202  n. 
And  see  Married  Woman,  Wife. 


IDENTITY 

declaration  of,  568 

evidence  of,  145,  568,  584 

parties,  of,  148.     And  see  Description. 

subject-matter  (q.v.),  of,  145  et  seq. 

IGNOKANCE, 

common,  634 

And  see  Knowledge,  Mistake. 

ILLEGALITY 

a  bar  to  specific  performance,  209 

alternative,  of,  439 

award  (q.v.),  of  act  directed  to  be  done  by,  211 

breach  of  trust,  where  contract  necessitates,  177 

clearness  of,  what  required  to  be  shown,  211,  212 

foreign  contracts,  in  cases  of,  209 

impossibility  of  performance  resulting  from,  401 

inquiry  as  to,  211 

Jessel  M.R.  on,  213 

modelling  contract  to  obviate,  436 

nature  of  the  defence  of,  210 

partnership,  in  contract  for,  642 

part-performance,  objected  after,  142 

public  policy,  in  regard  to,  210 

stock,  in  contract  for  transfer  of,  212 

subsequent  statute,  created  by,  209,  401 

trade  unions,  in  rules  of,  213 

trust  constituted,  where,  212,  213 

what  constitutes,  210 

ILLITERATE    PERSON, 
contract  by,  174 

IMPLIED    TERMS 

contract,  of,  158  et  seq.,  407 
purchaser's  lien,  as  to,  551 
rebutted,  160 
silence  as  to,  158 
title,  as  to,  558 
waiver  of,  159 
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IMPOSSIBILITY 

amalgamation,  of  executing  contract  for,  368 

compensation  (q. v.),  of  ascertaining  amount  of,  539,  548 

consent,  of  procuring,  434 

default  of  defendant,  due  to,  367,  368,  460 

delivering-up  deeds,  of,  418,  432 

elected  alternative,  of,  443 

extinction  of  subject-matter,  owing  to,  397,  398,  430 

fraudulent  misconduct,  induced  by,  460,  461 

illegal  contract,  of  performing,  401,  432 

lease,  of  performing  contract  to  grant,  551 

legal,  432 

one  alternative,  of,  439 

by  act  of  God,  439  et  seq. 

by  act  of  other  party,  442,  443 

by  act  of  stranger,  443 

original,  439 
plaintiff's  part,  of  performing,  413  et  seq. 
putting  parties  in  position  stipulated  for,  of,  33 
removed,  433 

rescission  (q.v.)  for,  460,  461 
winding-up,  arising  from,  634 


INADEQUACY 

Common  Law  (q.v.)  remedy,  of,  20  et  seq. 
consideration  (q.v.),  of,  190 — 200,  402 


INCAPACITY 

defendant  the  author  of  his  own,  432 

of  Court   to   execute   contract,   33,  357   et  seq.,  642.      And  see 
Partial  Execution. 
defendant  to  perform  his  part,  430  et  seq. 
vendor  to  convey,  knowledge  of,  536,  537 

INCAPACITY   TO    CONTRACT 
agent,  of,  118 

confidential  relations,  of  persons  standing  in,  118 
distinguished  from  incapacity  to  execute  contract,  113 
ground  of  defence,  a,  113,  173 
guardians,  of,  118 
husband  and  wife,  of,  648 

LUNATIC  (q.V.),  of,  117 

MARRIED  WOMAN  (q.V.),  of,  113 — 117 

when  judged  of,  113 

INCOME-TAX 

deducted  from  interest  paid  by  purchaser,  597 

occupation-rent,  on,  602 

payment  into  Court,  in  cases  of,  612 

z  z  2 
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INCOMPLETENESS 

contract,  of  the,  142 — 161 
defendant's  default,  arising  from,  143,  412 
evidence  of  the  contract,  in  the,  143 
future  agreement,  where  matter  reserved  for,  157 
implied  terms,  as  to,  158 
instances  of,  157 

material  item  wanting,  where,  161 
price  (q. v.),  as  to,  150  et  seq. 
remediable,  144 
treaty,  in  cases  of,  225 
And  see  Completeness. 

INDEMNITY 

calls,  against,  620,  621 
charge  on  estate,  against,  541 
compensation  (q.v.),  a  species  of,  522 
contract  for,  enforced,  433,  666,  667 

when  broken,  666 
declaration  of  liability  to  perform  covenant  for,  667 
election  (q.v.)  between,  and  rescission,  187,  188 
equitable  owner  of  shares,  from,  629 
fraud  (q.v.),  against  loss  resulting  from,  321 
future  demands,  against,  666,  667 
inquiry  as  to,  in  respect  of  charge,  524 
new  contract  (for  shares)  enforced  by  action  for,  628 
parol  contract  to  give,  351 
part  of  purchase-money  set  aside  as,  541 
purchaser  not  compelled  to  take,  522,  530 
trust,  on  ground  of,  628,  629 
vendor  not  compelled  to  give,  540,  541 
winding-up  after  contract  to  purchase  shares,  in  case  of,  634 

INDIAN  LAW 

of  contract,  ancient,  4 

INEQUALITY,  142,  168.    See  Equality. 

INFANT 

compromise  by,  653  n. 

deposit  (q.v.),  cannot  generally  recover,  201  n. 

non-performance  by,  412 

passing-on  name  of,  626 

ratification  (q.v.)  by,  201  n. 

INITIALS, 

signature  by,  230,  232 

INJUNCTION 

Act  of  Parliament,  to  enforce  contract  sanctioned  by,  365 
actor,  against,  371,  372 

acts  inconsistent  with  contract,  against,  376,  495,  496 
advertisements,  against  issue  of,  375 
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INJUNCTION— continued. 

ancillary,  490,  493  et  seq. 

balance  of  convenience  in  relation  to,  495 

bell,  against  ringing,  492 

benefit  of,  conditional  on  plaintiff's  performance  of  his  part,  492 

breaches  frequent,  where,  33 

building,  against,  491 

business,  against  carrying  on,  55 

charter-party,  against  acts  inconsistent  with,  372,  373 

clerk,  against  presenting,  instituting,  or  collating,  496 

colliery,  against  selling,  374 

connected  with  specific  performance  (q.v.),  how,  490 

conveying  away  legal  estate,  against,  494 

damages  for  delay,  against  action  for,  496 

deposit,  against  action  for,  496,  521 

ejectment,  against,  418,  421,  494 

executed  contract,  as  a  right  flowing  from,  365 

express  or  implied  term,  restraining  breach  of,  490 

extent  of  the  Court's  jurisdiction  in,  498 

farming  covenant,  against  breach  of,  56,  365 

in  statu  quo,  to  keep  property,  493 

instrument  of  performance,  490 

interlocutory,  493,  494,  495,  498 

Judicature  Acts  as  to,  497,  498 

lease,  to  enforce  covenant  in,  364,  366 

letting  estate  pending  the  hearing,  against,  495 

liable  to  be  dissolved,  where,  492 

maps,  to  restrain  sale  of,  370 

negative  term,  where  contract  contains,  371  et  seq.,  491,  492 

non-performance,  enforcing  rights  resulting  from,  490,  497,  498 

Parliament,  against  applying  to,  663 — 665 

part  of  contract  incapable  of  performance,  where,  491,  492.     And 

see  Partial  Execution. 
partnership,  in  cases  of,  366,  641 
possession,  against  continuing  in,  498,  503,  504 
primd  facie  case,  upon,  493 
probate,  against  applying  for,  496 
repairs  enforced  by,  40 

restitution  of  conjugal  rights,  against  suit  for,  496 
sale  and  surrender  of  estates,  against,  494,  495 
second  purchase  before  completion  of  first,  against,  495 
separation  deed,  against  breach  of  covenant  in,  46 
service,  to  enforce  covenant  for  exclusive,  370 
ship,  against  removing,  48 
singer,  against,  370 

specific  performance,  where  Court  is  unable  to  grant,  370,  374 
third  persons,  against,  495 
timber,  against  cutting,  494 
trade,  against  carrying  on,  56 
trains,  against  running,  504 

unenforceable  terms  all  on  plaintiff's  side,  where,  376 
valuer,  against  obstructing,  494 
voyage,  against  interference  with,  372 
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INQUIRY 

average  balance  at  banters,  as  to,  604 

damages,  as  to,  554,  555 

deterioration,  as  to,  549 

indemnity,  as  to,  524 

Kules  of  Court,  under,  574 

terms  of  contract,  as  to,  274 

title,  as  to  556  et  seq.,  630.     See  Eeference  of  Title. 

variations  in  partnership  contract,  as  to,  450 

wilful  default,  as  to,  597,  598 

INSANITY,  117,  155,  639.    See  Lunacy. 

INSOLVENCY 

assign,  of,  418 

intended  lessee,  of,  417,  418 

original  contractor,  of,  418 

plaintiff,  of,  417 

subsequent  affluence,  in  cases  of,  418 

INSTALMENTS, 

contract  to  be  performed  by,  32 

interest  on,  615 

payment  into  Court  of,  610 

price  to  be  paid  by,  367,  403 

purchaser's  lien  for,  614  et  seq. 

refusal  to  make  due  payment  of,  458 

separate  breaches  in  respect  of,  456 

INSTRUCTIONS 

for  settlement,  120 

INSTEUMENT, 

contract  to  execute  revocable,  36 

INSUEANCE,  403.     See  Fire. 

INTENTION,  134,  135.    See  Representation. 

INTEEEST 

amount  on  which  purchaser  pays,  596 
appropriated  purchase-money,  on,  591,  604,  605 
arrears  of,  613 
award,  from  date  of,  591 

contract  exempting  purchaser  from  payment  of,  605 
silent  as  to,  589 
to  sell  vendor's,  147 
condition  for  payment  of,  from  whatever  cause  delay  may  arise, 

592—596,  603 
deduction  of  income-tax  on  the  amount  of,  597 
deposit,  on,  581,  590,  597 
dispossession  of  purchaser,  in  case  of,  605,  606 
election  between,  and  rents,  603 
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INTEREST— continued. 

exemption  from,  not  enforced,  605 

implied  agreement  to  pay,  603 

instalments  of  purchase-money,  on,  615 

interest  on,  616 

personal  occupation,  where  vendor  is  in,  601 

possession  returned  by  purchaser,  where,  604 

purchaser  in  possession  generally  pays,  602  et  seq. 

though    delay    owing   to   vendor   and   no   actual   profit 
made,  603 
rate  of,  allowed  to  vendor,  597 

stipulation  for  increasing,  603 
rents  and,  mutually  exclusive,  588,  603 
deducted  from,  606 

reserved  to  vendor  by  conditions  of  sale,  where,  592 
set  off  against  amount  of  deterioration,  599 
Statute  of  Limitations,  when  due  within,  613 
statutory  power,  where  possession  taken  under,  606 
time  from  which  purchaser  has  to  pay,  where 

action  rendered  necessary  by  purchaser's  objections, 

590 
conditions  fix  time  for  delivery  of  abstract,  596 
contract  fixes  a  date  for  completion,  589 
fixes  no  date  for  completion,  589 
leaves  amount  of  purchase-money  to  be  sub- 
sequently ascertained,  590,  591 
estate  sold  is  reversionary,  606,  607 
interest   much  exceeds  rents  and  delay  is  owing  to 

vendor,  589  , 

notice  of  appropriation  of  purchase-money  has  been 

given,  591,  596,  603,  604 
price  is  ascertained  by  verdict  of  jury,  606 
time  for  payment  into  Court  is  appointed,  607,  608 
title  is  made  out  in  Chambers,  590 

INTOXICATION 

contract  not  void  but  voidable  in  cases  of,  176  n. 
defence,  a,  175,  327 

INVENTORY, 

vendor  obstructing  the  making  of,  494 

ISSUE 

devisavit  vel  non,  653,  654 

quantum  damnificatus,  436,  549  n.,  555,  599 


JOBBER, 

contract  of  sale  to,  625 

JUDGE'S  ORDER,  120 
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JUDGMENT  CREDITOR, 
when  a  party,  63  n. 

JUDICATURE  ACTS,  1873  and  1875, 
damages,  in  relation  to,  552 
injunction,  as  to,  497 

multiplicity  of  legal  proceedings,  as  to,  355,  654,  655 
specific    performance    assigned  in    certain    cases    to    Chancery 

Division  by,  484 
stay  of  proceedings,  as  to,  497 
time,  as  to,  463 
transfer  of  actions,  as  to,  484,  485 

JURISDICTION 

boundaries  of  North  American  colonies,  respecting,  45 
Companies  Act,  1862,  s.  35,  under,  488,  489 
concurrent,  of  High  Court  and  County  Courts,  487 
County  Courts  (q.v.),  of,  486,  487 
defendant  not  subject  to,  where,  45,  47 
given  by  contract  itself,  45 
injunction  {q.v.),  in,  490  et  seq. 
Lands  Clauses  Act,  to  enforce  proceedings  under,  50 
matrimonial  causes,  in,  46 
penalty,  effect  of,  on  the,  52 
person,  against  the,  45,  46 
Sovereign  in  Council,  of  the,  45 
statute,  where  taken  away  by,  45 
subject-matter  not  originally  within,  45 
And  see  Specific  Performance. 

JURY, 

price  ascertained  by  verdict  of,  49,  51,  606 

JUST  ALLOWANCE 

income-tax  on  occupation-rent,  of,  602 

JUSTINIAN 

quoted,  152 


KNOWLEDGE 

defect  in  vendor's  title,  of,  536,  537 


LACHES 

bar  to  relief,  a,  475 

continuing  in  possession  under  arrangement  will  not  affect  question 

of,  480 
delay  constituting,  474  et  seq. 

deposit  allowed  to  remain  in  vendor's  hands,  where,  479,  480 
disentitling  vendor  to  payment  into  Court,  608 
expiration  of  company's  powers  by,  182,  203 
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LACHES — continued. 

insisted  on  as  a  defence,  572 
mere  claim  or  protest,  in  cases  of,  480 
negotiation,  pending,  478 
Railway  Act,  where  land  taken  under,  480 
refusal  to  execute  lease,  after,  478 
And  see  Delay,  Time. 

LAND  TRANSFER  ACT,  1875,  76,  81,  394,  488.     And  see  Parties. 

LANDS  CLAUSES  CONSOLIDATION  ACT,  1845, 
charitable  corporation  selling  under,  432 
compensation-money,  ascertainment  of,  under,  51 
election  by  proceedings  under,  44 
jurisdiction  to  compel  company  to  proceed  under,  50 
mandamus  to  compel  proceedings  under,  49 
no  equitable  relief  in  cases  under,  49 
notice  to  treat  under, 

effect  of,  49 

followed  by  contract,  51 
Parliamentary  contract  under,  50 
possession  taken  under,  606 
proceedings  under,  enforced,  50 
purchase-money,  how  ascertained  under,  49 
quasi-contracts  under,  48 
refusal  of  company  to  proceed  under,  49 

of  land-owner  to  convey  under,  49 
warrant  to  sheriff  to  summon  jury  under,  144 

LAPSE  OF  TIME,  462  et  seq.    See  Time. 

LEASE 

antedating,  420,  424 

assignability  of  contract  for,  89 

bishop's,  159 

breach  of  covenant  before  execution  of,  36,  420 

conditional  contract  to  accept,  400,  401 

contract  to  accept,  144,  369,  522 

to  procure  surrender  of,  522 
copyholder  contracting  to  grant,  436 
covenant  (q.v.)  to  renew,  19,  204,  421,  423 
disobedience  to  order  for  execution  of,  501 
expiration  of,  before  the  hearing,  403 — 405 
farming,  covenants  in,  33,  56 
house  to  be  built,  of,  37,  38 
lives,  for,  157 
notice  of  covenants  in,  298 

person  out  of  possession,  contract  by,  to  grant,  93 
personal  accommodation,  for,  91 
power,  under,  203 
re-entry,  proviso  for,  in,  420,  421 
solvency  of  intended  lessee  in  contract  for,  88,  418 
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LEASE — continued. 

suppresdo  veri  in  obtaining  renewal  of,  175 

useless  to  intended  lessee,  404  n. 

usual  covenants,  described  as  subject  to,  380 

LEASEHOLD, 

advance  on  security  of,  17 

LEGAL  ESTATE 

passes  upon  and  by  conveyance,  585 

LEGATEE, 

when  a  party,  75,  84 

LESSEE, 

assign  of  intended,  91 
death  of  proposed,  85 
insolvent,  88 
lien  of,  615 
party,  when  a,  65 
solvency  of,  88,  417,  418 

LESSOR, 

title  (q.v.)  of,  159,  560,  561,  562,  569.    And  see  Waiver. 

LETTERS 

conditions  of  sale,  referring  to,  241 
constituting  contract  and  evidence  of  it,  242 
correspondence  by,  must  be  considered  aB  a  whole,  242 
declining  to  accept  goods,  243 

enter  into  contract,  244 
evidence  of  contract  completed  or  supplied  by,  238 
extending  time  for  completion,  482  n. 
general  assurance  as  to  intention,  containing,  136 
implication  of  contract  from,  245 
lessor's  name,  mentioning,  241 
parol  evidence  in  relation  to,  239 
promising  to  perform  contract,  240 
reference  in,  express,  240 

to  written  terms,  239,  241 
repudiating  contract,  242 — 244 
signature  (q.v.),  where  paper  referred  to  for,  239 
supply  a  term,  used  to,  241 
third  persons,  addressed  to,  242 

LETTERS  PATENT, 

contract  contemplating  the  obtaining  of,  467 

LEX  FORI, 

remedies  governed  by,  46  v 
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LEX  PRETORIA 

quoted,  413  et  seq. 

LIEN 

costs  of  action,  for,  581,  616 
counterclaim  for  declaration  of,  616 
lessor's  interest,  on,  615 
on  land,  where  surrenderor  had  no  title,  640 
purchaser's,  declaration  of,  618 

extent  of,  615,  616 

for  purchase-money  paid  and  interest,  551,  581,  587, 
614  et  seq. 

mode  of  enforcing,  616,  618 

where  purchase-money  paid  over  to  trustees,  536 
sub-purchaser,  of,  615 
vendor's  (q.v.),  502 — 4 

LIGHTHOUSE, 

oontract  to  build,  85 

LIS  PENDENS, 

third  person  affected  by,  495 

LORD  BACON 

quoted,  151 

LORD  CAIRNS'  ACT 

building  of  house  and  grant  of  lease,  where  contract  for,  38, 

144,  369 
condition,  in  cases  of  non-performance  of,  368,  369 
damages  (q.v.),  under,  condition  precedent  to,  550,  553 
subsequent  to  decree  not  assessed  under,  551 
jurisdiction  under,  discretionary,  550,  553 
power  of  awarding  damages  conferred  by,  550 
unavailable,  where,  550 

LOSS 

deterioration  (q.i>.),  from,  599 — 601 

happening  after  signature  of  contract,  400 — 402 

profits,  of,  553 

purchaser's  obligation  to  bear,  587 

right  to  rescind,  of,  455 

stakeholder,  of  money  in  hands  of,  613 

LOTS 

sale  in  distinct,  358,  359 

one,  357 
purchasers  of  separate,  64,  72.     And  see  Parties. 

LUNACY 

contract  respecting  costs  of  proceedings  in,  639 
how  judged  of,  117 


716  [The  figures  refer  to  the  pages.] 

LUNACY — continued. 

issue  directed  as  to,  155 
setting  aside  contract  for,  117  n. 
subsequent,  of  party  to  contract,  117  n. 
supervening,  of  vendor,  155 

LUNACY  REGULATION  ACT,  1853,  118 

LUNATIC 

contract  relating  to  division  of  property  of,  639 
generally  incapable  of  contracting,  117 
lucid  intervals  of,  contracts  during,  117 

evidence  required  to  prove,  117  n. 
satisfied  term  outstanding  in,  582 


MAINTENANCE, 

doctrine  of,  92 

transaction  savouring  of,  93 

MANDAMUS 

Lands  Clauses  Act,  in  proceedings  under,  49 
object  of,  4 

prerogative  writ  of,  4,  5 
statutory  writ  of,  5 

MANOR, 

fines  in,  547,  588  n. 

MAP,  408, 409 

See  Plan. 

MARINE  INSURANCE, 
contracts  for,  304 

MARRIAGE 

acceptance  of  written  proposal,  evidence  of,  137 

agreement  in  consideration  of,  must  be  in  writing,  266 

contracts  for,  enforced  in  Ecclesiastical  Courts,  7 

part-performance  (q.v.),  is  not,  137,  266 

promise,  not  induced  by,  137.     See  Representation. 

proposals  on  treaty  for,  137  et  seq. 

written  memorandum  of  contract  after,  244 

MARRIAGE  ARTICLES  OR  CONTRACTS, 
fraud  (q.v.)  in  relation  to,  250,  251,  268 
impossibility  of  performing  part  of,  414,  415 
partial  performance  of,  363,  364,  415 
uncertainty  of,  1 64 
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MAKRIED  WOMAN 

bound  by  order  of  the  Court  to  convey,  583 

capacity  of,  to  contract,  113,  618,  649 

compromise  by,  649 

election  by,  116 

fraud  of,  116 

general  engagements  of,  114 

husband,  contracting  with,  116,  648,  649 

lease,  contracting  to  take,  114 

power,  contracting  under,  115 

real  estate  of,  116 

separate  estate  of, 

actions  as  to,  116  n. 

bound,  114,  115 

having,  114 

not  having,  113 

parties  to  action  in  respect  of,  115 

restraint  on  anticipation,  with,  114,  115 
trustee  for  sale,  117,  202 

And  see  Husband  and  Wife,  Wife. 

MARRIED  WOMEN'S  PROPERTY  ACT,  1870,  116  n. 

MARRY, 

specific  performance  of  contract  to,  7  n. 

MASSINGER, 

his  Maid  of  Honour  cited,  7  n. 

MAXIMS. 

Actio  personalis  moritur  cum  persond,  85 

Actio  sequitur  forum  rei,  46 

JEquitas  agit  in  personam,  46 

Ex  dolo  malo  non  oritur  actio,  211 

Idcertum  est  quod  certum  reddi  potest,  144,  146,  148,  149 

Tgnorantia  legis  non  excusat,  341,  343 

Nemo  potest  prcecise  cogi  ad  factum,  3 

Non  videntur  qui  errant  consentire,  324 

Omnis  ratihabitio  retrotrahitur  et  mandato  cequiparatur,  235 

MEDICINE, 

secret,  33 

MEMORANDUM 

of  offer  distinguished  from  memorandum  of  agreement,  121,  (cf.) 
130 
And  see  Statute  of  Fbauds. 


MERCHANT  SHIPPING  ACTS,  643—647 


718  [The  figures  refer  to  the  pages.] 

MINES 

delay  under  contract  for  lease  of,  476 

non-communication  of  existence  of,  307 

representations  with  regard  to,  289,  293 

time  (q.v.)  essential  in  contracts  relating  to,  467 

uncertain  contract  to  take,  165,  172 

vendor  working,  during  delay  of  completion,  600 

working,  contract  for,  37,  423 

MISDESCRIPTION 

annuity,  of,  509 

both  parties,  attributable  to,  355,  356 
defendant  alone,  attributable  to,  355,  356 
equitable  interest,  of,  509  n. 
fraudulent,  355 
indemnity  in  respect  of,  522 
innocent,  356 

plaintiff  alone,  attributable  to,  355,  356 
rescission  (q.v.)  for,  527 
ring-fence,  of  farm  as  lying  within,  525 
trustees  for  sale,  by,  178 
underlease  sold  as  lease,  where,  528,  530 
waiver  of  objection  on  the  score  of,  565 
And  see  Misrepresentation,  Mistake. 

MISREPRESENTATION 

advowson,  on  sale  of,  290 

affects  the  entire  contract,  314,  315 

agency,  what  proof  required  as  to,  in  cases  of,  283 

agent,  by,  283,  286 

to,  299 
allegation  of,  how  met,  294 
alleged  fact,  must  be  statement  of,  290 
assignment  of  contract  affected  by,  299 
collateral  matter,  as  to,  286 
commendation  by  vendor,  in  cases  of,  290 
compensation  (q.v.)  in  cases  of,  523,  531,  532 
conditions  of  sale  (q.v.),  in  relation  to,  512 
deceit,  as  ground  for  action  for,  282,  285,  288 
description,  in,  531 
directors,  by,  283,  288 
dolus  dans  locum  contractui,  286 
elements  of,  281 
evidence  of  knowledge  of,  296 
flourishing  description  not,  532 
praud  (q.v.),  how  related  to,  282 
fraudulent  experiments,  by  performance  of,  281 
house,  as  to  character  of,  298 

inadvertent,  a  man  is  generally  bound  in  Equity  by,  286 
innocent,  285,  314,  321,  322,  342 
intention,  of,  286 
joint-stock  company,  by,  287 
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knowledge  of  matter  constituting  alleged,  284,  294 
latent  or  patent  fact,  of,  284 
law,  of,  294,  342 
lease,  with  respect  to,  298 
lime,  as  to  quality  of,  290,  293 
material  to  the  contract,  must  be,  299 
means  of  knowledge,  where,  291  et  seq. 
mines,  with  regard  to,  289,  293 
non-reliance  upon,  how  shown,  291  et  seq. 
not  sole  inducement  to  the  contract,  where,  289 
partnership,  in  cases  of,  297 
party,  must  be  by  a,  283 
patent  defect,  in  cases  of,  296 
person  contracted  with,  as  to,  299 
personal  bar  to  relief,  a,  322 
prejudice  of  defendant,  must  have  operated  to,  299 
principal  innocent,  where,  285 
prospectus,  in,  287 
purchaser,  by,  308,  309 
recollection,  where  want  of,  286 
recommendation  to  consult  adviser,  where,  297 
relation  to  the  contract,  must  have,  286,  289 
reliance  of  defendant  upon  the,  288  et  seq. 
report,  by  issue  of  false,  283,  287,  288 
kescission  (q.v.),  a  ground  for,  281,  282,  297 
when  not  a  ground  for,  321 
resulting  in  contract  between  director  and  one  of  the  public,  288 
sale  with  all  faults,  in  cases  of,  298,  381 
shares  (q.v.),  in  relation  to  contracts  for,  283 
silence  (q.v.)  generally  is  not,  282 
small  part  only  of  contract,  as  to,  314 
specific  performance,  a  ground  for  refusing,  281,  282 
state  of  mind  of  person  making,  283 
statement  false  but  believed  to  be  true,  where,  284,  285 

made  and  untrue,  where,  282 
Stock  Exchange,  to  secretary  of,  288 
stranger  making,  283 
tenancy,  as  to,  532 
theatre,  as  to  profits  of,  298 

time  of  treaty,  must  generally  have  been  made  at,  286 
title  (q.v),  as  to,  294,  295,  309 
trustee,  by,  286 
unimportant,  547 

vague  commendations  to  be  distinguished  from,  289 
water-meadow,  as  to  land  being,  290 
wilful  or  not,  284 
woods,  as  to  yield  of,  294 
And  see  Mistake. 

MISSTATEMENT, 

compensation  (q.v.)  for,  527  et  seq.,  543  et  seq.     And  see  Misre- 
presentation, Fraud. 
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MISTAKE 

absolute  bar  to  specific  performance,  may  be,  325 

agent,  of,  327  et  seq. 

American  jurists  on,  353,  354 

assurance,  in  contract  for,  338 

auctioneer,  of,  328 

careless,  330 

common,  of  both  parties,  336  et  seq.,  356,  396,  634 

compensation  (q.v.)  for,  325,  544,  545 

corporation's  agent,  of,  329 

crassa  negligentia,  increased  by,  327 

damages  where  specific  performance  refused  on  ground  of,  555 

defendant,  of,  alone,  327,  330,  356,  555 

contributed  to  by  plaintiff,  326,  327 

where  not  a  defence,  329 
dismissal  of  action  for,  332 

bill  for,  334 
documents  of  title,  as  to  effect  of,  343 
effect  of  contract,  as  to,  344 
election  in  cases  of,  333  et  seq. 
evidence  of,  336 
fact,  of,  341,  342 

failure  of  consideration,  may  avoid  contract  for,  324 
fishery,  in  contract  for  lease  of,  338 
innocent,  544 
law,  of,  341  et  seq. 

leasehold  interest,  as  to  duration  of,  344 
manor,  on  sale  of,  328 

means  of  knowledge,  where  person  had,  341  n. 
misdescription  (q.v.),  by,  355,  356 
misleading  particular  and  condition,  occasioned  by,  326 
no  ground  for,  where,  330 
not  about  the  very  subject  of  the  contract,  344 
one  party,  of,  324,  326  et  seq.,  340 
opening  biddings,  not  a  ground  for,  328  n. 
operation  of  contract,  as  to,  344 
option  to  determine  lease,  as  to,  330 
parol  evidence  admitted  in  cases  of,  325,  340 
parol  variation  (q.v .),  in  cases  of,  331  et  seq.,  345 
plaintiff  alone,  of,  346 
plan,  occasioned  by,  327 
principle  of  the  defence  of,  324 
private  right,  as  to,  343 
rectification  (q.v.)  of,  338  et  seq. 

,  when  not  a  ground  for  compelling,  340 
reduction  of  contract  into  writing,  in,  331,  332,  334  n.,  338,  346 
rescission  (q.v.)  for,  331 

reserve  bidding,  of  person  employed  to  make,  326 
Roman  Law  as  to,  344 
sample,  in  sale  by,  331 
shares,  in  contract  relating  to,  634 
solicitor,  of,  328,  339 
species  of,  distinguished,  324 
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speculation  upon  facts,  in  cases  of,  344 
Statute  of  Frauds  {q.v.),  an  exception  to,  347,  cf.  325 
subsequent  parol  contract  not  within  doctrine  of,  345 
tenant  for  life,  of,  329 
unreasonable,  330 
vendor,  of,  328 
vendor's  agent,  of,  327,  328 

want  of  consent,  may  avoid  contract  on  ground  of,  324 
And  see  Misrepresentation,  Parol  Variation. 

MONEY 

agreement  to  lend  or  pay,  17 
contract  satisfied  by  payment  of,  22,  24 
equivalent  for  breach  of  contract,  when  an,  20 
measure  for  every  loss,  a,  21 

MORTGAGE, 

contract  to  execute,  16 

MORTGAGEE 

contract,  of,  87 

party,  when  a,  63,  64,  75,  87 

MORTGAGOR, 

when  a  party,  64 

MULTIFARIOUSNESS, 

demurrer  for,  72,  73 

no  objection  made  for,  73 

MULTIPLICITY 

of  suits,  avoiding,  70 

And  see  Judicature  Acts,  1873  and  1875. 

MUSIC-HALL, 

contract  to  let,  430 

MUTUALITY 

allowance,  in  contract  to  pay,  202 

company  suing  on  contract  intra  vires  and  beneficial,  in  cases  of, 

102 
compromise,  in,  653  n. 
conditional  contracts,  in,  204 
confidential  services  stipulated  for,  where,  202 
deed-poll,  where  contract  contained  in,  206 
defined,  201 

employment,  in  contract  for,  42.     And  see  Hiring  and  Service. 
exceptions  to  the  doctrine  of,  204  et  seq. 
family  arrangement,  in,  201  n. 
husband  and  wife,  in  contract  with,  202  n. 
infants,  in  contracts  by,  201 

3  a 
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MUTUALITY— continued. 

institution  of  action,  created  by,  205,  206 

leasing  power,  in  contract  under,  203 

Lord  Redesdale's  view  as  to,  206  et  seq. 

loss  of,  by  conduct  subsequent  to  contract,  203 

married  woman  trustee,  in  sale  by,  202 

paeol  variation  (q.v.),  in  connection  with  the  doctrine  of,  353 

partial  interest  only,  where  vendor  has,  206.     See  Compensation. 

party  who  has  not  signed,  in  action  by,  205 

personal  incapacity  of  one  party,  in  cases  of,  201 

services  incident  to  the  contract,  where,  202 
proposal,  not  created  by,  127 
railway,  in  contract  to  construct,  203 
Statute  of  Frauds,  independent  of,  206 

subsequent  performance  of  unenforceable  terms,  in  cases  of,  203 
tenant  for  life,  in  contracts  by,  206,  207 

in  tail  suing  on  contract  of  tenant  for  life,  in  cases  of,  201 
unilateral  contracts,  in  cases  of,  204,  206 
vendor  having  no  estate,  in  case  of,  201 
voluntary  settlor,  in  action  against,  205 
waiver  of,  204—206,  578 
when  to  be  judged  of,  203 


NAME 

PARTIES  {q.v.),  of,  148  et  seq. 

NE  EXEAT, 

writ  of,  499 

NEGATIVE  TERM 

charter-parties,  in  suits  on,  371 

enforcement  of,  370  et  seq. 

express,  where  not  sufficient  ground  for  jurisdiction,  376 

implication  of,  371  et  seq. 

mere  presence  of,  374 

special  damage,  where,  373 

NEGOTIATION 

as  to  title  after  possession  taken,  566 

doubt  whether  it  is  still  open,  120,  224 

laches,  in  relation  to,  478 

money  compensation,  for,  39 

not  an  election,  44 

obligation  to  disclose  arising  from  course  of,  304 

un-concluded,  119 

NEGEOES, 

specific  delivery  of,  28  n. 

NON-CONCLUSION 

of  contract,  119  et  seq. 
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NOTICE 

appropriation  of  purchase-money,  of,  591,  596,  603,  604 
assign,  by,  94 

with,  94 
charter-party,  of,  372 
conditional  waiver  of,  473 
easements,  of,  379 
executed  contracts,  in  cases  of,  96 
express  term  of  contract  not  affected  by,  160 
husband's  and  wife's  consents  to  trustees'  contract,  by,  95 
implied  term,  rebutting  presumption  of,  160 
intention  to  resell,  of,  425 
lease,  of  covenants  in,  298,  422 
owner  of  prior  title  affected  by,  95 
possession  of  subject-matter  with,  80 
purchaser  with,  94,  95 
refusal  to  perform,  of,  477 

eepbesentation  (q.v.),  where  there  has  been  a,  297 
revocation  of  agent's  authority,  of,  238 
right  of  pre-emption,  under,  129 
third  persons,  to,  74,  75,  394 
time  (q.v.)  for  completion,  limiting,  468,  471  et  seq. 
unreasonable,  472 

waiver  of  time,  notwithstanding,  481 
withdrawal  or  retractation,  of,  128 

NOTICE  TO  TEEAT,  49 
withdrawal  of,  128 

And  see  Lands  Clauses  Consolidation  Act,  1845. 

NOVATION 

alteration  not  amounting  to,  448 

continued  dealings  with  successive  firms,  by,  452 

insurance  companies,  by,  452 
evidence  of,  449,  450 
parol,  of  written  contract,  447 
parties  (q.v.)  to  suit,  its  effect  on,  66. 
re-sale  of  shakes  (q.v.),  upon,  452 
eescission  (q.v.)  by,  448  et  seq. 

Stock  Exchange  (q.v.),  in  sales  on  the,  67,  626  et  seq. 
substitution  of  tenant  by,  449 
suggestion  not  amounting  to,  449 
valid  contract,  must  amount  to  a,  449 

NUISANCE, 

brew-house  is  not  necessarily  a,  423 


OCCUPATION, 

immediate,  purchase  with  view  to,  468,  469 
payments  referable  to,  479 
vendor  in  personal,  601 

3  A  2 
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OCCUPATION  RENT 

"all  rents  and  profits"  included  in,  601 

condition  of  sale  entitling  purchaser  to,  511 

income-tax  on,  602 

no  allowance  by  way  of,  602 

purchaser  in  possession,  paid  by,  606 

purchaser's  wrong-doing,  where  vendor's  possession  is  owing  to,  601 

vendor  in  personal  occupation  generally  pays,  601 

OFFER,  121  a  seq. 

assignment  of,  93 
And  see  Acceptance,  Proposal. 

OFFICE, 

sale  of,  642 

ONUS 

concluded  contract,  of  proving,  119 
misleading  particulars,  in  case  of,  508 
waiver  (q.v.),  of  proving,  412 

OPTION 

branch  of  Court,  as  to,  484 

converting  loan-notes  into  shares,  of,  468 

delay  under  contract  giving,  475 

exercise  of,  471  n. 

hardship  (q.v.)  and  inconvenience  arising  out  of,  189 

independent  of  contract  for  lease,  377,  411 

lease,  to  determine,  330 

to  have,  476 
penalty  (q.v.),  to  pay,  61 
purchase,  of,  204  n.,  377,  471  n.,  478 
retirement  from  company,  of,  469 
time  (q.v.)  in  relation  to,  475  n.,  476 
to  do  a  thing  in  either  of  two  modes,  441 

OUTGOINGS 

apportioned  part  of  current  ground-rent  included  in,  598 

award,  up  to  date  of,  591 

condition  of  sale  as  to,  511 

liability  a3  to,  conterminous  with  right  to  rents,  598 

title  made  out  in  Chambers,  where,  590 

vendor's  obligation  to  pay,  586 

OWNERSHIP,  ACTS  OF,  566  et  seq.    See  Acts  op  Ownership. 


PARLIAMENT 

contract  not  to  apply  to,  663 — 665 

requiring  application  to,  433 
injunction  against  application  to,  663 — 665 
time  allowed  for  application  to,  576 
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PAROL 

abatement  of  rent  by,  448 

acceptance  (2.*.),  129,  130 

additional  terms,  where  proveable  by,  276,  352 

antenuptial  contract,  251,  267 

appointment  of  agent  by,  234 

collateral  contract,  248 

contract  added  to  or  modified  by,  276,  335 

declarations  by  auctioneer,  332 

evidence  {q.v.),  145,  146,  150,  248,  250,  254 

identification  of  legatee  by,  239 

of  paper  by,  239 
new  contract  by,  449,  450 
notice  engrafting  time,  473 
novation  of  written  contract,  447 
reference  to  terms  arranged  by,  239 
rescission  by,  445,  446 
revocation  of  agent's  authority  by,  238 

PAROL  VARIATION 

American  jurists  on  the  doctrine  of,  353,  354 
defendant,  set  up  by,  331  et  seq. 
dismissal  of  action  on  proof  of,  332,  333 
election  on  proof  of,  333  et  seq. 
enforcement  of  contract  with,  332 

by  plaintiff,  346  et  seq. 
evidence,  coming  out  on  the,  336 
lease,  in  contract  for,  332,  335 
part-performance,  in  cases  of,  276 
plaintiff,  alleged  by,  336,  346  et  seq. 
reduction  of  contract  into  writing,  where  error  in,  331 
right  of  common,  as  to,  332 
Statute  of  Frauds,  inadmissible  under,  345 
subsequent  parol  contract,  by,  345 
timber,  as  to  payment  for,  335 
unfair,  where  enforcement  would  be,  333 


PARTIAL  EXECUTION 

alternative,  where  contract  is,  376 

award,  of,  362 

default  of  defendant,  where  impossibility  due  to,  367 

distinct  lots,  where  property  sold  in,  358,  359 

prices,  where,  359 
divisible  contract  (q.v.),  in  cases  of,  357  et  seq.,  364 
exceptions  to  the  principle  of  the  Court  respecting,  364  et  seq. 
future  acts  to  be  done,  where  there  are,  366,  367 
generally  not  compelled,  357,  360  et  seq. 
honorary,  where  part  of  arrangement  is,  376 
independent  contracts,  in  cases  of,  360 
indivisible,  where  contract  is,  357  et  seq. 
lease,  of  contract  relating  to,  363 
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PARTIAL  EXECUTION— continued. 

malum-prohibitum,  where  part  of  arrangement  is,  376 
marriage  contracts,  in  cases  of,  363,  415 
moiety,  in  case  of  contract  by  owner  of,  358 
negative  terms,  where  contract  contains,  370  et  seq. 
one  lot,  in  case  of  contract  for  sale  in,  357 
option  to  purchase,  in  case  of,  377 
partnership  contract,  in  case  of,  361,  362 
ship  and  freight,  of  contract  relating  to,  358 
unenforceable  part  performed  before  suit,  where,  377 
works,  of  contract  relating  to,  362 

PARTICULARS, 

imperfect  enumeration  of  prohibited  trades  in,  527 
misleading,  507,  508 
plan  (q.v.),  referring  to,  409 
Sale  of  Land  by  Auction  Act,  1867,  as  to,  312 
And  see  Conditions  op  Sale. 

PARTIES 

adding,  74 

adverse  claimants,  71,  74 

rights,  persons  having,  66 
agent  (q.v.),  86,  106—112 
ASSIGN  (q.v.),  86 

assignee  in  bankruptcy,  91 

under  insolvency,  72 
assignor,  86 

auctioneer,  111,  112,  616 
bare  trustee,  73 
company  (q.v.),  98  et  seq. 
contract,  parties  to,  parties  to  suit,  62 
conveying,  64,  65 
counterclaim,  by,  75,  76 
creditors  of  vendor,  7l  n.,  83 
defendant  not  interested  in  all  relief  claimed,  74 
description  (q.v.)  of,  147 — 150,  223 
devisee,  82,  84 

directors  of  unincorporated  company,  70 
donee  of  power,  68 

equity  of  redemption,  person  interested  in,  63 
former  practice  of  Court  of  Chancery,  under,  62 — 73 
general  rule,  the,  62,  73 

exceptions  to  the,  66 — 73 
heir,  82—84 

inconsistent  rights,  persons  having,  66 
infant  heir,  83 
insolvent  lessee,  88 
judgment  creditor,  63  n. 

Land  Transfer  Act,  1875,  in  cases  under,  76,  81,  394 
legatees,  75,  84  n. 
lessee,  65 
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PARTIES— continued, 

lots,  purchasers  of  separate,  64 
involved,  71 
lunacy  of,  117 

MARRIED   WOMAN  (q.V.),  115 

misjoinder  of,  66,  106  n. 

mortgagee,  63,  64,  75,  87 

mortgagor,  64 

multifariousness  of,  72,  73 

multiplicity  of  suits  avoided  by  relaxation  of  rule  as  to,  70 

no  interest,  person  having,  66,  73 

novation,  in  cases  of,  66 

personal  representative,  71,  82 

pleading,  where  objection  precluded  by,  69 

possession,  railway  company  in,  65 

present  practice,  under  the,  73 — 76 

previous  contract  impeached,  where,  64 

interest  in  estate  or  purchase-money,  where,  67,  68 
principals,  106  et  seq. 
property  sold  twice  over,  where,  64 
provisional  assignee  in  insolvency,  95  n. 
purchase-money,  person  claiming  interest  in,  68 
registered  estates  or  rights,  persons  having,  76 
remainderman,  68 
reversioner,  69 

Rules  of  Court  (q.v.)  as  to,  73,  74 
second  purchaser,  64 
separate  estate,  trustees  of,  115 
several  contracts,  where,  73 

objects,  where  suit  had,  65 
shareholders,  70 
solicitor,  77 

some  suing  or  sued  on  behalf  of  all,  70,  73 
stakeholders,  111,  112 
steward,  64,  78 

Stock  Exchange,  in  cases  of  sales  on,  67 
stranger  (q.v.)  to  the  contract,  67,  77 — 81 
necessary  party  to  conveyance,  62 
sub-mortgagee,  87 
sub-purchaser,  69 
tenant  of  vendor,  65 
third  persons,  74,  394 
treasurer  of  joint-stock  company,  70 
trustees,  71,  72,  75,  78,  82 
ultimate  purchaser,  67 
voluntary  settlor,  72 
widow,  83 

PARTITION, 

contract  for,  16,  637 

PARTNERSHIP 

accounts,  action  for,  366,  367 
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PARTNERSHIP— continued. 

at  will,  contract  for,  35,  641 

capital,  contract  silent  as  to,  157,  362 

contract  for,  generally  not  enforced,  641 

illegal,  642 

tainted  with  fraud,  hardship,  or  improper  conduct,  642 

where  enforced,  641 
contract  to  execute  deed  of,  641 
executory  and  executed  contracts  of,  contrasted,  366 
injunction  in  cases  of,  366,  641 
member  of  company,  of,  36 
part-performances  of  contract  for,  641 
partial  execution  of  contract  relating  to,  362 
specific  re.lief  on  articles  of,  642 
rescission  (q.v.)  of  contract  of,  297 
sale  of  share  in,  166,  170 
uberrima  fides  in  contracts  for,  304 
valuation  at  end  of,  156 
variation  in  terms  of,  450 

PART-PAYMENTS 

jurisdiction  of  Court  of  Chancery  as  to,  617 — 619 
lien  created  by,  614  et  seq. 
repayment  of,  614 
sub-purchaser,  by,  615 

PART-PERFORMANCE 

acceptance  of  goods,  by,  253,  254 

acts  prior  to  contract  cannot  be,  269 

admeasurement  of  estate  not  an  act  of,  269 

alleged  contract  denied  but  another  admitted,  where,  275 

alteration  of  plaintiff's  position  by,  413 

alternative  remedies,  incases  of,  257,  265 

appropriation  of  money  is  not,  269 

arbitrators,  acts  done  by,  are  not,  257 

auction-duty,  by  payment  of,  265 

building,  by,  263 

cohabitation  may  be,  268 

compensation,  where  acts  admit  of,  264 

compulsory  taking  under  Lands  Clauses  Act,  by,  257 

consistent  with  the  contract  alleged,  must  be,  253 

consent  to  lease,  by  giving,  260  n 

corporations,  in  contracts  by,  255,  261,  280 

damages,  answerable  in,  40,  264 

defence  claims  benefit  of  the  statute,  where,  272 

delivery  of  rent-roll  and  abstract  to  purchaser  not,  270 

dissolution  of  partnership,  by,  271 

essentials  of,  252 

execution  of  deed  by  vendor  not,  269 

lease  by  married  woman  not,  270 

settlement  by  husband  not,  268 
expenditure  distinguished  from  possession  as  an  act  of,  263 
,  review  of  the  cases  on,  ,.  266 
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PART-PERFORMANCE— continued. 

fraud  (q.v.)  prevented   by   the  operation  of   the   principle  of, 
255 
,  where  refusal  to  perform  does  not  amount  to,  256 
honorary  engagement,  of,  258 
incomplete  contracts,  of,  259,  276 

injustice  prevented  by  the  operation  of  the  principle  of,  255 
instructions  for  lease  or  conveyance  not  acts  of,  269 
knowledge  of,  in  party  to  be  charged,  256 
lapse  of  time  in  relation  to,  263 
laying  out  money,  by,  263,  451 
marriage,  acts  connected  with,  may  be,  267,  268 
alone  is  not,  266,  267 
-contracts,  in  respect  of,  262 
mutual  wills,  in  cases  of,  258 
new  contract  supported  by  acts  of,  450 
objections  raised  after,  142 
parol  evidence  let  in  by,  252  et  seq.,  271  et  seq. 
origin  of  the  jurisdiction  in  cases  of,  40 
possession  as  an  act  of, 

acquiesced  in,  261,  263 
adverse,  259 

both  parties  bound  by,  261 
company,  against,  261 
family  arrangements,  under,  262 
marriage  contracts,  under,  262 
occupier,  by,  261 
owner,  by,  261 
stranger,  by,  260 
tenant,  by,  255,  260 
preparatory  acts  not,  264,  269 
principle  of,  as  an  exception  to  the  Statute  of  Frauds,  252,  255, 

276 
purchase-money,  part-payment  of,  is  not,  257,  264,  265 
purchase  of  release  of  a  right  not  an  act  of,  269 
railway  cases,  in,  40 
rebuilding  of  party-wall  as,  255 
referable  to  contract,  must  be,  252,  253 

no  other  title,  must  be,  254,  255 
registration  of  deed  by  vendor  not  an  act  of,  269 
remainderman,  when  binding  and  when  not  binding  on,  256 
reUt,  payment  of  additional,  as,  265,  266 
rescission  after,  445 
seal,  where  want  of,  258 
service,  by,  268  n. 

siding,  construction  and  user  of,  as,  259 
specifically  enforceable  contracts,  applies  only  to,  258 
Statute  of  Frauds,  may  preclude  party  from  setting  up,  252  et  seq. 
strangers'  acts  are  not,  257 

sufficient  evidence  of  the  contract,  cannot  be,  253 
surrender  of  lease,  by,  271 
vague  contract,  of,  273 
work  and  labour  done,  in  cases  of,  258,  280 
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PATENT, 

contract  contemplating  the  obtaining  of,  467 

FATENT  MEDICINE, 

contract  relating  to,  642 

PAYMENT 

charter-party,  in  pursuance  of,  28  n. 
contract  satisfied  by,  22,  24 
instalment,  by  way  of,  614 
neglect  to  make,  402 
notice  of  mortgage  after,  615 
such  a  sum  as  A.  may  fix,  of,  151 

PAYMENT  INTO  COURT 

acts  of  ownership,  on  the  ground  of,  566,  611,  612 

admission  of  title  by  purchaser  in  possession,  upon,  608 

affidavit  in  support  of  application  for,  612 

before  delivery  of  defence,  612 

contract  allowing  possession  to  be  taken  before  completion  of 

title,  in  case  of,  609,  610 
deduction  of  income-tax  in  cases  of,  612 
election  between,  and  giving  up  possession,  608,  609,  611 
instalment  of  purchase-money  received  by  vendors,  of,  610 
interest  payable  after  time  appointed  for,  607 
laches  on  vendor's  part,  in  cases  of,  608 

loss  of  purchase-money  in  consequence  of  opposition  to  order  for,  61 3 
motion,  ordered  on,  612 

possession  under  some  other  title,  in  cases  of,  610,  611 
rent,  of,  611 

stakeholder,  where  purchase-money  is  in  hands  of,  612,  613 
vendor's  right  to  require,  608  et  seq. 

PENAL  SUM  OR  PENALTY 

alternative  contract,  in,  58 — 61 

amount  of,  largeness  or  smallness  of,  59 

benefit  of,  and  of  contract,  where  different  persons  would  take,  59 

bond,  contained  in,  54,  55 

Common  Law  remedy,  as  regards,  55 

compensation,  where  fixed  sum  to  be  paid  by  way  of,  58 

contracts  with  a, 

classification  of,  53 

general  rule  of  Equity  as  to,  54 

intention  governs  construction  of,  58,  60 

unreasonable  unless  giving  option,  61 

where  enforced,  53 

where  not  enforced,  53 
Courts  of  Equity,  how  regarded  by,  58 
effect  on  the  jurisdiction  of  a  clause  for  payment  of,  52 
election  between  performance  and  payment  of,  52,  54,  58 

to  pay,  not  imported  by  contract  being  comprised  in 
bond,  57 
form  of  contract  as  to,  58 
higher  rate  of  interest  not  a,  603 
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PENAL  SUM  OE  PENALTY— continued. 
increased  rent  not  a,  56,  (of.)  61 

,  where   there    is   a  stipulation  for  forfeiture    in 
addition  to,  61 
liquidated  damages  distinguished  from,  55 
obligation  and  contract  distinct,  where,  57 
penalty  strictly  so  oalled,  where  a,  53 
rights  of  obligee  with  respect  to,  57 
sum  single  and  continuing  act,  where,  60 
variable,  where,  60 

PERFORMANCE 

alternative,  of,  439—443 
Common  Law,  at,  410,  462 
condition  (q.v.),  of,  400,  427—429 
consent  of  third  party  necessary  to,  434 
continuous  acts,  of,  33 
delay  in,  474 
enforcement  of  actual,  13 

complete,  where  possession  taken,  143 
essentials  to  enforcement  of,  142 
exact,  410 

frequent  breaches,  where,  33 
immediate,  412 

impossibility  (q.v.)  of,  367,  397,  401,  413 
infant  heir,  by,  412 
lease,  of  contract  to  accept,  144 
marriage  contract  (q.v.),  in  cases  of,  414,  415 
neglect  in,  459 
plaintiff,  by,  406  et  seq. 

alteration  of  position,  involving,  413  et  seq. 

collateral  contract,  in  respect  of,  411,  412 

express  terms,  of,  407 

future  acts,  in  respect  of,  416 — 418 

implied  terms,  of,  407 

impossible,  413 

non-essential  terms,  of,  406,  410,  411,  422 

prevented  by  defendant,  412 

representations  of  future  acts,  of,  407  et  seq. 

substantial  part  of  contract,  of,  413 

waived,  412 
positive  contract,  of,  430,  431 
representation  (q.v.),  of,  133,  407 
result  of  default  in,  13 
separate  contemporaneous  contracts,  of,  360 
unenforceable  by  Court,  33 
useless,  where,  35 
waiver  (q.v.)  of,  412,  429 
worse  than  non-performance,  where,  40 

And  see  Part-Performance,  Specific  Performance, 

PERSON, 

error  in  regard  to,  90 
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PERSONAL 

contracts,  85,  87,  88,  90,  107 
motives  disregarded  by  Lord  Thurlow,  90 
relation,  where  motive  to  contract,  89 
services,  contracts  for,  40 — 42,  202 
And  see  Hiring  and  Service. 

PLAN 

Act  of  Parliament,  referred  to  in,  408 

doubt  as  to  identification  of,  164 

exact  performance  of  scheme  not  rendered  obligatory  by,  409 

exhibited  by  vendor,  408 

incorporated,  224  n.,  408 

intended  division  of  estate,  showing,  408 

misleading,  327 

present  state  of  property,  representing,  409 

silence  of  contract  as  to,  408 

PLEA 

covin,  of,  285 
fraud,  of,  285 
statute  of  32  Henry  VIII,  c.  9,  of,  91 

STATUTE   OF  FRAUDS  (q.V.),  of,  221,  222 


PLEADING 

adding  parties,  74 
admissions  in,  246,  563,  564,  574 
alternative  relief,  44,  457,  458,  616 
amendment,  44,  275 
compensation,  case  for,  518 

connection  of  subject-matter  of  contract  with  claim,  146 
counter-claim,  75,  485,  616 
defect  in  title  put  forward  in,  556 
distinctness  in,  223  n. 
implied  contract,  245 
misjoinder,  66,  106  n. 
notice  to  bare  trustee,  75 
third  parties,  74 
objection  as  to  parties  precluded  by,  69 
plea  (q.v.),  91,  221,  222,  285 
remedy  or  relief  over,  74 
separate  trials,  74 
several  causes  of  action,  74 
special  case,  485 

Statute  of  Frauds  (q.v.),  220  et  seq.,  244 
third-parties,  74,  75 
waiver,  570 

And  see  Judicature  Acts,  1873  and  1875,  Parties,  Rules  of 
Court, 
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POSSESSION 

account  of  rents  and  profits  against  purchaser  in,  458 

agreement  to  pay  interest  implied  in  act  of  taking,  602,  603 

acquiescence  in  non-performance  of  promise,  not  amounting  to,  479 

complete  title  previously  shown,  with,  469 

continuing  in,  under  arrangement,  480 

estate  and  purchase-money,  of,  588,  608 

immediate,  condition  for,  425 

injunction  restraining  company  from  continuing  in,  498,  504 

intended  lessee,  taken  by,  160 

lapse  of  time  where  plaintiff  is  in,  477 

often  taken  before  completion,  587 

order  for  delivery-up  of,  610 

part-performance  (q.v.),  an  act  of,  260  et  seq. 

purchase  of  right  to,  610  n. 

purchaser  turned  out  of,  523,  605,  606 

purchaser's  obligation  to  take,  587 

referable  to  contract  to  give  a  fair  consideration,  156 

some  other  title,  610,  611 
returned  by  purchaser,  604 
reversionary  estates,  on  sales  of,  607 
specified  day,  to  be  given  on,  468 
statutory  power,  taken  under,  606 
tenant  in  common,  as,  610 

to  vendor,  as,  610 
time  at  which  purchaser  can  prudently  take,  590 
transfer  of,  where  no  stipulation  as  to,  587 
under  the  contract,  478 
vacant,  591  n. 

vendor  in,  is  not  bailiff  to  purchaser,  598 
vendor's  obligation  to  give,  586 
waiver  not  worked  by,  566 

worked  by,  565,  567 
without  receipt  of  rents,  609  n. 

POSTING 

of  acceptance  (q.v.),  contract  dates  from,  131 

POST  OFFICE 

acceptor  not  answerable  for  casualties  of,  131 

PKACTICE.     See  Costs,  Pleading,  Rules  op  Court. 

PRJEGIPE  QUOD  REDD  AT,  7 

PEE-EMPTION,  EIGHT  OF 

contract  made  in  forgetfulness  of,  178  n. 

covenant  to  give,  94  n. 

enforced,  16 

limited  by  personal  nature  of  acts  to  be  done,  89  n. 

notice  in  pursuance  of,  129 

statutory  offer  of,  not  made,  559 

violation  of,  16 
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PREMIUM, 

contract  to  reduce,  33 

lease  conditional  on  payment  of,  465 

PEESUMPTION 

bona  fides,  of,  392 

implied  term,  of,  may  be  rebutted  by  notice,  160 

new  contract,  of,  450 

previous  parol  contract,  of,  349 

settlement  silent  as  to  promise,  where,  137 

title  (q.v.)  depending  upon,  388  et  seq. 

PRETENDED  TITLES,  91,  92 

PRICE 

arbitrators,  fixed  by,  153,  660 

award  of  surveyor,  to  be  determined  by,  591 

defendant  preventing  ascertainment  of,  153 

determination  of,  150  et  seq. 

different,  for  different  parts  of  subject-matter,  359 

essential  ingredient  of  contract,  150 

fair,  150,  153  et  seq. 

inadequacy  of,  194.     And  see  Considebation. 

instalments,  to  be  paid  by,  367 

Lands  Clauses  Act,  fixed  pursuant  to,  154,  606 

mode  of  ascertaining, 

alternative,  154 

essential,  150,  151,  152  et  seq.,  660 

no  election  as  to,  154 

not  essential,  150,  151,  155,  156 

provided  by  contract,  152  et  seq. 

omission  of,  352 

referees  as  to,  155  n. 

reserved,  312 

Roman  Law  as  to  ascertainment  of,  152 

third  person,  to  be  fixed  by,  151  et  seq.,  172,  302 

unascertained,  150 

valuers,  to  be  ascertained  by,  151  et  seq.,  169 
And  see  Part-Payment,  Puechase-money. 

PRINCIPAL 

agent  (q.v.),  sued  with,  108,  111 

miseepeesentation  (q.v.),  innocent  of,  285 

named,  106 

question  whether  contractor  is,  where,  108 

sued,  106—108 

suing,  106—108 

unnamed,  107 

PRINTED  NAME 

regarded  as  signature,  230 
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PRIVITY 

of  contract,  47 
estate,  47 

PROFIT 

on  appropriated  purchase-money,  604 

PROMISE,  131.    See  Representation. 

PROMISSORY  NOTE, 

compelling  indorsement  of,  16 
contract  as  to,  21 

PROMOTERS, 

contracts  by,  98  et  seq.     See  Company. 

PROPERTY 

passing  of  the,  585 

where  no  right  to,  taken  away,  40  n.,  43 

PROPOSAL 

and  acceptance  (q.v.),  contract  constituted  by,  121,  131 

creates  no  mutuality,  no  obligation,  127 

determined  by 

refusal  of  person  to  whom  it  is  made,  127,  129 
withdrawal  (q.v.)  of  proposer,  127  etseq.    And  see  Retrac- 
tation. 

election,  giving,  130 

formal  contract,  subject  to  provision  as  to,  227 

invalidity  of,  without  acceptance,  121 

leaving  term  to  be  ascertained  or  decided,  125 

marriage  treaty,  on,  138  et  seq. 

memorandum  of,  distinguished  from  memorandum  of  agreement, 
121 

not  revived  by  tender  of  acceptance  after  refusal,  129 

payment  on  a  particular  day,  involving,  126 

promise,  by,  131 

representation  (q.v.),  by,  131 

shares  (q.v.),  to  take,  124 

variance  between,  and  acceptance,  123,  129 

variation  of,  by  proposer,  129 

verbal,  distinguished  from  written,  137 

PROSPECTUS 

Companies  Act,  1867,  as  to,  306 
material  fact,  silent  as  to,  305 

PROTEST 

delay,  against,  481 
mere,  480 
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PUBLIC, 

fraud  on  the,  322,  323 
injury  to  the,  180 

PUBLIC  DUTY 

arising  from  private  contract,  4,  5 

PUBLIC-HOUSE, 

deposit  on  sale  of,  617 

essentiality  of  time  in  contracts  relating  to,  466,  467 

sale  of  stock  in,  466 

And  see  Going  Concern. 

PUBLIC  POLICY 

application  to  Parliament  on  grounds  of,  664 
assignment  contrary  to,  87 
Court  of  Equity  cannot  judge  of,  664 
delegation  of  statutory  powers,  as  to,  93 
illegal  contracts,  as  to  proceedings  on,  210 
separation,  as  to  contracts  for,  648 

PUFFEE 

all  parties  having  liberty  to  bid,  in  cases  of,  311 

fraud  (q.v.)  in  employment  of,  310  et  seq. 

more  than  one,  311 

one,  311 

Sale  of  Land  by  Auction  Act,  1867,  as  to,  312 

vendor's  solicitor,  175 

without  reserve,  where  sale  is,  310 

PURCHASE-MONEY 

amount  of,  left  by  contract  for  subsequent  ascertainment,  590,  591 
appropriation  of,  by  purchaser,  591,  596,  603,  604 
constructive  trusteeship  of,  587 
estate  and,  mutually  exclusive,  588,  608 
inadequacy  of,  191.     And  see  Coksidebation, 
interest  in,  under  prior  contract,  68 
part-payment  of,  257,  264,  265 
payment  into  Court  (q.v.)  of,  608  et  seq. 
profit  made  by  purchaser  on  appropriated,  604,  605 
purchaser's  obligation  to  pay,  586 
And  see  Lien,  Price. 

PURCHASER 

constructively  a  trustee,  587 
obligations  of,  586,  587 


QUARRY 

compensation  (q.v.)  for  stone  subtracted  from,  542 
contract  to  work,  37 


[The  figures  refer  to  the  pages.]  737 

QUASI-CONTRACTS,  48.     See  Lands    Clauses    Consolidation  Act 
1845. 

QUIT  RENTS, 

incidents  of  tenure,  524 


RAILWAY 

abandoned,  23 

branch,  contract  to  lay  down,  263 

confidential  services  in  working,  202 

construct,  contract  to,  23,  37,  165,  203 

contracts  conditional  on  formation  of,  428,  429,  438 

neglect  to  complete  purchase  after  making,  609 

sale  of,  504 

siding,  39 

user  of,  contract  as  to,  363 

work,  contract  to,  44 

works,  contract  to  execute,  366 

for  convenience  of  plaintiff 's  lands,  39 

RATIFICATION 

acquiescence,  by,  235 

agency,  may  take  the  place  of,  235 

benefit  of  contract,  by  taking,  235 

corporation,  by,  216 

essentials  of,  235 

infant,  by,  201  n. 

printed  name,  of,  230.     And  see  Signature. 

Statute  op  Frauds  (q.v.),  may  take  contract  out  of,  235 

vague  expressions,  not  implied  from,  235 

RECEIVER 

acts  op  ownership  (q.v.),  in  consequence  of,  567,  611,  612 
appointment  of,  pending  sale,  503 

RECITAL 

evidence  of  a  contract,  120 

RECOVERY  OF  LAND, 

counter-claim  in  action  for,  485 

equitable  right  to  specific  performance  appearing  in  action  for, 
485 

RECTIFICATION 

ambiguous  writing,  by,  341 
articles  of  agreement,  of,  339,  340 
bond,  of,  355 

common  error,  of,  338  et  seq. 
consequential  relief  in  addition  to,  355 

3  B 
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RECTIFICATION— continue  d. 

election  between  amendment  and,  340 
intentional  omission,  in  cases  of,  344,345 
Judicature  Act,  1873,  by  virtue  of,  354,  355 
mistake  of  one  party,  in  cases  of,  340 

plaintiff,  for,  327 
parol  evidence  admitted  as  a  ground  for,  340 
pament  of  money,  of  contract  for,  355 
plaintiff  suing  for  specific  performance,  where,  346  et  seq. 
policy,  of,  338,  340 

previous  parol  contract,  by  reference  to,  349 
prior  actual  contract,  requires,  340 
register  of  shares,  of,  488,  489 
rent,  as  to  amount  of,  347 
strongest  possible  proof  required  for,  341 

REFERENCE  OF  TITLE 

admission  of  title  (q.v.)  by  defendant's  pleading,  in  case  of,  563, 564 

answer,  before,  571,  573 

certificate  (q.v.)  of  result  of,  578  et  seq. 

Chambers,  to,  578 

compromise  of  disputed  rights,  in  cases  of,  553 

conditions  of  sale,  in  accordance  with,  562 

costs  of,  581 

Court  of  Chancery,  at  what  stage  directed  by  the,  571 — 574 

covenants  in  lease,  having  regard  to,  563 

decision  of  objection  without,  563 

delay,  questions  of,  raised  on  application  for,  576  n. 

disallowance  of  purchaser's  costs  of,  557 

either  party  generally  has  a  right  to,  563 

everything  connected  with  the  title,  may  extend  to,  574,  575 

evidence  under,  578 

form  of,  563,  574  n. 

frivolous  questions  raised  by  the  answer,  where,  571 

general  terms,  in,  556,  557 

good  holding  title,  confined  to,  562 

hearing,  at  the,  571 

before  the,  571,  572 
immediate,  where  vendor  should  apply  for,  573,  574 
limited,  562,  563,  575 
loss  of  right  to,  568 
motion,  on,  571,  572,  573 

by  purchaser  defendant  for,  573 
no  objection  at  all,  though  purchaser  has,  556 
not  confined  to  sales  of  real  estate,  557 
only  one  objection,  where,  556 
open,  576 

origin  of  purchaser's  right  to,  556 
present  practice,  how  obtainable  under,  574 
prevented  by  defences  which  failed  at  the  hearing,  581 
purchaser  defendant  is  entitled  to,  556 
plaintiff  seeking,  557 
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REFERENCE  OF  TITLE— continued. 

purposes  for  which  premises  were  taken,  having  regard  to,  563 

question  of  title  only,  where,  571,  572,  573 

reference-back  to  Chambers  after,  580 

resulting  in  showing  that  good  title  was  shown  in  due  time,  557 

sale  with  all  faults,  in  cases  of,  382 

shares  in  railway  companies,  in  respect  of,  558 

mines,  in  respect  of,  558 
time  allowed  for  completion  of  title  under,  576 

at  which  title  shown,  should  include  inquiry  as  to,  574 
not  allowed  for  completion  of  title  under,  576,  577 
,  questions  of,  raised  on  application  for,  576  n. 
varying  nature  of,  558 
vendor  cannot  except  to  the  title  on,  557 

selling  such  interest  as  he  has,  in  oases  of,  558 
Vendor  and  Purchaser  Act,  1874,  under,  578 
waiver  of  objections  should  be  recognised  in  judgment  directing, 
557 
where  purchaser  has  asked  for,  557 
of  right  to,  by  purchaser,  563  et  seq. 
by  vendor,  563 
when  title  may  be  made  out  under,  576 
where  not  directed,  558,  564 

REFRESHMENT-ROOM, 

accommodation  in,  contract  for,  165 
assign  of  lease  suing  for  occupation  of,  94 
enforcement  of  covenant  in  lease  of,  364 

REFUSAL 

of  one  party  to  perform,  447 

peoposal  (q.v.)  determined  by,  127,  129 

to  register  transfer,  631 — 633 

REGISTER 

application  to  rectify,  under  Companies  Act,  1862,  488,  489 

shipping,  of,  643 — 646 

substitution  on,  part  of  contract,  634 

REGISTER  COUNTIES, 

contracts  relating  to  land  in,  95 

REGISTERED  LAND  OR  CHARGE, 
contracts  relating  to,  76,  394,  488 

REGISTRATION 

of  transfer  of  shakes  (q.v.),  620,  622,  625,  629—634 

RELIEF 

alternative,  44,  457,  458,  618 

grounded  on  right,  perfect  in  itself,  and  resulting  from  transactions 
under  contract,  366 

3  b  2 
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RELIEF  AFTER  JUDGMENT 
attachment,  by  writ  of,  501 
costs,  by  order  for  payment  of,  501 
damages,  by  way  of,  501,  502 
injunction,  by,  503,  504 
necessary,  when,  500 

payment  and  delivery  of  deeds,  by  order  for,  501 
receiver,  by  appointment  of,  503,  504 
rescission,  by  order  for,  501 
sale,  by,  503 
sequestration,  by,  501 
stay  of  proceedings,  by,  501 

vendob's  lien  (q.v.),  by  enforcement  of,  502  et  seq. 
vesting  order,  by,  505 
writ  of  assistance,  by,  505 

REMAINDERMAN 

leasing  power,  bound  by  contract  under,  203 

part-performance  (q.v.),  when  not  bound  by  acts  of,  256 

prejudiced  by  contract  of  tenant  for  life,  176 

suing  or  sued,  68 

tenant  in  tail,  not  liable  on  contracts  of,  68 

REMEDY, 

alternative,  24 

common  law  (q.v.),  15  et  seq. 

RENEWAL 

covenant  for,  not  enforced,  421 

ultra  vires,  178 

variation  of,  335 
delay  under  contract  giving  right  of,  475 
ecclesiastical  corporation,  by,  437  ' 

mining  lease,  of,  423 
sub-lessee,  to,  182 
siqypressio  veri  in  obtaining,  175 
time  of,  465 

RENT 

abatement  of,  by  parol,  448 

by  written  contract,  450 
account  of  arrears  of,  405 
additional,  payment  of,  266 
arbitrators,  referred  to,  173 
commencement  of,  not  stated,  157 
fee-farm,  559 

mode  of  reservation  of,  held  essential,  437 
occupation-,  511,  601,  602 
reduced  proportionately  to  deficiency  of  acreage,  539  n. 

RENTS  AND  PROFITS 

actually  received,  vendor  is  usually  charged  with,  597 

contract  silent  as  to,  589 

dispossession  of  purchaser,  in  case  of,  606 
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RENTS  AND  TEOFITS— continued. 

election  between,  and  interest,  603 
interest  and,  mutually  exclusive,  588,  603 
payment  into  Court  of,  611 
possession  without  receipt  of,  609  n. 
reserved  to  vendor  by  conditions  of  sale,  592 
time  from  which  purchaser  takes,  where 

contract  fixes  date  for  completion,  589 

fixes  no  date  for  completion,  589 
estate  sold  is  reversionary,  607 
interest   much    exceeds  rents    and    delay   is  owing   to 

vendor,  589 
title  is  made  out  in  Chambers,  590 
wilful  default  in  relation  to,  597 — 599 

REPAIRS 

contract  to  do,  37,  38,  369,  401,  420.  And  see  Building  Contract. 
engines  and  rolling  stock,  of,  41 
lessor,  by,  407 

REPORT,  579,  580,  582.     See  Certificate. 

REPRESENTATION 

accounts,  founded  on,  298 

act,  by,  281 

act  not  done  in  reliance  on,  132  n. 

acted  on  by  other  party,  132 

agency,  of,  234 

clear  and  absolute,  133 

contract  constituted  by,  133 

founded  on,  131 
directors,  by,  288 
discovered  to  be  untrue,  304 
distinct,  effect  of,  297 
dry-rot,  as  to,  525 
executor,  by,  140 
existing  facts,  of,  132,  141,  284 
false,  classified  by  Stephen  J.,  133  n. 
falsity  of,  284.     And  see  Misrepresentation. 
future  things,  of,  132,  407 
general  statement,  not  countervailed  by,  297 
insurance  company,  by,  286  n. 
intention,  of,  134  et  seq.,  286 
lease,  as  to  existence  of,  141 
marriage  not  induced  by,  137 
marriage-treaty,  on,  132,  134,  137  et  seq. 
means  of  verifying,  291  et  seq. 

notice,  as  to  fact  of  which  there  would  be  implication  of,  297 
past  things,  of,  132  4 

plaintiff,  by,  407  et  seq. 
plan  (q.v.),  by,  408  et  seq. 
position  in  life  altered  on  faith  of,  140 
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REPRESENTATION— continued. 
stranger,  by,  140 

subsequent  settlement  silent  as  to,  137 
truth  of,  obligation  to  know,  286 
vague,  133,  289  et  seq. 
vendor,  by,  407  et  seq, 

REPUDIATION 

after  party  has  disabled  himself  from  making  restitution,  321 


REQUISITIONS 

between  vendor  and  purchaser,  562 

inconvenient  but  legitimate,  513 

precluded,  560 

time  for  sending  in,  470 

Vendor  and  Purchaser  Act,  1874,  as  to,  486 

waiver  (q.v.)  of,  566 

RESCISSION 

act  of  God,  when  restitution  has  been  rendered  impossible  by, 

320,  322 
action  for  deceit  after  loss  of  right  of,  322 
acts  tending  to,  419 
agreement,  by  mutual,  445  et  seq. 

with  a  third  person,  by,  451,  452 
alternative  claim  for,  457 
assurance,  of  contract  for,  338 
bar  to  performance,  a,  444 
before  day  fixed  for  transfer  of  possession,  617 

BREACH   OF  TRUST  (q.V.),  for,  188 

collateral  to  the  contract,  is,  445 
concealment,  for,  302 
condition  for,  453 — 457,  555 
conduct,  by,  446,  459 

not  amounting  to,  448 
consent  generally  requisite  to,  453 
defect  in  thing  sold,  for,  382 
delay,  for,  459 
election,  prevented  by,  317 
events  prior  to  the  contract,  for,  396 
executed  contracts,  of,  285,  301 
false  statements  believed  to  be  true,  for,  285 
fishery,  of  contract  for  lease  of,  338 
fraud  (q.v.),  for,  168,  301,  319,  458 
fraudulent  misconduct,  for,  460,  461 

use  of  power  of,  512 
French  law  as  to,  196,  321 
fresh  agreement,  by,  448  et  seq. 
impossibility  of  performance,  for,  459 — 461 
impossible,  316,  318,  322 
inadequacy  of  consideration  (q.v.)  as  a  ground  for,  192,  196 
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RESCISSION — continued. 
inequitable,  317 

insolvency  of  other  party,  upon,  459 
instalment,  for  default  in  payment  of,  456 
intended  lessee,  at  suit  of,  183 
loss  of  right  of,  316  et  seq.,  455 
lunacy  of  party,  for,  117  n. 
material  misdescription,  for,  517 
misleading  particulars,  for,  508 
misrepeesentation  (q.v.),  for,  297,  315,  321,  532 
mistake  (q.v.),  for,  320,  458 

of  both  parties,  337,  338 

of  law,  341 

of  one  party,  331 
non-disclosure,  for,  302,  380 
non-existence  of  subject-matter,  for,  396 
novation  (q.v.),  by,  449  et  seq. 
order  for,  after  judgment,  501 

other  remedies  open  notwithstanding  loss  of  right  of,  321 
parol,  by,  445,  446 
partnership  contract,  of,  297 
part-performance,  where  there  has  been,  445 
persistence  in  objection,  on,  546 
plaintiff's  conduct,  precluded  by,  319,  322 
possession,  after  taking,  320 
power  to  rescind,  by  exercise  of,  453  et  seq. 
reception  of  benefit  under  the  contract,  after,  319 
refusal  of  one  party  to  perform,  upon,  447,  458,  459 
restitutio  in  integrum  a  condition  of,  318 
right  of  way,  for  concealment  of,  295 
shaees  (q.v.),  of  contract  to  take,  317,  319 
Statute  of  Frauds,  in  cases  of  contracts  under,  445,  446 
stranger  party  to  action  for,  80 
suggestio  falsi,  where,  309 
summary  of  modes  of,  444 
suppression  of  material  fact,  for,  302 
third  person,  when  property  has  passed  to,  317,  322 

when  restitution  has  been  rendered  impossible  by  act 
of,  320,  322 
time  for  exercise  of  right  of,  455 
title  (q.v.),  for  misrepresentation  as  to,  294,  295 
total  abandonment,  by,  447 
variation  from  description,  for,  382 
void,  where  contract  is  to  be,  in  specified  event,  453 
waiver  of  right  of,  455 
winding-up  order,  after,  317,  319 

RESERVE,  310,  312.    See  Sale. 

RESTITUTIO    IN   INTEGRUM,  318  et  seq. 

RESTRICTIVE   STIPULATIONS,  558,  559,  575 
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RETRACTATION 

notwithstanding  time  for  acceptance  (q.v.)  prescribed,  128 
offer,  of,  121 
And  see  Proposal,  Withdrawal. 

REVERSIONARY   INTEREST 
auction,  sold  by,  199 

burden  of  proof  in  actions  relating  to,  198,  200 
inadequacy  of  consideration  in  sale  of,  197  et  seq. 
payment  of  interest  by  purchaser  of,  607 
present  interest  sold  together  with,  198 
Sales  of  Reversions  Act  as  to,  199 
time  (q.v.)  in  relation  to  sales  of,  466,  469 

REVERSIONER 

covenants,  when  entitled  to  enforce,  69 
party  to  suit,  69 

REVIVOR 

by  vendor,  84 

REVOCATION 

authority  of  auctioneer    (q.v.)  or    other   agent  (q.v.),  of,  236 

et  seq. 
death  of  principal,  by,  238 
notice  of,  238 

ROADS, 

contract  to  make,  163 

ROMAN   LAW 

damages  only  given  by,  3 

mistake,  as  to,  344 

no  specific  performance  in,  3,  7 

novatio,  448 

pollicitatio,  121  n. 

real  contract  in,  252 

rescission  for  inadequacy  of  consideration,  as  to,  196 

sale  at  price  to  be  fixed  by  third  person,  as  to,  152 

spes  successionis,  636  n. 

RULES   OF    COURT. 

admission,  564,  574 
allegation  of  facts,  570 
alternative  claims,  73 
relief,  44 
amendment,  44 

cestui  que  trust  of  real  estate  devised,  82 
contract,  admission  of,  247 

allegation  of,  244 

alternative,  245 
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RULES  OF  COVRT-contmueJ. 
contract,  denial  of,  221 
implied,  245 
default  in  pleading,  223 
demurrer,  222,  223 
denial,  564 
inquiries,  574 
misjoinder,  66,  106  n. 
pahties  (q.v.),  73—75,  394 
representatives  made  parties,  247 
Statute  of  Frauds  (q.v.),  222 
transfer  of  actions,  484 

And  see  Judicature  Acts,  1873  and  1875,  Pleading. 

SALE 

allotment,  of,  170 

annuity,  of,  after  death  of  annuitant,  397 

by  the  Court,  conditions  in,  514,  515 

opening  biddings  after,  398,  399 

reversions,  of,  607 

time  at  which  purchase  is  complete  on,  398,  399 

confirmation  of,  607 

contract  for  lease,  of,  159  n. 

distinct  lots,  in,  358,  359 

floating  cargo,  of,  397 

going  concern,  of,  467 

goods,  of,  147 

when  not  in  possession  of  vendor,  434 

improper,  of  trust  property,  178 

improvident,  177 

injunction  restraining,  494 

mortgagee,  by,  148 
one  lot,  in,  357 

owners,  by,  148 
pretended  right,  of,  433 
proprietor,  by  direction  of,  149 
publichouse,  of,  467 
purchaser's  lien,  in  enforcement  of,  618 
railway,  of,  504 

reservation  of  right  to  bid  at,  312 
reserved  price,  subject  to,  312 
share  in  partnership  business,  of,  166,  170 
shares  (q.v.),  of,  620  et  seq. 
ship  and  freight,  of,  358 
stock  in  public-house,  of,  466 
stranded  ship,  of,  398 
such  interest  as  vendor  has,  of,  558 
trustee  for,  117 

vendor's  lien,  in  enforcement  of,  503 
share  and  interest,  of,  560 
whole  interest,  of,  158 
with  all  faults,  298,  309,  381,  382 
without  reserve,  310  et  seq. 
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SALE  OF  LAND  BY  AUCTION  ACT,  1867 
sections  4 — 6,  312 
section  7,  399 

SALES  OF  KEVERSIONS  ACT,  199,  200 

SCOTCH  LAW, 

building  contracts  enforced  by,  38 
jus  qucesitum  tertio  recognised  by,  77  n. 

SECRET 

guarantee,  176 
medicine,  33,  642 
purchase,  88 
trust,  88 

SEPARATE  ESTATE,  113—117.     And  see  Married  Woman. 

SEPARATION 

breach,  of  covenant  in  deed  of,  restrained,  46 

trifling,  422 
contract  for  future,  unenforceable,  648 

present,  enforceable,  648 
effect  of  the  Act  36  Vict.,  c.  12,  upon  contracts  for,  651 
essentials  of  valid  contract  for,  648,  649 
execution  of  deed  of,  46,  648 
good  consideration  in  contract  for,  649,  650 
provisions  as  to  care  of  children  in  contracts  for,  650,  65 1 
simple  contract  between  husband  and  wife  for,  649 
usual  clauses  in  deed  of,  650 

SEQUESTRATION, 

enforcement  of  order  by,  501 

SERVICE, 

contract  for,  40,  41,  42,  189,  374,  375 
And  see  Hiring  and  Service. 

SET-OFF,  89 

of  amount  of  deterioration  against  interest,  599 

SETTING  ASIDE,  444—461.    See  Rescission. 

SETTLEMENT, 

contract  to  make,  59,  60 

SHARES 

action  by  vendor  against  purchaser  of,  27 

agent's  fraud  in  procuring,  321,  322 

allotment  of,  after  withdrawal  of  application,  127 
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SHAKES — continued. 

call  made  on,  before  contract,  631 
calls,  contract  to  accept,  in  payment  of,  432 
company,  action  by,  against  person  taking,  27 
contract  to  sell,  26,  27,  620  et  seq. 
conversion  of  loan-notes  into,  468 
direction  to  execute  transfer  of,  620 
election  to  rescind  contract  to  take,  318 
forfeiture  of,  468 

form  of  judgment  in  action  on  contract  for  sale  of,  620 
fraud  (q.v.)  in  inducing  contract  to  take,  319 
further  assurance  of,  412 

indemnity  against  loss  from  contract  to  take,  321,  628,  630,  631, 
634 
in  respect  of  calls  on,  620 
inquiry  as  to  title  (q.v.)  to,  558,  630 
intermediate  parties  to  sale  and  purchase  of,  628 
misrepresentation  (q.v.)  inducing  purchase  of,  287 
new  contract  arising  out  of  sale  of,  625 — 628,  631 

assented  to,  where,  630 
non-registration  of  transfer  of,  629 
objections  to  name  of  ultimate  purchaser  of,  623 — 627 
original  purchaser  of, 

his  liability,  626,  627,  629,  630 
how  discharged,  626 — 628 
nominee  of,  need  not  be  a  subvendee,  627 
not  a  guarantor  of  subvendees'  contracts,  625 
plaintiff  only  equitably  entitled  to,  631 
proposal  to  take  allotment  of,  124 
prospectus,  purchased  upon  faith  of,  287 
recovery-back  of  price  of,  632 
rectification  of  register  of,  488,  489 
registered  in  third  person's  name,  631 
registration  of  transfer  of,  620,  622,  625 
guaranteed,  629 

purchaser's  duty  to  procure,  633,  635 
refused  by  directors,  631,  634 
vendor's  obligation  as  to,  632,  635 
winding-up  intervening  before,  634 
rescission  of  contract  to  take,  319 
Stock  Exchange  (q.v.),  sold  on  the,  621  et  seq. 
subvendees  of,  625,  627,  629 
third  person  adopting  contract  for  purchase  of,  630 
ultimate  purchaser  of,  622  et  seq. 

must  be  capable  of  contracting,  626 

unobjectionable,  627 
must  have   authorised  original  purchaser  to 

bind  him,  626 
time  for  objecting  to  name  of,  623,  625,  626 
winding-up,  contracted  for  after,  397 

before,  403,  629,  634 
withdrawal  of  application  for,  127 
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SHIP 

alteration  of,  contract  for,  361 

charter,  tinder,  372 

contract  relating  to  proceeds  of  sale  of,  647 

equities  enforceable  against  owner  and  mortgagee  of,  644,  647 

executory  contract  to  transfer,  647 

foreign,  647 

freight,  sold  with,  358 

injunction  against  removing,  48 

legislation  affecting  contracts  as  to,  643 — 647 

persons  qualified  to  be  owners  of,  644,  645 

registration  of  ownership  of,  643,  645 

trust  of,  643 

who  may  sue  on  contract  relating  to,  645 

within  the  principle  applied  to  unique  articles,  28 

SIDING, 

contract  relating  to,  39,  259,  367 

SIGNATURE 

actual  writing  of  name,  or  equivalent  act,  by,  229,  232 

affidavit,  in,  229 

agent  (q.v.),  by,  234 

Articles  of  Association,  of,  233 

authentication  of  entire  instrument  by,  229,  232,  233 

beginning  of  letter,  where  name  written  at,  229 

concluded  contract  at  time  of,  224 

different  intent,  with,  230  et  seq. 

events  subsequent  to,  400 

incidental  introduction  of  name,  by,  231  et  seq. 

initials,  by,  230,  232 

intent  to  sign,  how  it  affects,  230  et  seq. 

mark  of  marksman,  by,  229 

minute-book,  in,  232 

one  party,  by,  129,  205,  229 

paper  referred  to  for,  239 

pencil,  in,  229 

printed  name  regarded  as,  230 

stamp,  by,  230 

subscription  distinguished  from,  229 

suggestion  as  to  the  true  principle  with  regard  to,  233 

telegram,  in,  230 

witness,  as,  231 

SILENCE 

fraud  (q.v.),  generally  is  not,  282,  302,  306  et  seq. 

may  be,  304 
hardship,  amounting  to,  175 
lessee,  of,  310 

misrepresentation,  generally  does  not  amount  to,  282 
mine,  as  to  existence  of,  307 
mortgagee,  of,  308 
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SILENCE — continued. 

purchaser,  of,  305  et  seq. 

unfair,  309 

vendor,  of,  282,  302  et  seq. 

SOLICITOK 

approval  of  title  by,  condition  for,  225  n. 

biddings  by,  174 

sale  of  business  of,  34 

Statute  of  Frauds  (q.v.),  not  agent  within,  237 

SPECIAL  CASE 

stated  in  action,  485,  486 
title,  as  to  question  of,  394 

SPECIFIC  PERFORMANCE 

agent  alone  defendant  to  action  for,  110 

approaches  to,  at  Common  Law,  4 

bill  of  complaint,  formerly  sought  by,  484 

bond  given  before  marriage,  of  contract  evidenced  by,  18 

charter-party,  of,  28 

Common  Law  (q.v.)  remedy,  where 

adequate,  22  et  seq. 
inadequate,  20 

lost  by  default  of  plaintiff,  1 5 
unavailable,  16,  18 
wanting,  15 
compromise  (q.v.),  of,  16 
convey  by  a  particular  day,  of  contract  to,  18 
covenant  for  further  assurance,  of,  431 
denned,  2 

distinguished  from  cases  of  constructive  trust,  1 1 
delivery  of  chattel  in  specie,  1 1 
performance  of  trust,  1 1 
specific  relief,  12 
Ecclesiastical  Courts,  former  jurisdiction  of,  in,  7 
farming  lease,  of  covenants  in,  33 
foreign  government,  against,  45 

former  practice  of  sending  parties  to  Law,  in  connection  with,  19 
heir,  decreed  against,  18 
incomplete  gifts,  of,  not  enforced,  192 
injunction  (q.v.),  enforced  by,  490 
jealousy  of  Common  Law  Courts  as  to,  9 
jurisdiction  (qv.)  in, 

defendant  not  within  the  jurisdiction,  against,  47 
discretionary,  12 
earliest  trace  of,  8 
extraordinary,  10 
leaseholds,  of  contract  to  advance  on  security  of,  17 
Lord  Thurlow  on  the  doctrine  of,  15,  519 
money,  of  agreement  to  lend  or  pay,  17 
mortgage,  of  contract  to  execute,  16 
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SPECIFIC  PERFOKMANCE— continued. 
origin  of  the  jurisdiction  in,  8 
particular  covenant,  of,  365 
peculiar  to  English  jurisprudence,  3 
piecemeal,  357,  362 
pre-emption,  of  right  of,  1 6 
promptly  sought,  must  be,  475 
secret  guarantee,  of,  176 
subpoena  in  relation  to,  9 
trustee  in  bankruptcy,  against,  97 
where  Court  will  interfere  in,  14 

will  not  interfere  in,  14 
And  see  Performance. 


STAKEHOLDER 

absconding,  613 

deposit,  liable  to  make  good,  111 

threatening  to  pay  over,  111 
when  a  party,  111,  112 

not  agent  of  vendor,  112 


STATION, 

breach  of  contract  to  erect,  554 


STATUTE, 

jurisdiction  taken  away  by,  45 


STATUTE  OF  FRAUDS 

acceptance  in  writing,  where  and  where  not  necessary  to  satisfy, 
129,  130 
of  goods  under  17th  section  of,  256,  257 
admission  in  pleadings  an  exception  to,  246 
benefit  of,  how  claimed,  222,  223 
case  taken  out  of,  by  admission,  246,  247 
fraud,  247—251 
mistake,  347 

part-performance,  245,  252  et  seq. 
sale  by  the  Court,  245,  246 
contract  within,  how  pleaded,  244 
defence  of, 

answer,  by,  221 
demurrer,  by,  220,  222 
plea  alone,  by,  221 
plea  and  answer,  by,  221 
present  practice,  under,  221 — 223 
defendant's  situation  not  affected  by,  325 
foreign  contracts  affected  by,  219 
formal  contract  intended,  where,  225  el  seq. 
formality  not  required  by,  224 
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STATUTE  OF  TRAJJDS-continued. 

fourth  section  of,  affects   not   the    contract,   but   the  right  to 
sue,  219 
quoted,  219 

refers   not  to    the    solemnities,    but   to  the 
procedure,  219 
fraud  (q.v.)  an  exception  to,  247  et  seq. 
marriage,  where  written  memorandum  of  contract  after,  244 
marriage-contracts  are  within,  251,  266 
memorandum  within,  must  be  evidence  of  concluded  contract,  224 

leave  nothing  open,  224 
mere  agreement  to  lend  or  pay  money,  does  not  apply  to,  1 7 
mistake  (q.v.)  an  exception  to,  325,  326,  347 
nature  of  document  immaterial  with  regard  to,  224 
object  of,  223 

one  paper,  does  not  require  contract  to  be  contained  in,  239 
part-performance  (q.v.)  an  exception  to,  252  et  seq. 
plea  of,  345 

ratification  (q.v.)  taking  contract  out  of,  235 
sale  by  the  Court  an  exception  to,  245,  246 

public  auction  does  not  take  case  out  of,  246 
satisfied,  how,  223  et  seq. 

signature  (q.v.),  what  required  by,  119,  205,  229  et  seq. 
subsequent  parol  contract,  a  bar  to  performance  of,  345,  346 
treaty,  in  regard  to,  225 
weapon  of  defence,  a,  231 
wills,  as  to,  251 
And  see  Incompleteness. 


STATUTE  OF  LIMITATIONS 
interest,  as  to,  613 


STATUTES. 

Appellate  Jurisdiction  Act,  1876,  (39  &  40  Vict.  c.  59,)  s.    17, 

500  n. 
Bankrupt  Law  Consolidation  Act,  1849,  (12  &  13  Vict.  c.  106,) 

s.  146.     417 
Bankruptcy  Act,  1869,  (32  &  33  Vict.  c.  71,)  s.  23.     417 
Bill  of  Bracery  and  Buying  of  Titles,  (32  Hen.  VIII.  c.  9).    91,  433 
Chancery  Procedure  Act,  1852,  (15  &  16  Vict.  c.  86,)  s.  42.    82  n. 

s.49        66, 

106  n. 

Common  Law  Procedure  Act,   1854,  (17  &  18    Vict.    c.    124,) 

s.  11.     661 
„       8.12.     152 
„     ss.  79,  81,82.     498 
Companies  Act,  1862,  (25  &  26  Vict.  c.  89,)  s.  35.     488 

„  „         „  „  „     ss.  131,  153.     635 

,      1867,  (30  &  31  Vict.  c.  131,)  s.  37.     279 

„         s.  38.     306 
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STATUTES— continued. 

Companies  Clauses  Consolidation  Act,  1845,  (8  &  9  Vict.  c.  16,) 

s.  97.     278 
County  Courts  Act,  1865,  (28  &  29  Vict.  c.  99,)  s.  1.     486 

ss.  3,  8,  9,10,11, 
18,  19.     487 
1867,  (30  &  31  Vict.  c.  145,)  ss.  1,  8,  9.  487 
Custody  of  Infants  Act,  1873,  (36  Vict.  c.  12,)  s.  2.     651 
Debtors  Act,  1869,  (32  &  33  Vict.  c.  62,)  s.  6.     499 

s.  8.     501  n. 
Fines  and  Recoveries  Abolition  Act,  (3  &  4  Will.  IV.  c.  74).     45 
Further  Encouragement  of  British  Mariners,  [1794]  (34  Geo.  III. 

c.  68,)  s.  14.     645 
Further  Increase  and  Encouragement  of  Shipping  and  Navigation, 

[1786]  (26  Geo.  III.  c.  60,)  s.  17.     645 
Grantees  of  Reversions,  (32  Hen.  VIII.  c.  34).     69 
Judicature  Act,  1873,  (36  &  37  Vict.  c.  66,)  s.  16.     552 

s.  24(5).  497, 500 n. 
s.  24(7).  354,500n„ 
552,  654 
s.  24(8).     498 
s.  25(7).     463 
„  ss.  33,  34.     484 

ss.  45,  90.     487 
s.  76.     499  n.,  552 
„    1875,  (38  &  39  Vict.  c.  77,)  s.  10.    463 

s.  11.     484 
Lands  Clauses  Consolidation  Act,  1845,  (8  &  9  Vict.  c.  18).     44, 

48—51,  144,  606 
Land  Transfer  Act,  1875,  (38  &  39  Vict.  c.  87,)  s.  93.  76,  81,  488 

s.  94.     488 
LordCairns'  Act,  (21  &  22  Vict.  c.  27,)  s.  2.     38,  144,  368,  550 

et  seq. 
Lunacy  Regulation  Act,  1853,  (16  &  17  Vict.  c.  70,)  s.  122.    118 
Married  Women's  Property  Act,  1870,  (33  &  34  Vict.  c.  93,)  s.  11. 

116  n. 
Merchant  Shipping  Act,  1854,  (17  &  18  Vict.  c.  104,)  s.  18.    464 
„  „  „  „  ,,  ss.    55     57. 

643,  646 
„  „  Amendment  Act,  1855,   (18  &  19  Vict. 

c.  91,)  s.  11.     643  n. 
„  „  Amendment  Act,  1862,  (25  &  26  Vict. 

c.  63,)  s.  3.     643,  647 
Promissory  Oaths  Act,  1868,  (31  &  32  Vict.  c.  72,)  s.  14  (8).  644  n. 


Registering  of  British  Vessels, 


1825 
1833 


(6  Geo.  IV.  c.  110,)  s.  31.  646 

(3  &  4  Will.  IV.  c.  55,)  s.  31. 

646 

[1845]  (8  &  9  Vict.  c.  89,)  ss.  34,  37. 

646 
„     Vessels,  [1823]  (4  Geo.  IV.  c.  41,)  s.  29.     646 
Sale  of  Land  by  Auction  Act,  1867,  (30  &■  31  Vict.  c.  48,)  ss.  4—6. 

312 
,,  „  ,  ,,  „  s.  7.  399 
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STATUTES— continued. 

Sales  of  Eeversions  Act,  (31  Vict.  c.  4).     199 

Sir  George  Turner's  Act,  (13  &  14  Vict.  c.  35).     395  n. 

Statute  of  Frauds,  (29  Cha.  II.  c.  3,)  ss.  4,  17.     129,  219  et  seq. 

„        Limitations,  (3  &  4  Will.  IV.  o.  27,)  s.  42.     613 
Trade  Union  Act,  1871,  (34  &  35  Vict.  c.  31).     213 
Trustee  Act,  1850,  (13  &  14  Vict.  c.  60,)  ss.  3,  4.     118 
>}  »  j)  »  s-  '.     83 

s.  30.     83,505 
Extension  Act,  1852,  (15  &  16  Vict.  c.  55),  ss.  10, 11.  118 
Vendor  and  Purchaser  Act,  1874,  (37  &  38  Vict.  c.  78,)  s.  2.  159, 

506,  561,  569 
„  „  „  >,  »,  s.  9.    486, 

578 

STAY  OF  EXECUTION,  29  n. 

STAY  OF  PKOCEEDINGS,  497,  501,  655,  662 

STEWARD 

made  a  party,  64 

STOCK 

Government,  25 

life-interest  in,  contract  to  sell,  26 

Neapolitan,  26 

purchase  of,  contract  for,  19 

South  Sea,  25 

transfer  of,  contract  for,  25,  27 

York  Building,  27 

STOCK  EXCHANGE 

account  (or  settling)  day  on  the,  622 — 624 
brokers  on  the,  621  et  seq. 
contracts  on  the, 

for  cash,  621 

for  the  account,  621,  622 
customs  of  the,  621 
jobbers  on  the,  621  et  seq. 

misrepresentation  (q.v.)  to  the  Secretary  of  the,  288 
name  day  on  the,  67,  622 
novation  in  sales  on  the,  67,  626  et  seq. 
peculiarity  of  contracts  on  the,  626 
registration  of  transfer  of  shares  sold  on  the,  632,  635 
statement  of  the  practice  on  the,  622 — 624 
And  see  Shares. 

STRANGER 

agency,  in  cases  of,  78 
assignee  under  insolvency,  72 

3  c 
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STRANGER— continued. 

cestui  que  trust  of  contractor,  78 

change  of  condition  in  life,  where,  79 

claiming  adversely  to  contractors,  71 

claiming  benefit  resulting  from  the  contract,  81 

conscience  of,  affected  by  notice,  80 

executed  contracts,  in  cases  of,  78 

feaud  (q.v.)  by,  313 

generally  cannot  be  sued  for  performance,  80 

sue  for  performance,  77 
Land  Transfer  Act,  1875,  as  to,  81 
marriage  contract,  person  claiming  under,  78 
near  relationship,  in  cases  of,  79 

person  in  actual  possession  affected  by  relief  claimed,  81 
possessed  of  subject-matter  of  contract  with  notice,  80 
representations  by,  140 
Scotch  law  as  to,  77 
solicitor,  77 

sued  for  performance,  80,  81 
suing  for  performance,  77 — 80 
taking  benefit  under  contract,  77 

SUBJECT-MATTER 

ascertainable,  though  not  ascertained,  146 

connected  with  claim,  must  be,  146 

daily  variation,  exposed  to,  466,  467 

description  (q.v.)  of,  145 

different  contracts  relating  to  same,  164 

election  (q.v.),  ascertained  by,  147 

event  prior  to  contract,  destroyed  by,  396,  397 

materially  affected  by,  396 
subsequent  to  contract,  destroyed  by,  400  et  seq.,  634 
extrinsic  evidence  (q.v.)  as  to,  145 
lapse  of  time,  extinguished  by,  403 
mis-statement  of,  457 
non-existent  at  date  of  contract,  171 
not  originally  within  the  jurisdiction,  45 
question  as  to  existence  of,  precluded  by  contract,  398 
time  (q.v.)  essential  from  nature  of,  467  n.,  468 
uncertainty  (q.v.)  as  to,  171 

SUBMISSION,  656—658.    See  Award. 

SUB-MORTGAGEE 
plaintiff,  87 

SUBP(ENA, 

remedy  by,  9 

SUB-PURCHASER, 
lien  of,  615 
suit  by,  69 
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SUBSEQUENT  EVENTS, 

when  a  ground  for  resisting  performance,  399 — 401 
when  not  a  ground  for  resisting  performance,  401  et  seq. 

SUCCESSION, 

contract  concerning  hope  of,  16,  636 
And  see  Expectancy. 

SUGGESTIO  FALSI,  302,  309 

SUPPLEMENTAL 
bill,  654 
decree,  552 

SUPPRESSIO  VERI,  302 

renewal  of  lease,  in  obtaining,  175 

SURPRISE, 

where  there  are  circumstances  of,  174 

SURRENDER, 

contract  to  procure,  522 


TENANCY, 

contract  for  yearly,  23 
misrepresentation  as  to,  532 
substituted,  449 

TENANT  FOR  LIFE 

compensation,  decreed  to  make,  533,  534 

contract  by,  for  sale  of  fee,  537 

excess  of  power,  contracting  for  lease  in,  538 

leasing  power,  contracting  under,  203 

Lord  Redesdale  on  contracts  by,  207 

mining  lease,  decreed  to  execute  contract  for,  188,  189 

mistake  of,  329 

remainderman,  contracting  prejudicially  to,  176,  207,  537 

reversioner,  concurring  with,  198 

trustee,  purchasing  from,  303  n. 

TENANT  IN  COMMON 

in  tail,  contract  for  sale  by,  435 
possession  as,  with  vendor,  610 

TENANT  IN  TAIL 

disposition  of  land  by,  45,  68 
issue  in  tail  not  bound  by  contract  of,  435 
tenant  for  life's  contract,  cannot  enforce,  201 
And  see  Mutuality,  Remainderman. 

3  c  2 
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TENURE 

ascertainment  of,  147  ' 

compensation  for  difference  of,  521,  527,  528 

TERM 

implied  (q.v.),  158—160,  407 

supplied,  by  construction,  expression,  or  inference,  160,  161 
years,  of,  commencement  of,  161 
And  see  Lease,  Performance. 

THEATRE, 

contract  to  let  box  in,  187 

perform  at,  370,  670 

TIMBER 

future  time,  to  be  cut  down  at,  367 

injunction  against  cutting,  494 

instalments,  to  be  paid  for  by,  367  * 

purchase  of,  contract  for,  18 

supply  of  particular,  contract  for,  31 

TIME 

abstract,  for  delivery  of,  465,  596 
allowed  for  completion  of  title,  576 
annuities  on  lives,  in  contract  for  granting,  466 
Chapter,  in  purchase  by,  470 
coal,  in  contract  for  supply  of,  465 
commercial  enterprise,  where  object  of  contract  is,  466 
Common  Law,  at,  462 
completion  (q.v.),  specified  for,  465,  589 
condition  as  to,  must  be  clear,  465 
contract  substantially  executed,  where,  477 
crossings,  for  directing  the  making  of,  475 
daily  variation,  where  subject-matter  is  exposed  to,  466,  467 
delivery  of  objections,  for,  482,  512 
deposit,  for  payment  of,  465 

election  between  payment  into  Court  and  giving  up  possession, 
for,  609 
to  rescind,  for  exercise  of.  317,  318 
equitable  title,  where  plaintiff  is  relying  on,  477 
Equity,  how  regarded  in,  462,  464 
essentiality  of,  463  et  seq. 

conditions,  by  the,  465,  467  n. 

implied,  466  et  seq. 

intention  of  the  parties,  by,  465 

original,  464 

some  of  the  conditions,  as  to,  470 

subject-matter,  from  nature  of,  466 — 468 

surrounding  circumstances,  from,  470 

waived,  480,  483 

without  delay,  to  be  insisted  on,  464 
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TIME— continued. 

express  condition  as  to,  464,  465 

extension  or  giving  of,  482 

going  concern,  in  contract  relating  to,  467 

government  stock,  on  purchases  of,  466 

hardship  resulting  from  disregard  of,  469 

Judicature  Act,  1873,  as  to,  463 

laches,  in  relation  to,  474  et  seq. 

lapse  of,  a  defence,  462  et  seq. 

letters-patent,  in  contract  relating  to,  467 

mere  claim  or  protest,  in  cases  of,  480 

mills,  where  land  purchased  for  erection  of,  467 

mines  (q.v.),  in  contracts  relating  to,  467 

negotiation,  pending,  478 

no  general  right  to  limit,  471 

non-essential,  465,  469 

not  allowed  for  completion  of  title,  576,  577 

notice  limiting,  468,  471  et  seq. 

parol,  473 

previous  refusal  to  remove  objection,  after,  472 

reasonableness  of,  468,  471 — 473 

unequivocal,  473 

unreasonable,  472 
option,  in  contract  giving,  468,  469,  475  n.,  476 
part-performance,  in  cases  of,  263 
payment,  for,  481 
possession,  after  default  as  to  taking,  482 

where  stipulation  for  taking,  468,  469 

where  tenant  is  in,  477 
possibility  of  postponement  contemplated,  where,  469 
primd  facie  non-essential,  463 
public-house,  in  contract  relating  to,  466,  467 
purchase-money,  for  payment  of,  465,  466 
railway  Act,  where  land  taken  under,  480 
reasonable,  performance  within,  462 
reference-back  of  certificate,  in  cases  of,  580 
renewal,  in  respect  of  covenants  for,  465 
requisitions,  for  sending  in,  470 
reversionary  interests,  in  sales  of,  466,  469 
right  to  rescind,  for  exercise  of,  455 
shares,  in  contracts  relating  to,  468 
waiver  of,  480  et  seq. 

distinguished  from  waiver  of  act,  483 
where  it  does  not  run,  477  et  seq. 
works,  in  contracts  relating  to,  467 
And  see  Delay. 


TITHE, 

compensation  for,  521,  541,  549 

contract  for  sale  of,  524 

estate  sold  as  free  from,  521,  524,  549 
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TITLE 

acceptance  of,  worked  by  acts  of  ownership  (q.v.),  566 

accepted  under  common  mistake,  560 

accordance  with  conditions,  in,  562 

acquired  subsequently  to  the  sale,  577,  578 

acts  of  purchaser  before  knowledge  of  objection  to,  564, 567  et  seq. 
with  knowledge  of  curable  objection  to,  564,  565 
incurable  „  565 

admission  of,  563,  564,  608 

certificate  (q.v.)  against  or  for,  579  et  seq. 

claim  for  compensation  (q.v.)  involving  objection  to,  546 

costs,  purchaser  ordered  to  pay,  after  decision  in  favour  of,  393, 
394 

Crown  grant,  cured  by,  577 

cured  by  purchaser's  own  act,  570 

dealing  about,  after  day  for  completion,  480 

decision  of  inferior  or  other  Court  as  to,  386  et  seq. 

defect  of,  discovered  by  purchaser  aliunde,  562 
disclosed  by  vendor  himself,  562 

delay  in  accepting,  475 

different  subject-matter  from  that  contracted  for,  relating  to,  378 

dismissal  of  action  at  the  trial  for  want  of,  383,  556 

doubtful,  amount  of  doubt  required  by  the  rule  as  to,  385 
arguments  for  and  against  the  rule  as  to,  384,  385 
former  and  present  tendencies  of  the  Court  in  cases  of, 

386 
nature  of  the  doubt  in  cases  of,  387 
origin  of  the  rule  as  to,  383 
where  Court  would  consider  title  to  be,  388 

not  to  be,  389  et  seq. 

good,  506,  581,  582 

good  holding,  562 

implied  condition  for,  159,  558 

inquiry  as  to,  556  et  seq.,  630 

into,  excluded,  558,  560,  561 
limited,  560,  575 
precluded,  567 

ironworks,  to  share  in,  566 

legal  right  of  purchaser  as  to,  506 

lessor,  of,  159,  560—562 

making  and  snowing,  distinction  between,  583 

marketable,  385 

matters  connected  with,  574,  575 
of,  584 

misrepresentation  (q.v.)  as  to,  295 

misstatement  not  amounting  to  an  objection  to,  545 

necessary  party  to,  not  under  vendor's  control,  582 

new,  577 

obligation  to  disclose,  305 

old  practice  of  Court  of  Chancery  in  disputes  as  to,  383 

particular  objection  to,  564 

pleading  facts  constituting,  564 

possibility  of  fraud  in  extrinsic  facts,  where  there  is,  392 
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TITLE— continued. 

presumption,  depending  on,  388  et  seq. 

questions  of,  are  mixed  questions  of  law  and  fact,  294 

defects  in  subject-matter  are  not,  378 

defined,  572 

distinguished  from  questions  of  conveyance,  581 — 

583 
evidence,  583,  584 

right  to  rescind  for,  455 
reference  of  (q.v.),  556  et  seq. 
restrictive  stipulations  as  to,  558,  559 
shares,  to,  558,  630 
special  case  on  question  of,  394 
suspicious  circumstances,  in  cases  of,  391  et  seq. 
time  for  completion  of,  when  and  when  not  allowed,  576,  577 
validity  of  purchase  by  solicitor  from  client,  depending  on,  390 
Vendor  and  Purchases  Act,  1874  (q.v.),  under,  159,  506 
vendor  showing  no,  455 
vendor's  obligation  to  show,  586 

voluntary  settlement,  depending  on  invalidity  of,  389,  391 
waiver  (q.v.)  of,  159,  564  et  seq. 
will,  depending  on  validity  of,  393 

TITLE  DEEDS, 

deposit  of,  as  indemnity,  18 
And  see  Deed. 

TRADE 

covenant  not  to  carry  on,  56 
unions,  213 

TKADE  UNION  ACT,  1871,  213 

TRANSFER 

of  shares  (q.v.),  620  et  seq. 
of  ship  (q.v.),  643  et  seq. 

TRANSFER  OF  ACTION 

Chancery  Division,  to,  484,  485 

counterclaim,  upon,  485 

County  Courts  (q.v.),  to  and  from,  487 

TREATY,  119,  124,  225.     See  Negotiation. 

TRUST 

chattels,  respecting,  32 

contract,  contrasted  with,  11 

designed  to  give  effect  to  unenforceable  contract,  212 

performance  of,  distinguished  from  specific  performance,  1 1 

raised  on  property  devised  or  bequeathed,  251 

secret,  88 
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TRUSTEE 

bankruptcy  (q.v.)  in,  enforcement  of  specific  performance  against, 

97,  417 

cestui  que  trust,  sued  for  performance  by,  205 

contract  by,  amounting  to  breach  of  trust  (q.v.),  177„ 
in  excess  of  power,  178 

covenants  by,  416,  417 

disclaimer  by,  417 

entering  into  contract  ultra  vires,  178 

illegality  (q.v.)  of  trust,  setting  up,  213 

improvident  sale  by,  177 

incapable  of  contracting  with  cestuis  que  trust,  1 1 8 

injurious  contracts  by,  generally  not  enforced,  178 

insolvent  lessee,  for,  88 

liquidation,  in,  97,  417 

man  of  straw,  629 

married  woman,  117,  202 

misrepresenting  value  of  property  sold,  178.     And  see  Misrepre- 
sentation. 

party  to  action,  when,  7 1 

purchaser  constructively  a,  587 

real  purchaser,  for,  250 

sale,  for,  117,  149,  178,  179 

secret,  88,  90 

separate  estate,  of,  115,  116 

unbusinesslike  contract  by,  179 

vendor  constructively  a,  586,  600 

is  after  payment  of  purchase-money,  614 

TRUSTEE  ACT,  1850, 

party  to  action  declared  trustee  by  virtue  of,  83 
vesting  order  under,  83,  505 


ULTRA  VIRES 

acquiescence  in  act  which  is,  216 

agents  of  corporations,  in  acts  of,  216 

company  (q.v.)  and  stranger,  where  question  between,  216 

corporation  (q.v.),  in  contracts  by,  214  et  seq. 

covenant  for  renewal,  in,  178 

directors  and  members  of  company,  where  question  between,  216, 

217 
promoters,  in  cases  of  contracts  by,  102,  103 
purchase  of  assurance  company's  business  held  void  as,  342 
ratification  of  act  which  is,  216 

UNCERTAINTY 

award  (q.v.),  of,  659 
compromise  rendered  fair  by,  169 
contingency,  where  contract  involves,  170 — 172 
Pkscription  (q.v.)  of  subject-matter,  in,  147,  381 
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UNCERTAINTY— continued. 

election  (q.v.),  removed  by,  147 

fraud  (q.v.),  in  cases  of,  167 

instances  of,  164  et  seq. 

marriage  articles,  of,  164 

mining  contract,  of,  172 

reduced  to  oertainty  (q.v.)  147 

removed  by  user  and  course  of  dealing,  163 

SUBJECT-MATTER  (q.V.),  as  to,   171 

theatrical  engagement,  in,  164 

UNDERLEASE 

contract  for,  159 

duration  of,  not  specified,  161 

sold  as  lease,  528,  530 

UNDERTAKING, 

contract  in  nature  of,  204 

UNDERVALUATION,  197.     And  see  Valuer. 

UNDERWRITER'S  SLIP 

does  not  constitute  a  contract,  340 

UNFAIRNESS 

breach  op  trust  (q.v.),  of  contract  necessitating,  177 
cestuis  que  trust,  to,  178 
extrinsic  matters,  in,  168 
intentional,  need  not  be,  174 
intoxication,  in  cases  of,  175 

misstatements,  arising  from,  175.     See  Misrepresentation. 
particulars,  in,  508 
silence  (q.v.),  by,  175 
submission,  in  contract  for,  182 
suppression  of  a  fact,  by,  175.     See  Fraud. 
terms  of  contract,  in,  168 
third  persons,  to,  176 
And  see  Fairness. 

UNILATERAL  CONTRACTS 

delay  (q.v.)  in  cases  of,  475 

discretion  of  Court  in  cases  of,  204 

mutuality  (q.v.),  excepted  from  doctrine  of,  204 

VALUATION 

contract  to  sell  at  a,  657  n.,  660 
inaccurate,  172 

incapable  of  being  acted  on,  150 
incidental  matters,  of,  155 
partnership,  at  expiration  of,  156 
subsidiary  stipulation  for,  155 
unfairness  in,  169,  172 
vendpr  obstructing,  153,  660 
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VALUES 

<»  arbitrator,  distinguished  from,  152 

Common  Law  Procedure  Act,  1854,  not  applicable  to,  152 

duty  of,  173 

impropriety  on  part  of,  150,  172,  659 

injunction  against  obstructing,  494 

price  (q.v.),  for  ascertainment  of,  151  et  seq.,  660 

refusing  to  proceed,  153 

under- valuation  by,  197 

unfairness  of,  172 

VARIATION 

acquiescence  a  ground  of,  335 

alleged  and  proved  contracts,  between,  272  et  seq. 

covenant  for  renewal,  of,  335 

description  in  contract,  from,  378,  382 

excess,  in  the  nature  of,  380 

immaterial,  in  cases  of  part-performance,  274 

nugatory,  in  acceptance,  125 

omission  of  term  in  plaintiff's  favour,  by,  274 

parol  (q.v.),  276,  331  et  seq. 

partnership,  in  terms  of,  450 

VENDOR 

chattel,  of,  action  by,  30 
commendation  by,  290 
constructive  trusteeship  of,  586,  600 

enforcement  of  contract  to  extent  of  interest  of,  535.     See  Com- 
pensation. 
obligations  of,  586,  600,  632 
of  land,  damages  not  complete  remedy  to,  24 
responsible  for  description  of  thing  sold,  518 
right  of,  to  sue,  25 
suing,  must  show  ability  to  perform  his  part,  518 

VENDOR  AND  PURCHASER  ACT,  1874, 

action  brought  after  proceedings  under,  486 
position  of  parties  to  application  under,  486,  578 
summons  under  s.  9  of,  486 
title  to  the  freehold,  as  to,  159,  569 

VENDOR'S  LIEN 

acts  diminishing  value  of,  611 
declaration  of,  498,  503 
enforcement  of,  502,  503,  610 
railway  companies,  against,  504,  610 
results  from  non-performance  of  contract,  587 
when  it  will  and  will  not  prevail,  502 
And  see  Lien. 

VERBAL    CONTRACT,    129,   130,   248,   251,   267,  276,   335.      See 
Parol. 
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VESTING  ORDER,  83,  505 

VOID 

stipulation  that  contract  is  to  be,  in  specified  event,  453 

VOLUNTARY 

contract,  42 

settlement,  72,  389 

settlor,  contract  enforced  against,  205 

not»assisted  to  override  settlement,  176,  389 

willing  purchaser  from,  177,  205 

VOLUNTEER, 

limitations  in  favour  of,  363,  364 

WAIVER 

abstract,  by  retaining,  567 

act  of,  distinguished  from  waiver  of  time,  483 

acts  before  knowledge  of  objection,  by,  567 

not  amounting  to,  568 
acts  of  owneeship  (q.v.),  by,  566,  567 
assignment,  of  proviso  against,  91 
award,  of  claims  under,  659 
breaches  of  covenant,  of,  421,  422 
clear  evidence  of,  required,  446,  447 
conditions  for  benefit  of  purchaser,  of,  159,  368,  369 

precedent,  of,  429 
conditional,  of  notice,  473 

stipulation  as  to  day  of  payment,  482 
conduct,  by,  446,  569 
contract  not  enforced  notwithstanding,  of  right  to  investigate 

title,  570 
defect,  of,  526 
delay  (q.v.),  of,  480  et  seq. 
essentials  of,  429 
forfeiture,  of,  481 
form  of  declaration  as  to,  569  n. 
fbaud  (q.v.),  of,  313 
granting  lease,  by,  565 
intention  and  knowledge  requisite  to,  481 
lessor's  title,  of,  569 

misdescription,  of  objection  on  the  ground  of,  565 
mutual  parol  agreement,  by,  446 
mutuality  (q.v.),  of  want  of,  204,  205,  578 
objections  to  title,  of,  557 
partial,  447 

particular  objection  to  title,  of,  564 
performance  by  plaintiff,  of,  412 
personal  bar  to  relief,  of  right  to  insist  on,  322 
pleaded,  how,  570 
possession,  by  continuing  in,  566 

by  giving,  482 

by  taking,  482,  565,  566 
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"WAIVER — continued. 

question  of  evidence,  a,  483 

receipt  of  rent,  by,  421 

royalty  at  reduced  rate,  by,  456 
subsequent  instalment,  by,  456 

eeference  op  title  (q.v.),  of  right  to,  563,  564 

requisition,  of,  566 

right  to  rescind,  of,  455,  456 

separate  breaches,  in  cases  of,  456 

silence  of  subsequent  contract,  by,  568 

suing  on  contract,  by,  313 

time  (q.v.),  of,  401,  480  et  seq. 

title  (q.v.),  of,  564  et  seq. 

trial,  adjudicated  on  at  the,  483,  557 

voluntarily  curing  defect,  by,  570 


WARRANTY 

apparent  defects  not  included  in,  296,  378,  528 

condition,  as  to,  398 

existence  of  specified  thing,  of,  430 


WASTE,  420 


WAY,  RIGHT  OF, 

compensation  (q.v.),  not  a  subject  for,  529 

concealment  of,  295 

not  expressly  provided  for,  409 

sale  of  land  without,  190 

WAYLEAVE, 

oontract  to  grant,  24 

WIDOW 

of  vendor,  when  a  party,  83 

WIFE 

capacity  of,  to  contract  with  husband,  648,  649 
compensation  for  interest  of,  535,  536 
consent  of,  434,  435 
contract  to  sell  estate  of,  434,  537 
expectancy  of,  639 
And  see  Husband  and  Wife,  Mabeied  Woman. 


WILFUL  DEFAULT 

bailiff  accountable  on  footing  of,  598 

deterioration  (q.v.)  arising  from,  542,  599 

disentitling  vendor  to  benefit  of  stipulation  for  interest,  595 

vendor  charged  with  rents  op  footing  of,  597-^599 
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WILL 

contract  to  divide  or  charge  what  shall  be  left  by,  637—639 

to  make,  96 
obtained  by  promise  to  dispose  of  property  in  a  particular  way, 

title  depending  on  validity  of,  393 

WINDING-UP 

before  completion  of  contract  relating  to  shares,  403,  629,  634 
transfers  after  commencement  of,  635 

WINE  VAULTS, 

contract  to  take  lease  of,  479 

WITHDEAWAL 

application  for  shares,  of,  127 

auction,  at,  127  n. 

express  notice  of,  not  needful,  128 

notice  to  treat,  of,  128 

offer,  of,  121,  127 

WITHOUT  RESERVE,  310  et  seq.     See  Sale. 

WORKS 

accommodation,  39 
contract  to  make  or  do,  39,  362,  366 
incomplete,  366 

third  person's  direction,  to  be  done  according  to,  158 
time  essential  in  relation  to,  467 
And  see  Building  Contract. 

WRIT 

assistance,  of,  505 
attachment,  of,  501 
covenant,  of,  7 
de  excommunicato  capiendo,  7 
form  of  indorsement  of,  484 

MANDAMUS  (q.V.),  of,  4,  5 

ne  exeat,  of,  499 
sequestration,  of,  501 


YEARLY  TENANCY, 

duty  of  vendor  to  re-let  farm  subject  to,  600 


THE  END. 
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